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EDITOR'S  ADVERTISEMENT. 


AL^fOST  forty-six  years  have  now  elapsed  since  this 
valuable  Work  was  first  put  to  press ;  and,  nearly  twenty- 
six  years  since  the  sixth  and  last  Edition.  In  the  later 
reprints,  some  additions  were  made,  the  chief  of  which  seem 
tp  hare  been  *'  The  Rules  respecting  Patents  ;**  it  is  to 
be  lamented,  however,  that  sufficient  attention  has  not 
been  paid  to  the  correction  of  errors  discoverable  in  the 
former  Editions,  and  that  the  Cases  which  the  learned  Au- 
thor originally  treated  as  Manuscript  Cases,  which  have 
been  since  reported,  should  have  been  reprinted  without 
the  necessary  references  to  such  Reports. 

The  Editor  of  the  present  Edition  has  endeavoured  to 
keep  the  original  objects  of  the  Author  in  view,  by  di- 
recting his  chief  attention  to  general  rules  and  principles, 
being  aware  that  ^'  The  Introduction  to  the  Law  of  Nisi 
Prius'  was  never  intended  to  be  a  digest  of  Cases  deter- 
mined in  the  Nm  Prius  Courts,  but  rather  as  a  collection 
of  the  Rules  and  Principles  by  which  Cases  before  a  judge 
and  jury  should  be  governed,  and  as  a  Circuit  Companion 
for  gentlemen  attending  the  assizes. 

The  following  are  the  principal  alterations  and  correc- 
tions made  by  the  Editor  in  the  present  Edition  of  this 
valuable  Work,  and  he  trusts  they  will  be  considered  as 
improvements. 

The  references  to  the  adjudged  Cases  arc  transferred 
from  the  margin  to  the  body  of  the  work,  and  those  here- 
tofore referred  to  by  figures  only,  are  now  distinguished 
by  their  respective  names,  where  such  names  could  be  dis- 
covered ;  the  obvious  liability  to  error  in  figured  re- 
ferences, was  his  motive  for  this  alteration.  The  periods 
of  adjudication  also  are  uniformly  added,  except  in  the 
notes,  where,  for  brevity's  sake,  they  are  omitted ;  references 
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to  Reports,  hitherto  omitted,  are  now  annexed;  there  is  one 
however  which,  at  first,  was  not  easy  to  be  understood,  and 
that  is  to  Oct.  Sir. ;  it  was  made  by  the  learned  Author  in 
the  first  impression  of  his  work,  and  has  been  copied  in  every 
reprint  without  explanation;  but  it  has  lately  been  sug- 
gested to  the  Editor,  that  the  Author  meant  to  refer  to  a 
small  Work  printed  in  Octavo  in  1754,  under  the  title  of 
*^  Select  Cases  relating  to  Evidences  by  a  late  Barrister 
'*  at  Law''  That  Book,  it  seems,  was  suppressed,  on  the 
ground  that  its  contents  had  been  surreptitiously  obtained 
from  the  MSS.  of  Sir  JoAn  Strange^  whose  Reports  at  large 
were  printed  by  his  Son  in  the  following  year,  in  which 
most  of  the  Cases  in  that  Volume  are  introduced. 

The  paging  of  the  later  Editions  is  carefully  preserved, 
and  the  known  difference  which  exists  between  the  first 
and  subsequent  Editions  of  Douglas's  Reports  is  noticed 
by  placing  the  pages  of  the  latter  within  a  parenthesis. 
The  Editor,  in  the  notes  also,  has  added  many  subsequent 
authorities,  and  introduced  such  old  ones  as  appeared  ap- 
plicable to  the  subject. 

The  Repertorium  of  Cases  is  very  considerably  extended, 
embracing  all  that  are  cited  in  the  text  and  notes. 

Lastly^  A  very  copious  Table  of  Principal  Matters  is 
substituted,  which,  it  is  hoped,  will  materially  assist  each 
reference  to  the  text,  especially  to  those  Cases  which,  in 
many  instances,  are  so  diffuse  as  to  have  rendered  it  difficult 
for  the  Editor  to  determine  upon  the  appropriate  disposal 
of  the  notes. 

In  conclusion,  it  may  be  fairly  submitted,  that  the  labours 
of  the  Editor,  in  preparing  this  Work  for  publication,  after 
the  lapse  of  so  considerable  an  interval  since  its  last  ap- 
pearance, have  been  far  from  inconsiderable ;  the  result  of 
them  he  now  fearlessly  confides  to  the  candid  judgment  of 
the  reader,  encouraged  by  a  grateful  remembrance  of 
the  very  favorable  reception  afforded  to  his  former  endea- 
vours to  diminish  labour  and  facilitate  research. 

R.  W.  B. 

Bath, 
/asiMiry,  1817« 
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Trom  page  1  to  SO,  where  tbe  pages  of  the  original  text  are  repetted,  the  key 
letters  a,  b,  &c.  are  not  added,  but  they  are  indexed  in  the  corrected  state. 

For  Holt  T.  IsterfieUt  6  T.  Rep.  634  a.  3  a.  read  Holt  v.  SeJud^ldj  6  T.  Rep. 
691. 

Tor  Stawell  v,  Canme,  %  Lev*  50.  read  3  Lev,  50,  &c.  in  n.  (6)  4  b. 

To  Robinson  v.  Hildredon,  in  n.  (a)  pa.  5  a.  add  Cro,  Joe.  66» 

In  pa.  7  a.  line  3,  for  Charlter  v.  Barrett,  Peake  S21,  read  Peake  St. 

Id  that  part  of  n.  (a)  to  pa.  S2  a.  which  stands  under  pa.  ts  c  for  Boyce  t. 
Ctm^fbeUy  read  Boyce  v.  Douglas. 

In  pa.  46  a.  line  SO,  for  29,  read  39  EUz. 

■  62  b.  line  7,  li»r  Homer  read  Horner, 

Tbe  commencement  of  pa.  101,  of  the  original  text,  being  omitted,  place  it 

against  line  23,  in  pa.  100  a. 
In  pa.  121  a.  line  31,  Webb*s  Case,  8  Co.  49,  read  8  Co.  90,  and  again  in  n.  («) 

of  same  page. 
In  pa.  136  b.  line  5,  add  (a),  and  prefix  (a)  to  the  note. 
139  a.  n.  (a)  line  6,  for  amgneee  read  lessor. 
142  a.  line  19,  for  /tide  y.  Buelock^  read  Rede  t.  Berdoek, 
145  b.  line  6,  for  haee  read  raiee. 
To  pa.  166.  n.  {b)  after  Piit  ▼.  MorUy,  ib.  362,  read  "  it  waa.beld  that  a  tender 

^  may  be  pleaded  after  a  judge's  order  for  time  to  plead." 
In  pa.  174,11.  (b)  line  6,  for  emdeiice-bond,  read  evidence  a  bond. 
In  pa.  189,  n.  (^)  Une  4,  after  «  defeat"  add  •<  the  pkdntiff." 

■  190,  n.  (6)  for  Scott  t.  Cojvy,  read  Scott  ▼.  Airty,  and  after  *<  in  Scacc" 
add  8  Gwil.  1174. 

In  pa.  232  b.  line  5«  for  Chargee  read  CUrgee. 

In  that  part  of  n.  (a)  to  pa.  249  a.  which  standi  under  pa.  $0  b.  ifter  <<  Welch 
V.  Richards,"  read  Banue  468. 

In  pa.  271  a.  line  21,  for  <<  drawee*  read  ^  payee.'' 

321,  line  4,  for  2  Stra.  1023,  read  2  Stra.  1006. 
329  a.  n  (c)  Une  3,  for  '^fowdT  read  ^^/ounded." 
329  b.  liac  3,  after  ^  impoundiDg"  add  Moor  ▼.  ^jfO^  T.  1  Geo.  I. 
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It  wu  for  their  mutual  conveniency  and  defence  that  men  first  entered 
into  society^  thereby  submitting  themselves  to  be  governed  by  certain 
lawg,  that  they  might  in  return  enjoy  the  benefit  and  protection  of  thenK 
Legum  defdque  idcirco  omnes  servi  sumus,  ui  libtri  esse  jposnmtis.— Cic. 
pro  Clu^it* 

Hence  the  end  of  the  law  is  to  preserve  men's  persons  and  properties     [  t  ] 
firom  the  violence  and  injustice  of  others;  and  for  that  ptirpose  it  does^ 
in  all  instances  of  an  injuty  being  committed|  either  infiict  a  punishment 
upon  the  party  offending,  or  give  a  recompence  to  the  party  injured. 

The  method  prescribed  by  the  Lave  for  getting  at  such  recompence 
is  what  is  properly  termed  an  action :  therefore  leaving  Criminal  Pro- 
secutions, by  which  punishments  are  inflicted,  to  die  disquintion  of 

;b  others, 
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others,  I  will,  in  this  First  Part  of  my  work,  take  notice  of  the  Injuries 
for  which  an  Action  may  be  brought,  and  by  what  Evidence  it  may  be 
supported;  and  also  consider  what  Defence  may  be  made  by  the  person 
against  whom  the  Action  is  brought^  and  what  is  the  proper  Manner  of 
taking  advaulage  of  it 
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FOft  WHAT  INJURIES  AFFECTING  THE  PERSON  AN  ACTION  MAT 

BE  BROUGHT. 

X  HE  injuries  on  account  of  which  an  action  maybe  broi^;bt|  are  such 
ss  either  affect  the  penon^  or  the  property  of  the  par^. 

Those  which  affect  the  person  are^ 

1.  Slander. 

2.  Malicious  Prosecution. 

3.  Assault  and  Battery. 

4.  False  Imprisonment 

5.  Injuries  arising  from  Negligence  or  Folly. 
fi.  Adultery. 

CHAPTER  I. 

OF  SLANDER. 

INLANDER  19  defaming  a  man  in  his  reputation  (a)  hf  speaking  or 
writing  words  which  affect  his  life,  office,  or  trade ;  or  which  tend  to 

his 

fa)  Slander  mtiy  he  hy  words  mB."  charge  him  with  an  evil  intention 

liciously  spoken  in  the  pi^csence  of  only.    Harrison  ▼.  Stratton^  4  £sp^ 

others,   or  by  a  writing  delivered  K.  F.  Ca.  218. 

o^er  to  another  to  scandaliee  a  man.  So  adjective  words  are  actionable^ 

or  by  painting  a  man  i^nominiously,  if  tbey  presume  an  act  committed, 

or  by  signs^  as  by  affixing  a  gallows  as  to  call  a  man  **  a  perjured  old 

over  a  man's  door.     Case  dt  libeUis  knave/'  for  perjured  implies  an  act 

famosis,  5  Co.  125.  committed.    Secus^    if   a   man    be 

.  The  important  distinction  between  called  "  a  seditious  or  tkevish  knave," 

words  spoken    and  libels  was  fully  fur  that  only  imports  an  inclination 

established  iq  Villers  v.  Monsley^  2  to  the  crime.  Brittridge's  Ca,  4  Co. 

Wils.  405,  viz.  That  whatever  ren-  18. 

den  a  man   ridiculous,   or  lowers  And  indeed  any  words  which  may 

him  in   the  esteem  of   the   world,  subject  a  man  to  prosecution  are  ao« 

amoants  to  a  libel;  though  the  same  tionable.      Morgan  v.  fFilliams^   1 

words,  if  spoken,  would  not  have  Stra.   142.     Cuddington  v.  fVilkin$f 

been  a  defamation  of  him.  Hob.  81.    Carpenter  v.  Tarrant f  Ca. 

As^  to  slander  by  words:  Where  temp.  Hard w.  339,  cited  ky  Ellenbo^ 

the  words  spoken  bring  a  man  into  rough,  C.  J.   in  Roberts  v.  Camden^ 

danger  of    legal   punishment,  they  9  East,  97, 

will  support  this  action,   but  they  So  words  which   operate  to  ex« 

mast  charge  a  fact  to  have  been  elude  a  man  from  society,  are  ac* 

committed,  for  it  ii  not  enough  to  tionable,  as  changing  him  with  hav« 
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his  loss  of  preferment  in  marriage  or  service;  or  to  bb  disinheritance; 
or  which  occasion  any  other  particular  damage,  (a) 

If  slander  be  jpoken  of  a  peer  or  other  great  man^  it  is  called  bj  a 
partiqilar  name,  Scandalum  Magnatum,  and  is  punishable  in  a  particular 
manner,  viz.  by  imprisonment,  by  Jfestm.  1.  c.  34.  as  well  as  rendering 
damages  to  the  person  injured,  to  be  recovered  in  an  action  founded 
<upon  the  8d  of  R.  2.  tarn  pro  ^Domino  rtgt  quam  pro  $eip^4  And 
this  statute  is  a  general  law  of  which  the  court  will  take  notice,  and 
therefore  it  need  not  be  recited  in  the  declaration,  (yet  if  the  plaintiff 
undertake  to  recite  it,  and  mistake  in  a  material  point,  it  is  incurable :} 


ing  an  infectious  disease.  Taylor  v. 
ferr,  I  Rol.  Abr.  44.  Taylor  y. 
PerkinSj  Cro.  Jac.  144.  Crittal  v. 
Horner^  Hob.  219»  James  v.  But* 
Uch,  4  Co.  17.  But  the  words  must 
charge  him  with  being  then  infcc- 
tiousy  and  not  with  having  been  so. 
Carslake  v.  Mapledoram,  2  T.  Rep» 
473.  Taylor  y.  Hall,  2  Stra.  IIS9. 

So  words  which  hinder  a  man  in 
bis  profession  or  trade,  are  action- 
able. Byrchley*s  Ca,  4  Co.  l6.  Day 
V.  BulUr,  3  Wils.  59*  Philip  v. 
Jatwm,  e  £sp.  N.  P4  624.  Roberts 
V.  Camden,  9  East,  93.  Hardwicke 
▼.  Chandlery  Stra.  1138.  Upskeer  v. 
BtttSy  Cro.  Jac.  57S.  Kemj^s  Ca. 
Dy«  72  (h).  Sed  Vide  Com.  Dig.  Jet. 
onCa.  tit.  Defimaiion^  (D)  24.  2J9. 
(F)  9.  269,  tor  these  cases  at  large. 
The  general  rules  of  construction,  as 
to  slanderous  words«  is  to  construe 
them  in  th^r  plain  and  popular 
sense,  and  such  in  which  an  ordinary 
hearer  would  have  understood  them 
at  the  time  they  were  spoken.  Jlar- 
man  v.  Dclany^  Fitag»ie54.  Boberts 
V.  Camden,  9  £ast,  93. 

{aj  Words  not  otherwise  action- 
able, become  so  when  applied  to  a 
man's  trade  or  profession ;  and  words 
published  in  writing  are  actionable, 
which  would  not  be  so  from  a  bare 
speaking  of  the  same  words^  because 
a  libel  disperses  and  perpetuates  the 
scandal.  Harmon  y.DeUmy,  Fitsg. 
S55 :  therefore  to  print  of  any  one, 
that  he  is  a  swindler  is  a  libel,  and 
actionable;  and  a  justification  of 
such  a  charge  must  state  the  par* 

^TUsseeiaiaaistakc;  for  a  OHUl  is  aot 


ticular  instances  of  fraud,  by  which 
defendant  means  to  support  it.  I'An^ 
son  v.  Stuart,  1  T.  Rep.  749. 

In  Surmon  y.Skilleto,  3  Bur.  1688, 
the  words  ''  Thou  hast  cheated  me 
of  several  pounds"  were  held  action- 
able ;  but  it  should  seem  there  was 
.  a  colloquium  in  the  same  count  about 
the  plaintiff's  trade,  although  none 
is  mentioned  as  being  in  that  count, 
either  by  the  reporter  or  the  bench. 
In  I*  Jnson  y.  Stuart^  sap.  Ashhurst,  J. 
said,  that  *'  which  affects  liberty,"  is 
to  charge  a  man  with  having  com- 
mitted an  indictable  offence;  queere 
tamen,  for  Eyre,  C.  J.  expressly  says, 
that  calling  a  man  a  cheat,  b  not 
actionable,  and  yet  he  is  indictable 
as  a  cheat;*  and,  in  his  opinion, 
tho  words  must  impute  a  felony: 
the  old  cases,  he  said,  were  irrecon- 
cileable  on  this  point,  but  the  fol- 
lowing appeared  to  him  to  be  the 
leading  principles,  viz.  words  are  oc- 
tioHoble  which  impute  to  a  man  the 
crime  of  felony,  or  a  disease  which 
may  drive  hinn  from  society,  or  anj 
thing  which  imports  a  something 
equally  noxious  in  its  etkcU  So 
words  not  actionable  in  themselves, 
may  become  so  from  the  person  to 
whom  they  are  addressed,  and  some- 
times  a  coUdquium  4nay  be  supposed, 
but  in  other  cases  they  are  not  ac- 
tionable, except  for  particular  da- 
mage; therefore  '*  thou  nri  forsworn^* 
is  not  equivalent  to  perjured^  with- 
out a  colloquium  as  to  some  judicial 
proceeding.  HoU  y.Isterfield,  6T.EU 
034.  Onslow  V.  Home,  3  Wils.  186. 

indictable  as  acifcMt,  bat  mncsmmmdkmt. 

but 


Chap.  L]  slander. 

b«t  it  most  be  shewn  that  die  pluntiff  was  unui  magnaium  at  the  time 
af  speaking  the  words,  else  the  action  will  not  be  maintainable,  (a) 
(Lord  Cromwell  v.  Denny ,  20  Eliz.  4  Co.  12,  .IS.  E.  of  Shaftsbury  v. 
Lord  Digby,  T.  28  Car.  2.  2  Mod.  98.  Ld.  Towmend  y.  Dr.  Hughes, 
H.  28  &  29  Car.  2.  2  Mod.  l66.  Lord  Say  and  Sele  \.  Stephens, 
T.  4  Car.  1.  Cro.  Car.  135.)  It  has  been  said  there  is  a  difference  be- 
tween w  action  grounded  upon  the  statute  de  scand.  nuign,  and  a  com* 
mon  action  of  ^lander;  that  the  words  in  the  one  case  should  be  taken 
in  mitiori  sensu,  and  in  the  other  in  the  worst  sense  against  the  speaker^ 
ifaat  the  (honour  of  such  great  persons  may  be  preserved :  (£.  of  Peter' 
through  V.  Sir  John  Mordant,  H.  21  &  22  Car.  2.  1  Vent.  60.)  But 
dus  difference  seems  no  longer  to  subsist;  because  the  old  rule,  that 
words  shall  be  taken  in  mitiori  sensu  is  now  exploded,  and  the  rule  at 
ibis  time  ia,  that  diey  shall  he  taken  in  the  same  sense,  as  they  would 
be  understood  by  those  who  hear  or  read  them,  and  for  that  purpose  all 
the  words  ought  to  be  taken  together « — Bradleywnd  Messon,  M.  10G.2» 
Ld.  Townsend  f.  Hughes,  2  Mod.  159* 

The  defendant  said  to  the  plaintiff,  I  know  you  very  well,  how  did 
yoifr  husband  ^  9  The  plaintiff  answered,  '<  As  you  may,  if  it  please 
CodT  Tbe  dj&fendant  replied.  No,  he  died  of  a  wound  you  gave  him. 
On  npt  guilty,  there  was  a  verdict  feu*  tlie  plaintiff;  and  on  motion  in 
arrest  of  ji|dgm^J|t,  the  court  held  words  actionable,  for  they  are  in  the 
whole  frame  of  them  spoken  by  way  of  imputation.  Parker,  C.  J. 
eaid,  it  is  veiry  odd,  tbat  after  a  verdict  a  court  of  justice  should  be  try- 
ing whether  there  may  not  be  a  case  in  which  words  spoken  by  way  of 
scandal  might  be  innocently  said ;  whereas  if  that  were  in  truth  the  case^ 
the  defendant  might  have  jiastified. — IVard  v.  Reynold,  P.  12  Anq» 
Gilb.  Rep.  K.  B.  243.  C6  j 


^w 


Cm)  It  has  been  held  in  the  Star 
Chaiabery  that  if  a  Scand.  Mag,  be 
brooght  on  this  stat.  defendant  can- 
not  justify,  because  it  is  brought  qui 
tsm,  and  the  king  is  concerned ;  but 
defendant  may  explain  the  words,, 
sfld  tell  the  occasion  of  speaking 
them.  If  they  are  true,  they  must 
not  be  published,  because  the  stat. 
was  made  to  prevent  discords.  Per 
Hortk^  C.  J.  in  Lord  Townshend  v. 
Dr,  Hughes^  sup. 

(h)  CoUoguium  was  of  the  death 
of  D.  D.  The  words  in  one  count 
were,  •*  you  are  guUty^  (innuendo  of 
the  death  of  I>.  D.)  "  and  rather 


than  you  should  want  a  hangman, 
1  will  hang  you."  In  another  count, 
"  you  are  guilty,'*  (innuendo  of  the 
murder  of  D.  D.)  After  verdict, 
both  counts  were  held  to  be  action* 
able,  but  on  motion,  in  arrest  of 
judgment  in  C.  B.  and  writ  of  error 
in  B.  K.,  Lord  Mansfield  said,  the 
words  "  guilty  of  the  death,"  bore  a 
very  different  meaning  from  **  you 
were  the  cause  of  the  death**  for  one 
might  be  innocently  the  cause  of  the 
death  of  another.  Peake  v.  Oldham^ 
Cow  p.  278,  where  this  case  was  cited 
by  Mansfield,  C.  J.  as  in  point. 

Ye\ 
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Yet  perhaps  many  words  would  be  faplden  to  be  actionable  in  die 
case  of  a  peer,  that  would  not  be  deemed  so  in  the  case  of  a  private 
person;  as  in  the  Marquis  pf  Dorchestefs  case,  ''  He  is  no  more  to  be 
valued  than  that  dog  that  lies  there."  Probee  v.  Dorchester,  M.  24  Car.  2. 
JB.  R.  1  Sid.  233.  So  in  the  case  of  fhe  Earl  of  Peterborough  and 
Stanton.  **  The  Earl  of  Peterborough  is  of  no  esteem  in  this  country ; 
no  man  of  reputation  has  any  esteem  for  him ;  no  man  will  trust  him 
for  two-pence ;  no  man  values  him  in  the  country ;  I  value  him  no  more 
than  the  dirt  under  my  feet." — ^Vide  etiam  Winton,  Bp.  y.  MarlAam, 
Hetl.  55.  S.  P,  , 

In  offices  of  profit,  words  that  impute  either  defect  of  understanding, 
ability  or  integrity,  are  actionable;  fa  J  but  in  those  of  credit,  words  that 
[  *5  ]  impute  only  want  of  ability,  are  not  actionable,  *  because  a  man  cannot 
help  his  want  of  ability  as  he  can  his  want  of  honesty :  in  either  case 
charging  him  with  inclinations  and  principles,  which  shew  him  unfit,  is 
sufficient  without  charging  him  with  any  act ;  as  to  say  of  a  justice  of 
peace,  or  member  of  parliament,  ^'  he  is  a  Jacobite,  and  for  bringing 
in  the  Pretender."— ifow  Y.Ptinn,  M.  17PS.  S^lk.  695.  7  Mod.  113, 
1  Bro.  P.  C.  97.  (b) 

The  charging  of  another  with  a  crime  of  which  he  cannot  by  any 
possibility  be  guilty  (as  killing  a  hian  who  is  then  living)  is  not  actionr 
able,  because  the  plaintiff  can  be  in  no  jeopardy  from  such  a  charge,, 
but  such  matter  must  be  pleaded  specially,  and  cannpt  be  given  in  evir 
dence  on  the  general  issue,  otherwise  than  in  mitigation  of  damages. — 
Snagg  y.  Gee,  H.  39  Eliz.  4  Co.  16.  (c) 

An  actipn  lies  not  for  the  saying — **  Thou  art  a  thief,  for  thou  hast 
stolen  such  a  thing,"  (ej.  gr.  a  tree)  the  stealing  whereof  appears  to  bcf 
no  felony,  for  the  subseqifent  wofd^  shew  the  reason  of  calling  him 


{a J  To  charge  a  man  with  having 
given  money  to  a  person  in  a  public 
trust,  is  dctionabkj  as  well  by  the 
person  said  to  have  givei^,  as  by  the 
person  changed  with  haying  received. 
Ter  Lord  Mansfield,  in  Purdt/  y. 
Stacey^  5  Bur.  2700;  because  tl^e 
words  would  haye  imported  a  crir 
minal  charge;  but  in  this  case  if 
wa^  not  charged  that  he  gave  the 
money  to  the  commissioners,  and  no 
one  was  mentioned  to  whom  he  was 
said  to  have  giyen  it,  and  the  words 
are  not  made  out  to  be  actionable, 
and  the  court  cainnot  intend  it. 

(bj  Vide  StawtU  v.  CawnCf  2  Lev. 


5\0.  A^tor^  y.  BlagrffoCf  I  Sfra.  6X7 . 
2  Ray.  1369.  Stucklq  y.  BMead^ 
4  Co.  l6.  is.  P.  But  to  impute  mere 
ignorance  to  a  justice  of  peace  is 
not  aptionable.  Onslow  y.  Uorne,  3 
Wils.  186. 

fcj  Q^(ere  as  to  the  authority  of 
this  ci^e,  for  thp  man  may  be  put  in 
jeopardy  on  account  of  it:  suppose 
the  party,  ^Ithoiigh  alive,  is  ovt  of 
the  kingdom,  or  has  been  missing,  &c. 
Sed  vide  IVilner  v.  Hold,  Cro.  Car. 
489»  where  it  is  said,  the  words  shall 
be  taken  according  to  the  usual  speak- 
ing. 

thief; 


Chap.  L]  siander. 

ihidf;(a)  but  when  he  says,  **  ThoQ  art  a  thief,  and  hast  stolen  such  a 
thing,**  the  action  lies  for  calling  him  a  thief;  atid  the  addition,  ^*  Thou 
hast  stolen,"  b  another  distinct  sentence  by  itself,  and  not  the  reason  of 
the  former  speech,  nor  any  diminution  thereof. — Minon  v.  Leeford, 
H.  1605.  Cro.  Jac.  114.(6; 

Though  two  persons  say  the  same  words,  you  cannot  have  a  joint 
action ;  but  where  an  action  was  brought  against  two  for  charging  the 
plainiiir  with  felony,  and  procuring  her  to, be  indicted,  it  was  holden 
good:  for  crimen  imponere  supposes  an  act,  and  is  a  tort;  and,  Uke 
every  other  tort,  may  be  proved  against  two,  and  one  only  be  found 
guilty. — Sub/y  v.  Mott,  20  Geo.  2.  (c) 

It  was  formerly  holden  that  the  plaintiff  must  prove  the  words  pre- 
cisely as  laid,  (2  Rol.  Abr.  718.);  but  that  strictness  is  now  laid  aside, 
and  it  is  sufficient  for  tlie  plaintiff  to  prove  the  substance  of  them.C^> 

However, 


(a)  A.  calls  B.  "  a  thief,"  but  ex- 
pressly  alludes  to  a  breach  of  trust 
only.  No  action  will  lie.  Thompson 
T.  Bernard,  1  Camp.  48.  Vide  etiam 
Chruiie  v.  Cowell,  Pcake  N.  P.  4. 
Robbins  v.  Hildredon,  and  Minors  v. 
Leefordf  Cro.  Jac.  66.  Tibbs  v.  Smith, 
T.  Raym.  33.  So  in  Morgan  v.  Wil" 
liamsj  1  Stra.  142,  defendant  said, 
"  Thou  art  a  thief."  "  Of  tohat  f" 
" Of  everif  thing"  After  verdict  for 
plaintifi',  defendant  moved  in  arrest 
of  judgment,  for  that  stealing  fruit 
from  trees  was  not  felony.  Per  Cur, 
It  must  be  intended  of  any  thing  he 
can  be  a  thief  of.  Et  vide  Harrison 
V.  Tkomborovgh,  Gilb.  Rep.  B.  R. 
114,  that  in  actions  of  slander 
words  aie  not  to  be  taken  mitiori 
sensi, 

(b)  In  Saxille  y.Jardin,  2  H.  Bla. 
532,  Eyrff  C.  J.  said,  he  could  not 
well  account  for  the  decisions ;  that 
calling  a  man  a  thief  is  actionable, 
but  the  calling  him  a  cheat  is  not  so, 
unless  it  be  that*  thief  always  im- 
plies felony,  but  cheat  not  always. 
Cheat  has  been  always  held  not  ac- 
tionable, and  swindler  means  no  more. 
PcrBuller,S.C. 

Common  cheat,  or  common  swindler, 
it  seems,  are  actionable  words,  be- 
cause they  are  indictable  ofTcnccs, 
and  put  the  person  charged  in  jeo- 
pardy ;  and  common  swindler  is  the 


import  of  the  language  used  in  J'^n- 
S(m  V.  Stuart,  I  T.  R.  752,  where 
it  is  held  a  libel,  and  not  so  held  be- 
cause reduced  to  writing,  which  can- 
not alter  the  nature  of  the  xoords^ 
though  it  may  aggravate  the  (ffence; 
but,  in  a  justification  to  a  declari^ 
tion  of  this  kind,  particular  instances 
must  be  specified  in  the  plea,  that 
plaintiff  may  come  prepared  to  an- 
swer them. 

(c)  If  words  be  spoken  of  part- 
ners, whereby  they  are  both  injured 
in  their  trade,  they  may  bring  a  joint 
action,  and  aver  special  damage. 
Cook  V.  Batchellor^  3  Bos.  and  Pull. 
1^0.  But  two  persons  cannot  joia 
in  an  action  for  words  spoken  of 
them,  for  the  defamation  of  one  is 
not  the  defamation  of  the  other. 
Anon.  Dy.  19  (a),  pi.  112. 

(d)  In  an  action  of  slander,  evi- 
dence may  be  given  of  other  slander, 
by  defendant,  than  that  laid  in  the 
declaration  to  shew,  quo  animo,  he 
spoke  those  words,  which  are  the 
subject  of  the  action.  Rnstell  v. 
Macquider,  Middlesex  Sittings  after 
Hil.  1807.  1  Camp.  (n).  49-  So 
may  other  papers  in  a  libel.  Ibid^ 
Mead  y.Daubignjf,  Peake  N.  P.  128. 
contra,  Sed  vide  Lee  \,  Hudson,  ibid. 
l66,  and  Rex  v.  Vearce,  ibid.  75f  as 
to  original  part.  But  in  Finnerty 
V,  Tippers,  2  Camp.  72,   Sir  James 

Manifield^ 
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However,  if  the  words  be  laid  in  die  third  pefvon,  e.  g.  He  deserves  to 
be  hanged  for  a  note  he  forged  on  jf.  proof  of  words  spoken  in  the  se- 
cond piersoUi  e.  g.  You  deserve,  8cc.  will  not  support  the  declaration : 
for  there  is  a  great  difference  between  words  spoken  in  a  passion  to  a 
man's  face,  and  words  spoken  deliberately  behind  his  back.  {Avarillo  v. 
Rogers,  Guildhall  Sittings,  Trinity  Term,  1773,  before  Lord  Jlfii;t$- 
field.)  (a)  If  die  colloquium  alledged  be  necessary  to  maintain  the  ac- 
don  it  must  be  proved;  as  where  words  are  laid  to  be  spoken  of  o^e 
with  respect  to  his  office  or  trade.  (Savage  and  Robert^f  Salk.  604.  Per 
Denton,  zt  Stafford,  1729«)  So  if  it  be  laid  that  the  defendant  in  clausa 
ecclesia  Litchfield  spoke  the  words,  it  has  been  holden  that  the  p^ce 
not  being  laid  as  a  rent/e,  but  as  a  description  of  the  offence,  it  is  a  cir- 
[  'i^C  ]  cumstance  diat  must  be  proved;  but  *if  the  words  are  laid  to  be 
spoken  before  *ji.  and  others^  it  is  sufficient  to  proye  them  8{K)ken  in 
the  presence  of  others  only. — TV.  per  pais,  362.  (b) 

In 


Mansfield,  C.  J.  held,  that  such 
other  libels  and  slanders  must  be 
relative,  in  some  measure,  to  the 
subject  of  the  indictment  or  action : 
and  defendant  may,  for  the  purpose 
of  reducing  the  damages,  give  in  evi- 
dence libellous  matters  used  against 
him  by  the  plaintiff.  So  for  a  libel. 
Tabart  v-  Ttpper^  1  Camp.  350. 

CaJ  Defendant  was  indicted  for 
saying  of  a  justice  of  peace,  in  the 
execution  of  his  office,  **  he  is  a 
broken-down  justice,  a  perjured  jus- 
tice :''  the  evidence  was,  that  defend- 
ant said,  *' you  artf  &c.*V  (speaking 
to  the  justice,  and  not  of  him  :)  and 
plaintiff  was  nonsuited  on  argument, 
in  K.  B.  Rtx  v.Btrry,  4T.  R.  217. 

fbj  It  should  seem  from  the  pre-' 
cedents  in  L(7/y,  as  well  as  the  rek-' 
son  of  the  thing,  that  no  coliogvium 
is  necessary  where  the  words  arc  ob- 
viously injurious  to  the  trader,  as  to 
call  him  '*  a  fellow  who  cannut  pay 
his  debts,"  but  to  say  "  he  is  an  ig* 
norant  idle  fellow,"  is  not  actionable, 
without  some  reference  to  his  tru<Ic, 
and  in  such  case  the  colloquivm  is 
necessary,  as  where  defendant  said 
**  you  starved  D.  lo  death,"  in  arrest 
of  juHgment,  no  colloquium  was  held 
good.  Harrison  v.  Eldrington,  1  Rol. 
Abr.63» 

AAo  the  colloquium.    It  was  held 


in  Todd  v.  Hastings ^  2  Saund.  307, 
that  to  say  to  a  draper,  **  you  are  a 
cheating  fellow,  and  keep  false  books, 
and  I  will  prove  it,"  is  not  action- 
able, unless  there  be  some  commu- 
nation  respecting  the  pllaintiff  *s  tl-ado ; 
and  there  seems  no  doubt  but  that 
words  not  actionable  in  themselves, 
but  only  so  when  spoken  of  a  man 
in  trade,  &c.  must  be  alledged  to 
have  been  spoken  in  relation  to  such 
trade,  &c.  otherwise  judgment  will 
be  arrested.  Harvey  y.  Mart  in  ^  Tl 
Raym.  75.  Walmsley  v.  Russell^  6 
Mod.  202.  2  Salk.  6*96.  And  plain- 
tiff must  prove  according  to  such 
allegation,  or  he  will  be  non-suitod. 
Vide  1  Saund,  242  (a),  continuation 
ofn.  (3).  But  if  he  aver  that  he 
sustained  special  damage,  the  de- 
claration would  be  good  on  account 
of  such  special  damage,  and  entitle 
him  to  full  costs.  So  where  plain- 
tiff said  to  a  trader,  ^*  you  arc  a 
cheat,  and  have  been  a  cheat  for 
many  years."  Upon  the  first  motion. 
Lord  Holt  said,  the  words  must  be 
understood  of  his  way  of  living,  and 
there  needed  no  colloquium,  but  af- 
terwards he  changed  his  opinion, 
and  judgment  was  arrested  princi- 
pally on  the  authority  of  Todd  v, 
Hastings,  sup.  Savage  v.  Roberjf,  2 
Salk.  694.   And  iu  Davis  v.  Miller; 

J^'Stra. 
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Jo  ID  tafonnstioD  for  a  libel  in  aetdng  fordi  a  seotence,  the  word 
(nor)  was  iiyKrted  for  (not),  but  the  mmat  was-  not  thereby  altered ; 
upoD  not  goilty  and  a  special  Terdict,  the  coiut  said  Cujus  quidem 
tmr  imports  a  true  copy.  2.  This  was  not  a  t&wr  by  reason  of  the 
variance.  3^  There  is  a  difference  b^ween  words  spoken  and  written ; 
of  the  former  there  could  not  |>e  a  tetun^j  for  want  of  an  original  to 
compare  them  with;  and  therefore  where  one  declares  for  words 
spokeny  vanance  in  the  omission  or  addition  of  a  word  is  not  material, 
if  so  many  of  the  words  be  proved  and  found  as  are  in  themselves  ac* 
tionable :  and  per  Holiy  there  are  two  ways  of  describing  a  libel  or 
other  wft^  in  pleading ;  by  the  words,  or  the  sense ;  by  the  words,  as 
if  yen  declare  Cupts  tenor  sequUur,  and  there  if  you  vary  it  is  fatal : 
by  fte  sense,  that  the  defendant  made  a  writing,  and  therein  said  so  and 
so;  in  winch  case,  exactness  of  words  is  not  so  material. — Queen  v. 
Druke,  M.  5  Ann.  Salk.  660.  Johnson  v.  Browning,  T.  3  Ann.  6  Mod. 

^\6.(a) 

And  note,  that  it  has  been  holden,  that  a  proof  of  a  libel  being  sold 
in  a  shop  by  a  servant,  though  the  owner  know  nothing  of  the  contents, 
or  of  its  coming  in  or  gomg  out,  i§  sufficient  to  convict  the  owner  of  the 
shop.  In  Lake  and  King,  (which  was  an  action  for  printing  a  libel)  it 
was  holden  that  an  action  would  not  lie  for  printing  a  petition  to  par- 
liament,  and  delivering  it  to  the  members,  it  being  agreeable  to  the 
course  and  proceedings  in  pariiament.  {Rex  v.  Nutt,  2  G,  IL  per 
Kaymond,  Guildhall.  1  Saund.  132.)  and  Cutler  and  Dixon,  M.  27 
&  28  Eliz.  4  Co.  14.  is  to  the  S.  P.  But  where  Owood  exhibited  a 
bill  in  the  Star-chamber  against  Sir  12.  Buckley,  and  charged  him  with 
divers  matters  examinable  in  the  said  court,  and  further  that  be  was  a 
maiotainer  of  pirates  and  murderers,  and  a  procurer  of  piracies  and 
murders,  it  was  holden  that  an  action  lay  for  the  words  not  examinalile 
in  the  said  court. 

N.  B.  \i  A.  send  a  libel  to  Jjondon  to  be  printed  and  published,  it  is 
his  act  m  London,  if  the  publication  be  there. — Rex  v.  Middlcton.  (b) 

If 


2  Stra.  1 169,  and  Saville  v.  Jardin, 
2  H.  Blac.  531,  which  arc  similar 
cases,  kcollo<juiutn  was  held  neces- 
sary. Sec  also  2  Saund.  117(a).  n. 
and  307(a).  n.  (1).  upon  the  sub- 
ject of  a  coUoquium* 

(a)  Where  the  misrecited  word  is 
*m  itself  a  weird,  thpugh  not  intel- 
ligible with  the  context,  the  vari* 
^cc  is  fatal,  but  not  if  the  mutilated 


word  does  not  make  any  other  word. 
JR.  V.  Maj/y  Dougl.  193,  and  R.  v. 
Bcechj  Cowp.  229.  TurviU  v.  Jyns* 
norths  2  Ray.  1515.  2  Stra.  787, 
there  referred  to,  but  the  last  case 
seems  to  be  doubted  by  Dougl. 

(bj  Where  the  libel  was  pub* 
lished  in  different  counties,  the  court 
will  not  change  the  renue,  as  where 
it  is  published  in  a  newspaper,  which 

circulates 


6a 
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If  an  action  be  brought  for  words  that  are  not  in  themselves  action* 
able,  if  the  plaintiff  do  not  prove  the  special  damage  laid  in  the  declara- 
tion, he  must  be  nonsuited,  because  the  special  damage  is  tiie  gist  of  the 
action  ;(^aj  but  where  tiie  words  are  of  themselves  actionable,  if  the 
words  be  proved  the  jury  must  find  for  the  plaintiff^  though  no  special 
damage  be  proved. — Guesi  v.  Loyd.(b) 

But  though  the  words  be  in  themselves  actionable,  yet  the  plaintiff  is 
not  at  liberty  to  give  evidence  of  any  loss  or  injury  he  has  sustained  by 
the  speaking  of  them,  unless  it  be  specially  laid  in  the  declaration. — 
Fer  Lee,  C.J.  in  Geare  v.  Britton,  M.  n46.(c) 

And  where  he  has  once  recovered  damages,  he  cannot  after  bring  an 
action  for  any  other  special  damage,  whether  the  words  be  in  theai« 
selves  actionable  or  not:  {Fitter  v.  Feal,  T.  13  W.  3.  12  Mod.  642.) 
But  though  he  cannot  give  evidence  of  any  loss  or  iiyury  not  laid  in  the 
declaration,  yet  after  he  has  proved  the  words  as  laid,  he  may  give  evi« 


circulates  every  where ;  besides  de- 
fendant cannot  swear  that  the  cause 
of  action  arose  in  Da/e,  and  not  else- 
ivhere.  Pin/mey  v,  Collins,  1  T.  Rep. 
571  •  CUssoId  V.  Clissoldf  ib.  647*  But 
where  the  libel  was  in  a  letter  written 
from  a  place  in  the  county  to  which 
it  was  moved  to  change  the  tenue  to 
another  place  in  the  same  county, 
the  coart  changed  the  vfnue^  for  (he 
cause  of  action  arose  in  that  county 
only.  Freeman  v.  Norris^  3  T.  Hep. 
306.  So  where  a  libel  was  in  a  let- 
ter written,  and  sent  from  Yorkshire 
to  a  person  in  Gtrfttany,  the  court 
changed  the  ventre  into  Yorkshire, 
though  the  actual  publication  was 
in  Germany.  Metcalfe  \,Markham, 
3  T.  Rep.  652. 

Indictment  for  a  libel.  Evidence: 
that  the  letter  in  question  was  re* 
ceived  at  Windsor  with  the  Islington 
twopenny  post  mark ;  this  was  held 
insufficient  proof  of  publication,  as 
the  mark  might  have  been  forged. 
Ttien  another  letter  had  been  given 
in  evidence,  which  had  been  sent  to 
Windsor^  but  was  received  by  the 
prosecutor,  at  the  Mews  in  West" 
minster;  and  Lord  Ellenhorough  held 
that  this  was  evidence  of  a  publica- 
tion in  Middlesex,  as  the  defendant, 
having  once  put  it  in  circulation, 
must  be  taken  to  have  published  it 
in  that  place  in  which  it  was  deli- 


vered to  the  person  to  whom  it  was 
addressed.  K.  v.  Watson,  1  Camp. 
215. 

(a)  Vide  Brovme  v.  Gibbons^  1 
Salk.  206, — and  the  special  damage 
must  be  the  legal  and  natural  con- 
sequence  of  the  words  spoken,  other- 
wise it  does  not  sustain  the  declara- 
tion. Vicars  v.  Wilcocks,  8  East,   I. 

CbJ  If  the  words  are,  in  their  own 
nature,  actionable,  the  jury  ought 
to  consider  the  damage  which  the 
party  may  sustain ;  but  if  a  parti« 
cular  averment  of  special  damage 
makes  them  actionable,  then  the 
jury  are  only  to  consider  such  da- 
mages as  are  already  sustained,  and 
not  such  as  may  happen  in  future  ; 
as  for  such,  plainti^  may  have  a 
new  action.  Fer  North,  C.  J.  in 
Ld.  Tovmshend  v,  JDr.  Hughes,  C.  B. 
H.  28  &  29  Car.  2.   2  Mod.  150. 

Where  the  words  spoken  arc  ac- 
tionable in  themselves,  the  law  will 
imply  an  injury.  Harwood  v.Astley, 
1  Bos.  and  Pull.  47. 

fcj  Because  the  defendant,  not 
being  apprised,  cannot  come  pre- 
pared to  answer  them  ;  but  then  de- 
fendant may  prove  the  truth  of  these 
words,  for  he  had  no  opportunity  of 
pleading  it,  and  whatever  cannot  be 
pleaded  may  be  given  in  evidence, 
on  the  general  issue.  Collinson  v. 
Loder,  post  10. 

dence 
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dcQce  of  other  expressions  made  vse  of  by  the  defeodant^  as  a  pioof  of 
iiis  ill  will  towards  him. — Geare  v.  Briitim.  (a) 

Iq  an  acUoo  for  words  per  quod  matrimonium  amisii  with  J,  S*  for 
the  defendant  it  was  proved  that  J.  S.  was  the  plaintiff's  aunt,  and 
therefore  could  not  marry  him ;  but  j9er  Raymond  «nd  fVUhens,  the 
right  of  the  marriage  shall  not  now  be  tried ;  it  is  sufficient  that  they  in- 
tended to  marry,  and  that  the  woman  for  that  cause  refused :  (The  Case 
of  Sir  Ck.  Gerard's  Bailiff,  at  Nisi  Prim,  Ttin.  36  Car.  2.)  Tamem 
a  Whether  such  determipatioD  can  be  supported  by  any  principle  of 

If  an  action  be  brought  for  calling  the  plaintiff's  wife  a  bawd,  per 
fttod  J.  S.  has  left  off  coming  to  the  bouse,  the  special  damage  being 
die  gist  of  the  action,  it  ought  not  to  be  laid  ad  danmum  ipsorumf 
(Coleman  v^Harcourif  M.  1665.  1  Lev.  \40.)(b)  but  where  the  ao> 
tion  is  brought  for  words  in  themselves  actionable,  and  no  special  da* 
mage  laid,  there  such  conclusion  is  right,  for  the  action  survives :  (Grove 
and  Ujf  V.  Hart,  T.  25  G.  2.)  And  note,  That  saying  generally,  per 
quod  several  persons  left  his  house,  without  naming  any^  is  not  bying 
a  special  damage,  (e) 

lo  an  action  for  these  worc^,  "  You  are  a  thief,  and  I  will  prove  you 
90 :"  the  plaintiff  declared,  that  by  reason  of  these  words,  one  John 
Merry,  and  divers  other  persons,  who  were  his  customers,  left  off  deal- 


(a)  Vide  jetiam  Charlfer  v.  Bar- 
rett, Peake,  221.  S.  P.  In  an  action 
for  wordty  in  themselves  actionable, 
with  special  damage  laid,  the  dc-> 
feodant  justified,  but  no  special  da- 
mage was  proved.  Lord  Aenyon  ob- 
ser\-cd,  that  every  count  had  a  '*  per 
quod"  and  seemed  to  doubt  whether, 
«s  the  plaintiff  had  proved  no  spe- 
cial damage,  evidence  of  the  words 
ooly  would  support  the  declaration 
so  framed;  but  upon  its  being  sug- 
gebted  to  him  at  the  bar,  that  if  the 
words  themselves  were  actionable,  it 
was  not  necessary  to  prove  .special 
damage,  and  that  proof  or  not  prov- 
ing the  per  quod  made  no  difference 
as  to  costs,  he  assented.  Erskine^  for 
plaintiff,  offered  evidence  as  to  con- 
versation subsequent  to  the  time  of 
the  commitment,  when  Lord  Kenyan 
said,  that,  with  the  exception  of 
Kuch  words  as  might  themselves  be 
the  object  of  separate  "  actions,"  the 
aurds  stated  were  for  charging  the 


plaintiff  wjth  bejng  accessary  to  a 
felony ;  and  Bearcrujt  laid  it  down 
as  a  principle,  that,  though  the 
principal  thief  bad  been  acquitled 
of  the  felony,  it  would  be  competent 
for  defendant  to  go  into  evidence  of 
his  guilt,  because,  what  had  passed 
between  other  persons,  could  not 
affect  him ;  and  Lord  Kenyan  as- 
sented. Cook  V.  jFieW,  M.  1/88.  3 
Esp.  N.  P.  133. 

(b)  Qu.  tamen  for  calling  a 
woman  a  bawd  is  actionable,  and 
wherever  the  words  arc  actionable, 
although  special  damage  be  laid,  it 
is  held  an  action  for  the  ax>i'dli,  and 
not  for  l\ie  special  damage;  and  in 
this  case  it  was  rightly  held  ad  daiU" 
num  ipsorum* 

(c)  But  this  mode  of  laying  may 
be  justified  by  the  necessity  of  the 
case,  as  where  divers  persons  cea»cd 
bidding  at  an  auction  in  conse- 
quence of  slander  of  title  Har* 
grave  v.  Le  Breton,  4  Bur.  2424. 


mg 


7a 


[»] 


Injuries  affecting  the  Person,        [Book  I, 

ing  with  biin.  Upon  the  trial  the  plaintiff  proved  tbe  words,  and  the 
special  damage  as  to  Merry,  and  wpuld  have  gone  on  as  to  the  others  ; 
but  per  Raymond,  C..  J.  Where  the  words  are  not  actionable^  hot  the 
special  damage  is  the  gisf,  of  the  action,  this  sort  of  evidence  is  ^owed,. 
though  the  pafticular  ins^jCjBs  of  sucH  damage  are  not  specified  IQ  the 
declaration ;  bot  where  the  words  are  actionaUe,  particular  instances  of. 
such  damages  shall  not  be  given  in  evidence,  unless  particularized  in  the 
declaration.  However,  he  admitted  the  plaintiff  to  give  general  evi^ 
dence  of  the  loss  of  customers :  but  modern  practice  does  not  seem  to 
warrant  this  distinction. — Browning  v.  Newman,  M.  12  Geo.  1.   Stra^ 

666.  ra; 

Where  words  are  spoken  in  confidence  and  witliout  malice,  bo  action 

lies ;  therefore  where  ji.  a  servant,  brought  an  action  against  her  fDrmer* 

mistress  for  saying  to  a  lady  who  came  to  inquire  for  the  plaiiitiff*s 

character,  that  she  was  saucy  and  impertinent,  and  often  lay  out  of  her 

own  bed ;  but  was  a  clean  girl,  and  could  do  her  work  well ;  though  the 

plaintiff  proved  that  she  was  by  this  means  prevented  from  getting  a 

place ;  yet  per  Lord  Monoid,  this  is  not  to  be  considered  as  ap  action 

in  the  common  way  for  defamation  by  words ;  but  that  the  gist  of  it  must 

be  malice,  which  is  not  implied  from  th^  occasion  of  speaking,  but 

should  be  directly  proved.    That  it  was  a  confidential  declaration,  and 

oi^ht  not  to  have  been  disclosed.    {Edmondson  v.  Stevenson  and  Ux*^ 

Sittings  at  Wesftininster  after  Easter,  6  G.  d.  K.  B.)    But  if  without 

ground,   and  purely  to  defame,  a  fabe  character  should  be  given,   it 

would  be  a  proper  ground  for  an  action. — Fanqnke  v.  Cleysoa,  H. 

1591.  Cro.  £liz.541.(i> 

So 


faj  No  particular  instances  will 
now  be  allowed  to  be  given  in  evi- 
dence, except  those  mentioned  in  the 
declaration ;  for  how  can  defendant 
contest  them  by  opposite  evidence ; 
the  plaintiff  must  know  these  in- 
stances, and  ought  to  disclose  them 
on  the  record :  this  seems  to  be  the 
reasoning  in  1* Anson  v.  Stuart^  1 
T.  R.  752.  and,  agreeable  to  this 
practice,  in  a  case  where  the  words 
charged  the  plaintifT,  a  horse-dealer, 
with  being  privy  to  stealing  certain 
horses  sold  by  him,  (and  conse- 
quently they  were  actionable :)  after 
proving  the  words,  the  plaintiff's 
counsel  applied  for  permission  to 
give  general  evidence  of  loss  of  cus* 


toners,  Sed  nan  alloc.  Waterhoaee  v. 
GiU^  Lane.  Lent  Assizes,  1796-  cor» 
BuUer,  C.J.  MSS.  Ca. 

(bj  So  a  servant  cannot  maintain 
an  actiqn  against  his  former  master 
for  words  spoken,  or  a  letter  written, 
in  giving  a  character  of  tbe  servant, 
unless  the  servant  prove  xhe  malice 
as  well  as  the  falsehood  of  the 
charge,  even  though  the  master 
make  specific  charges  of  the  fraud. 
Weatkerston  v.  Hawkins,  li.  1786. 
1  T.  Rep.  1 10. 

Where  a  person  intending  to  hiro 
a  servant  applies  to  the  former  mas* 
ter  for  his  character,  the  master 
(except  express  malice  is  proved) 
•hall  not  be  obliged  to  prevo  the 

truth 
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So  in  an  action  for  saying  of  the  plaintiff,  who  was  a  tradesman,  ^  He 
cannot  stand  it  long,  he  will  be  a  bankrupt  soon;"  wheh^  special  damage 
was  laid  in  the  declaration,  viz.  That  one  L&ne  refused  to  trust  the 
plaintiff  for  a  horse :  (a)  Lane^  the  person  named  in  the  declaration, 
was  the  only  witness  called  for  the  plaintiff;  and  it  appearing  on  his 
evidence,  diat  the  words  were  not  spoken  maliciously,  but  iu  confidence 
and  friendship  to  Lane,  and  by  way  of  warning  to  him,  and  that  in  con- 
sequence of  that  advice  he  did  not  trust  the  plaintiff  with  the  horse* 
PrMj  C.J.  directed  the  jut^,  that  diough  the  M'ords  were  otherwise* ac- 
donable ;  yet  if  they  should  be  of  opinion,  that  the  words  were  not 
spoken  out  of  malice,  but  in  the  manner  before  mentioned,  they  ought 
to  find  the  defendant  not  guilty,  and  they  did  so  accordingly. — Herver 
Y.  Dawton,  C.  B.  Sittings  after  T.  5  Geo.  S.  (b) 

After  veidicl  for  the  plaintiff,  and  damages  entire,  where  some  of  die 
words  are  not  actionable,  die  court  on  motion  will  grant  a  venire  facias 
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truth  of  the  character  he  gives,  for 
in  such  case  the  disclosure  is  not 
made  officially  but  in  confidence, 
and  the  facts  may  hnppen  to  rest 
only  in  the  knowledge  of  the  master 
and  servant.  But  where  the  master 
voluntarily,  and  vvithout  being  ap- 
plied to,  speaks  defamatory  words 
of  his  servant,  it  will  be  incumbent 
on  him  to  plead  and  prove  the  truth 
of  the  words ;  and  Lord  Mansfield 
Mid  it  was  so  settled,  and  that  he 
had  frequently  ruled  it  so  at  N.  P. 
hmry  v.  AkenAtad,  8  Geo,  3.  K.  B. 
(From  a  M^.  note  of  Sir  Aian 
Oambre.) 

No  action  lies  for  giving  the  true 
character' of  a  servaAt,  upon  appli- 
cation made  to  his  former  master  to 
inquire  into  his  former  character 
vith  a  view  of  hiring  him,  unless 
there  be  proof  of  extraordinary  cir- 
cumstances of  malice.  Per  Lord 
Mmfieldf  in  Hargrove  v.  Le  Brc* 
ton,  4  Bur.  2424. 

So  where  a  letter  is  written  osten- 
sibly to  inquire  into  a  servant's  cha- 
racter, but  in  reality  to  entrap  the 
master  into  a  libellous  answer,  no 
action  lies.  King  v.  Waring^  5  Esp. 
K.  P.  Ca.  13. 

(a)  No  man,  however,  can  main- 
tain this  action  for  words  affecting 
him  as  a  trader,  unless  he  be  so 
vithia  the  meaning  of  the  bankrupt 


laws.  Clark  v.  IVisdom^  5  Esp.  N.  P. 
Ca.  147.  Contra  Dobs0n  v.  Thor- 
nistone,  3  Mod.  112.  Chapman  v. 
Lamphire^  ib.  155.  3  Salk.  326,  327. 
But  if  upon  the  face  of  this  decla- 
ration it  is  doubtful  whether  the 
trade  is  within  the  statutes  or  not, 
it  may  be  shewn  to  have  been  so 
carried  on  as  to  make  the  party 
liable  to  a  commission.  Clark  v. 
Wisdom,  sup. 

(b)  In  an  action  for  a  libel  on 
the  plaintiff  in  his  professional  cha- 
racter as  a  solicitor,  held,  that  a 
letter  written  confidentially,  and 
under  an  impression  that  its  state- 
ment was  well  founded,  could  not 
be  the  subject  of  an  action.  M^Dou* 
gall,  one,  &c.  v.  Claridge,  one,  &c. 
1  Camp.  267. 

For  any  man  may  lawfully  state 
in  an  unreserved  manner,  by  a  con- 
cfidential  verbal  communication,  his 
opinion  of  another's  conduct  and 
character,  whatever  the  charges  may 
be  which  he  thus  imputes  to  him. 
Ihtnman  v.  Bigg,  1  Camp.  269  (")• 
But  openly  to  say  of  an  attorney, 
**  he  deserves  to  be  struck  off  the 
roll,''  is  actionable,  though  not  so, 
to  say  "  I  have  taken  out  a  judge's 
order  to  tax  his  bill ;  I  will  bring 
him  to  book,  and  have  him  struck 
off  the  rqll."  Philips  v.JansoHy  2 
Esp.  N.  P.  Ca.  624. 

de 
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de  rnyvo  on  payment  of  costs^  that  the  plaintiff  may  sever  his  dami^es. — 
jitter  V.  WilldnSf  M.  6  Geo.  2.  1  Barnes^  337* 

But  if  the  worda  be  in  one  count,  the  court  will  intend  that  sudi  9S 
are  not  actionable  were  added  only  to  shew  the  malice  of  the  party,  and 
that  the  damages  were  given  for  what  were  actionable. — OsbortCs  Case, 
M.  11  Jac.  1.  10  Co.  130.  S.P. 

The  defendant  may  justify  in  an  action  of  Scandalum  Magnatum,  or 
for  a  -libeli  the  same  as  in  a  common  action  of  slander;  {Lord  Crom' 
well  V.  Denny,  20  £Uz.  4  Co.  13.    Lord  Townsend  v.  Hughes,  H.  2S 
&  29  Car.  2.  2  Mod.  166.    Lake  v.  King,  H.  19  &  20  Car.  2.    1 
Saund.  120(c).)  and  therefore  it  is  not  necessaiy  in  either  case  for  the 
plaintiff  to  aver,  that  the  words  or  charge  are  not  true,  for  that  is  sup* 
£  *9  ]   P^^  by  the  allegation  that  the  defendant  spake  or  published  *  thesa 
fidsely  and  maliciously,  and  it  lies  upon  the  defendant  to  plead  that  the 
£ict  was  true  by  way  of  justification ;  and  he  cannot  properly  give  the 
truth  of  the  fact  in  evidence  upon  not  guilty  in  an  action  for  words^ 
otherwise  than  in  mitigation  of  damages,  and  that  too  under  many  re- 
atrictions,  {Carpenter  y^Farrant,  M.  10  Geo.  2.  B.R.);  as  where  the 
words  amount  to  a  charge  of  felony  or  treason,  for  this  brings  no  incon- 
venience on  the  defendant  who  may  plead  it  in  bar,  and  then  the  time 
must  be  ascertained,  which  might  enable  the  plaintiff  to  give  contrary 
proof,  or  to  reply  several  things,  of  which  he  would  lose  the  benefit  oa 
the  general  issue ;  but  in  such  case  die  defendant  may  give  in  evidence 
the  manner  and  occasion  of  speaking  the  words  in  nyt^tion,  {Smitk 
yf.  Richardson,  M.  12  Geo.  2.)',(o)  and  if  the  words  were  spoken 
through  sorrow  and  concern,  and  not  maliciously,  the  plaintiff  shall  be 
nonsuited,  {Crawford  v.  Middkton,  M.  14  Car.  2.  1  Lev.  82.) ;  so  be 
may  give  in  evidence  a  confession  of  the  plaintiff  of  his  bebg  an  zt^ 
cessary,  for  he  could  not  plead  that  in  hax\(b)  besides  a  confession  in 
the  case  of  a  witness  may  be  given  in  evidence ;  though  you  cannot 
give  in  evidence  any  particular  crime  that  he  has  committed,  but  only 
general  character.    (Cited  in  Smith  and  Bichardson,  as  determined  by 
HoU,  C.J.)    So  where  the  words  import  a  general  chai|;e  of  a  crime 
not  capital,  the  defendant  will  not  be  permitted  to  give  the  truth  in  evi- 


(a)  Barnes,  195.  Comyn.  551. 
Prac.  Reg.  383.  S.  C.  Et  vide  Doi- 
9u  V.  PawUngj  cor.  Price,  B.  at 
Bodmin,  T.  1716.  S.  P. 

(b)  t.  e.  A  confi'ssion  of  plaintiff 
or  defendant,  beca^ne  they  cannot 
be  called  themselves.  But  if  there 
was  no  other  evyfence,  the  whole  of 


what  he  sa3rs  must  be  taken,  and 
not  that  part  only  which  would 
convict  him,  as  if  it  be  sworn  he 
confessed  the  debt,  but  added,  at  the 
same  time,  that  he  had  paid  it ;  this 
confession  is  valid,  as  to  the  pay- 
ment as  well  as  to  his  having  owed 
it. 

dence; 
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deoce ;  (a)  na  ^rbere  the  words  were  **  Thou  preachest  nothing  but  lies 
fron  Ae  pulpit;''  (Buiop  of  Smrum  v.  Nash,  Per  Parker^  C.  J.)  but 
if  die  woids  charge  m  particular  crime  upon  the  plaintiff,  which  is  not 
capital,  ex*  gr.  adulteiy  with  J.  S.  it  has  been  hdden  that  the  defendant 
Btty  gi*«  that  in  evidence  in  mitigation  of  damages ;  though  he  cannot 
gjke  in  evidence  the  conunission  of  a  like  crime  with  any  other.  (Smi- 
ihkg  yf.  Harmon,  15  W.  3.  Per  HoU,  1  Raym.  727.  12Vin.  159.) 
However,  in  Underwood  and  Parh,  M.  17  Geo.  2.  Str.  1200.  Lee, 
C.  J.  said,  it  was  now  a  general  rule  not  to  suffer  the  truth  of  the 
words  to  be  given  in  evidence  on  not  guilty  in  any  case,  (b) 

In  the  case  of  The  King  wad  Baker,  (T.  }3  &  14  G.  2.)  which  vi*as 
aa  infonnatioa  against  the  defendant,  for  publidiing  a  libel  against 
Mr.  Swinion,  of  fVadham  coHq^e,  Oxon,  accusing  him  of  sodomitical 
piwctioes,  Lee,  C.  J.  refused  to  let  the  defendant  give  evidence  of  his 
for  doing  it,  viz.  l*hat  the  supposed  pathic  told  him  so ;  for  he 
die  only  question  was,  Whether  the  defendant  were  guilty  of  print- . 
and  publishing  the  libel ;  and  though  it  be  offered  by  way  of  mitiga- 
only,  yet  in  fact  it  amounts  to  a  justification;  and  it  hss  always 


faj  If  a  declaration  be  upon  any 
slanderous  words,  charging  generally 
nxty  crine,  &c.  it  is  not  sufficient 
fi>r  the  plea  to  avow  the  words,  and 
Justify,  by  generally  alledging  their 
truth,  but  the  plea  must  state  some 
pmrticnlar  ground  of  justification. 
Ifewman  v.  Bailgf^  cited  in  J* Anson 
V.  Stuart,   1  T.  Rep.  750. 

In  an  action  for  a  libel,  any  thing 
may  be  g^ven  in  evidence  to  mitigate 
the  damages,  though  not  to  prove 
the  crime,  which  is  charged  in  the 
libel.    And  evidence  may  therefore 
be  admitted  to  prove  the  previous 
bad  character  of  the  plaintiff*    Earl 
of  Leicester  v.  Walter ,  2  Camp.  251. 
Action  for  a  libel ;  plea  not  guilty; 
declaration  for  certain  words  written 
by  defendant  of  plaintiff,  referring  to 
a  certain  newspaper,  as  containing 
certain  charges :  "  Mr.  H.  (the  de- 
fendant) cannot  for  a  moment  sup- 
pose that  Mr.  S.  is  acquainted  with 
the  newspaper  particulars,  relating 
to  the  party  alluded  to  (meaning  the 
plaintiff),  otherwise  it  is  not  pro- 
bable that  Mr.  S.  would  introdiice 
an  acknowledged  felon,  debauchee, 
and  seducer,  into  the  neighbourhood 
of  Anget'Romr  Lord  ElUnborougk 


held,  that  as  the  words  referred  to 
a  newspaper,  and  were  so  written  as 
a  quotation  from  such,  if  the  news- 
paper could  be  produced,  he  would 
admit  it  as  evidence,  as  having 
caused  the  defendant  to  adopt  what 
he  had  written  in  the  letter,  he  hav« 
ing  so  referred  to  it.  Mullett  y.Heal^ 
ton,  4  Esp.  348. 

In  an  action  for  words,  defendant 
pleaded  not  guilty,  and  offered  to 
prove  the  words  to  be  true,  in  miti- 
gation of  damsgcs,  which  the  C.  J. 
refused  to  permit,  saying,  that  at  a 
meeting  of  all  the  judges  upon  a 
case  in  the  C.  P.  a  large  majority  of 
them  had  determined  not  to  allow 
it  for  the  future,  but  that  it  could 
be  pleaded,  whereby  the  plaintiff 
mrgnt  be  prepared  to  defend  him- 
self, as  well  as  to  prove  the  speak- 
ing of  the  words.  That  this  was  a 
general  rule  amongst  them  all,  which 
no  judge  would  think  himself  at  li- 
berty to  depart  from,  and  that  it  ex- 
tended to  all  sorts  of  words.  Under* 
wood  y.Parks^  Str.  1200. 

(b)  So  held  per  Mansfield,  C.  J. 
at  Westminster,  1767,  as  appears 
from  a  MS.  note  of  Sir  4^  Ckamhre. 

been 
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been  bolden  that  the  truth  of  a  Ubel  cannot  be  given  in  evidence  byway 
[  ''^  10  ]  of  justification;  because^  *if  the  [tenod  charged  with  any  crime  be 
guilty,  he  ought  to  be  proceeded  against  in  a  legal  way^  and  not  re- 
flected upon  in  this  manner. 

However,  where  the  pUintiiF  having  brought  an  action  i^ainst  the  de- 
fendant for  sayingi  **  He  was  a  buggerer,  and  that  be  caught  him  in  the 
fiict,*'  after  proving  the  words,  gave  in  evidence  the  defendant's  sayinf^  at 
another  time,  that ''  He  was  guilty  of  sodomitical  practices/'  Mr.  Jus- 
tice Burnet^  upon  considering  the  case  of  Smith  and  Richarilibn,  per- 
mitted the  defendant  to  give  in  evidence  the  truth  of  those  wonb,  for 
the  action  not  being  brought  for  speaking  them,  the  defendant  had  no 
opportunity  of  pleading  that  they  were  true ;  and  therefore,  as  the  plain- 
tiff has  proved  tlie  speaking  of  them  in  aggravation,  the  defendant  oug^t 
to  be  permitted  to  shew  they  were  troc  in  mitigation. — ColHmon  v. 
Loder,  Oxon;i75a 

The  defendant  may  by  vnty  of  justification  plead  that  the  words  were 

spoken  by  him  as  counsel  in  a  cause,  and  that  they  were  pertinent  to  the 

s  matter  in  question ;  (a)  or  he  may  justify  the  speaking  of  them  thhiii^ 

concern,  or  the  reading  of  them  ais  a  story  out  of  a  histoiy ;  or  he  maiy 

shew  by  the  dialogue,  that  they  were  spoken  in  a  sense  not  defomatory ; 

.  or  he  may  give  these  matters  in  evidence  upon  the  general  issue,  for  thej 

prove  him  not  guilty  of  the  words  maliciously.    {Brooke  v.  McntcguCj 

M.  1605.  Cro.  Jac.  91 .  CrdmmlTs  Ca.  T.  1 578.  4  Co.  13.)    But  in  an 

action  brought  by  the  master  of  a  ship  against  a  mttichant  at  Bristol, 

for  saying  his  vessel  was  sdzed  and  be  put  into  prison  at  '  for 

vunning  com.  Lord  C.  J*  Xee  held,  that  proof  of  the  defendant's  bav* 

jng  heard  it  read  out  of  a  letter,  and  that  he  only  reported  the  stoiy,  was 

no  justification ;  but  that  every  person  was  answerable  for  the  slander  he 

reported  of  another,  and  the  jury  accordingly  gave  £\iQ  damage,  (b) 

Anon.  XT  SI. 

Note,  If  the  justification  be  locaJ,  as  that  he  stole  plate  at  Oxon,  the 

trial  ought  regularly  to  be  in  the  same  county  m  which  the"  justification 

arises.    {Jenning  v.  Hunkin,  H.  26  &  27  Car.  2.  12  Lev.  12L)  «  But 

this  would  be  aided  afker  a  verdict  by  16  &  17  Car.  2.  c.  8.«-Crc[/}  v. 

Bojfk,  E.  21  Car.  2.  1  Sannd.  «47.  (c) 

Note, 


••» 


{aj  Or  that  they  were  written  or ..  which  fairly  belongs  to  them,  and 
spoken  in  his  defence,  to  a  legal  which  they  were  intended  to  con- 
suit.  Astley  V.  Youngtf  2  Bur.  812.     vey.    R.  v.  Lamhert  \  «/.  %  Camp. 

(b)  The  words  of  a  libel  are  not     403. 
to  be  taken  in  a  more  lenient  or  a         (c)  312  Geo.  3.  c.  60,  On  every 
more  severe  sense,  but  in  the  sense     triM  of  »n  indictmeRt  or 


tioa 
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Note,  By  «1  Jac.  1.  c,  16,  if  the  damages  be  under  40«.  tlie  plaintiff 
^U  have  no  more  costs  than  damages ;  but  it  has  been  said,  that  the 
juTjare  not  bound  by  this  statute,  and  therefore  may  give  ^10  costs 
where  they  gave  but  \0d.  damage.  However,  it  does  not  extend  to  such 
cases/  where  the  *  consequential  damage  is  the  gist  of  the  action ;  (a)  as  [  *  1 1  ] 
for  caOing  a  woman  whore  per  quod  she  lost  her  customers.  (  Browne  v. 
Gibbons,  H.  170S.  1  Salk.  206.  2  Ray.  83 1 .)  So  for  calling  a  man  thief^ 
and  causing  him  to  be  arrested,  if  the  defendant  be  found  guilty  of 
both.— rqpsa//  v.  Edwards,  M,  1629.  Cro.  Car.  163. 

But  it  has  been  holden,  that  where  the  words  are  of  themselves  ac« 
tiouable,  and  special  damages  are  laid  by  way  of  aggravation,  though 
tbey  be  proved,  yet  if  the  damages  recovered  are  under  405.  there  shall 


tion  for  the  making  and  publishing  a 
libel,  the  jury  may  give  a  general 
verdict  of  guilty  or  not  guilty  upon 
tbc  whole  matter  put  in  issue,  and 
iball  not  be  directed  by  the  judgo  to 
fiDd  defendant  guilty,  merely  on 
proof  of  the  publication  of  the  paper 
charged  to  be  a  libel,  and  of  the 
leose  ascribed  to  the  same  in  such 
indictment  or  information.  But  the 
court  shall,  according  to  direction, 
give  opinion  and  directions  to  the 
jury  oa  the  matter  in  issue,  as  in 
other  criminal  cases.  The  jury  may 
£nd  a  special  verdict,  and  in  case 
they  shall  find  defendant  guilty,  de- 
fendant may  move  in  arrest  of  judg* 
ment. 

Farthermore,  upon  this  subject  i^t 
has  been  held,  that  an  advertisement 
inserted  in  a  newspaper,  bond  ^de 
yith  a  view  of  investigating  a  fnct, 
in  which  a  party  making  it  is  inte- 
f|^ted,  is  not  libellous,  though  inju- 
rious to  the  character  of  another. 
I>flaney  v.  JoneSy  4  Esp.  N.  P.  C. 

Also,  that  it  is  not  actionable  to 
make  a  fair  critique  upon  a  com- 
position, though  it  bring  the  author 
into  ridicule.  Tabart  v.  Tipper^  1 
Camp.  350. 

Also,  that  a  newspaper  imy  fair fy 
comment  on  any  species  or  place  oY 
Public  amusement,  but  it  must  be 
done  without  malice  against  the 
proprietors.  Dibdin  v.  Swan  et  af, 
I  Esp.  N.  P.  C.  28. 


So  may  one  newspaper  charge  an- ' 
other  with  scurrility,  but  he  must 
not  assert  that  the  latter  is  low  in 
circulation.  Hcriot  v.  Stuart,  1  Esp. 

437. 

And  it  is  not  the  subject  of  a  cri- 
minal or  civil  proceeding  to  publish 
a  true  account  of  what  passes  in  a 
court  of  justice  or  in  parliament, 
though  injurious  to  the  character  of 
an  individual.  Carey  v.  Walter ^  1  Bos, 
and  Pull. 525 ;  or  Curry  v.  Walter,  i 
Esp.  N.  P.  C.  457*  Rex  v.  Wright, 
8  T.  Rep.  293.  Jekyll  v.  Moore,  2 
Bos.  and  Pull.  N.  R.  341.  Carr  v. 
Jones,  3  Smith,  491. 503 ;  and  7  East, 
493.  S.  C.  nom.  Stiles  v.  Nokes, 

In  Curry  v.  Walter,  I  Esp.  N.  P. 
C.  4579  it  was  ruled  that  the  justi* 
fication  of  the  defendant  might  be 
given  in  evidence  under  the  general 
issue ;  but  the  court  of  C.  P.  inclined 
to  think  that  the  facts  should  hav« 
appeared  on  the  record.  S.  C.  Bos. 
and  Pull.  525. 

Ca)  In  Baker  v.  Ilearne,  in  B.  R. 
in  H.  1767 9  this  point  was  argued  by 
Dunning  for  plaintiff,  and  Ashhurst 
for  defendant,  but  the  distinction  was 
not  controverted  by  plaintiff's  coun* 
sel,  the  court  being  of  opinion  that 
the  words  were  actionable,  as  reflect- 
ing on  plaintiff  in  his  way  of  trade  ; 
yet  they  allowed  no  more  costs  than 
damages,  the  damages  being  under 
AOs.  notwithstanding  the  special  da- 
mages laid  in  the  (feclaration.  (MS. 
note  of  Sir  Alan  Ckambre.) 

be 
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be  no  more  costs  than  damages ;  for  it  is  properly  an  action  for  words 
within  the  statute  21  Jac.  1.  c.  l6. — Baker  r.  Hearne,  B.  R.  H.  7  G.  3. 
Haym.  1588.  (a)  ♦ 

By  the  same  statute,  the  action  must  be  commenced  in  two  years  afttr 
the  words  spoken ;  but  note,  this  does  not  extend  to  Scandalum  Mag- 
natunif  {S/ierwinv.  Shenvins  Executors,  T.  1630,  litt.  Rep.  342.)  nor 
to  cases  where  the  special  damage  is  the  gist  of  the  action.  But  where 
the  words  are  of  themselves  actionable,  special  damage  will  not  take 
them  out  of  the  9\A\}ilt.-^Sa\inders  ▼.  Edwards,  M.  1662.  1  Sid. 
95.  (b) 


(a)  A  verdict  with  nominal  da- 
mages, in  an  actiun  on  the  case,  car- 
ries all  the  costs.  Sevignac  v.  RoomCf 
6  T.  Rep.  125. 

(bj  In  actions  of  slander,  battery, 
trespass,  &c.  though  the  plaintiff 
may  reasonably  expect  large  da- 
mages, special  bail  cannot  he  had 
unless  by  order  of  court,  and  the 
process  is  marked  for  special  bail; 
nor  is  it  required  in  actions  of  ac- 
count and  covenant,  except  it  be  to 
pay  money;  nor  against  heirs,  exe- 
cutors, &c.  for  the  debt  of  the  tes- 
tator, unless  they  have  wasted  the 
testator's  goods.   1  Danv,  Abr,  6811 

Furthermore  as  to  the  cases  in 
which  this  action  has  been  held 
maintainable,  it  was  ruled  in  Jekyll 
V.  Moore,  6  Esp.  N.  P.  C.  63.  2  Bos. 
and  Pull.  N.R.  241,  that  no  action 
lies  against  the  president  of  a  court 
martial  for  publishing  a  sentence  in 
the  usual  form,  in  which,  after 
stating  the  honourable  acquittal  of 
the  prisoner,  it  is  declared  that  the 
charges  are  groundless  and  malici- 
ous, and  that  the  conduct  of  the 


prosecutor  (the  plaintiff)  is  highly 
injurious  to  the  service. 

Neither  is  it  actionable  to  ridicule 
and  caricature  an  author,  with  res{)oct 
to  his  literary  character  only.  Carr 
V.  Hood^  1  Camp.  355  (n). 

But  it  is  actionable  to  impute  to  a 
bookseller  the  publication  of  a  silly 
poem,  fabricated  by  the  defendant  as 
a  specimen  of  the  plaintiff's  prodnc- 
tions.     Tabart  v.  Tipper y  1  Camp. 
352.     In  which  case  it  is  laid  down, 
that  where  separate  passages  of  a  li- 
bel are  set  out  in  the  declaration, 
they  should  be  described  as  forming 
distinct  parts ;  but  when  the  passages 
arc  not  distinguished,  if  the  iiiter<i 
vening  parts  do  not  affect  the  sense, 
the  omission  is  immaterial. 

Note^  The  foregoing  are  some  ef 
the  principal  cases  of  libel^  upon 
which  cj  vil  actions  have  been  brought, 
but  there  are  others  of  a  similar  na- 
ture, for  which  the  injured  party  had 
sought  his  remedy  by  indictment,  and 
which  do  not  fall  within  the  compass 
of  this  chapter. 


CHAPTER  II. 


OF   MALICIOUS   PROSECUTIONS. 


IN  many  cases  an  action  will  lie  for  a  malicious  prosecution :  how* 

ever,  there  is  a  great  diiFereuce  between  a  civil  suit  and  an  indictment  It 

is  not  actionable  to  bring  an  action  though  there  be  no  good  ground  for  i^t 

because 
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because  it  is  i  claim  of  riglit,  and  the  plaintiff  finds  pledges  to  prose- 
cute, and  is  amerciable  ptofdko  clamore,  and  is  liable  to  costs;  but  ao 
action  on  the  case  will  lie  for  sning  the  plaintiff  in  the  spiritual  court  sine 
aliqua  cansi,  and  causing  him  to  be  excommunicated  yb/s^,  fraudulenter 
d  mdliHo$€f  ^Tifliout  giving  him  any  notice^  per  quod  he  was  put  to  great 
costs.  (Saville  y.  Roberts,  iSalk.  14.  1  Raym.  574.  Carth.  4l6.)rfl>> 
If  a  man  sue  in  the  spiritttal  court  for  a  matter  which  appears  by  hia 
libel  not  to  be  suable  there,  and  over  which  that  court  has  no  jurisdiction, 
an  action  on  the  case  wiTl  lie ;  (b)  for  it  is  a  suit  for  vexation :  but  not 
if  the  suit  be  for  a  thing  dcmandable  there  by  any  thing  which  appears  ' 
by  the  libel,  and  barred  only  by  the  defendant's  plea  or  by  collateral 
matter:  as  where  instituted  *for  tithe  of  wood,  which  is  timber.  (JVater-  [  *  12  ] 
house  V.  Bavd,  T.  1635,  Cro.  Jac.  135.)  So  an  action  will  lie  if  one 
who  has  a  cause  of  action  to  a  small  sum,  or  has  no  cause  of  action  at 
afl,  maliciously  sue  the  plaintiff,  with  intent  to  imprison  him  for  want  of 
bail^  (c)  or  do  Iktm  some  special  prejudice ;  but  then  it  is  not  enough  to 
declare  generaflly,  but  he  must  shew  the  special  grievance ;  he  must  set  out, 
that  hemg  indebted  to  the  defendant  in  so  much,  he  sued  out  such  a 
writ  for  so  much  more,  on  purpbse  to  hold  him  to  bail.  (Skinner  v.  Gun^ 
ton,  £.  21  Car.  2.  1  Saund.  229.  1  Vent.  12.  S.  C.  nom.  Skinner  v. 
Gttnter.)  And  if  die  writ  be  not  returned,  he  must  have  a  rule  on  the 
dierilF  to  return  it,  that  he  may  have  it  to  give  in  evidence.  (Robins  r. 
Robins,SMi.  15.)  But  if  a  stranger  procure  another  to  sue  me  causelessly, 
I  may  bave  an  action  against  him  gienerally. — Saville  v.  Roberts,  sup.  (d) 

— i»^"-^"^"^"— ^"^^i^^-^^-"^— ^^^^"i^^^^B*™^— M.^.— ^M— iBi«»»WI««l«»MiBB™.^i»i^«™M^i— ^■■■^■■■iM^^ii^»M«i»«W.«i»i»»^—^»«^W^l«^l» 

faj  Id  this  case  Lorrf  Hott  said  Hocking  v.  Matthews,   I  Vent.   85. 

tihcrc  were  three  sorts  of  actions,  any  1  Lev.  292.  S.  C.  nom.  Uoskins  v. 

of  which  wobld  be  sufficient  ground  Matthews. 

to  support  this  action.     1st,  The  da-  (c)   \\A^  Skinner  x,  G union,   1 

ihage  to  a  man's  fame,  as  if  the  mat-  Saund.  228.     Also  Daic  v.  Swaine^ 

ter  whereof  he  is  accused  be  scan-  1  Sid.  424,  in  which  case  plain tif)  was 

dalous;  2d,  where  a  man  has  been  held  to  bail  for;ff 5000,  when  the  debt 

put  in  danger  to  lose  his  life,  or  limb,  was  hut  ^40.  But  this  action  lies  not 

or  liberty;  3d.  damage  to  a  man's  for  an  arrest  without  cause,  unless 

property,  as  where  he  is  obliged  to  plaintiff  be  held  to  excessive  bail. 

expend  money  in  necessary  charges  lieal  w,  Spencer^  12  Mod.  257.    Nor 

to  acquit  himself  of  the  crime  of  for  a  detainer  in  prison  after  the  debt 

which  he  is  accused.    Per  Holt,  C.  J«  is  paid,  where  defendant  neglected  to 

in  SaMe  v.  Ruperts,  1  Raym.  S7^»  send  a  discharge,  for  that  was  a  mere 

fb)  So  if  a  man  sue  in  any  court  nonfeasance.  Schiebil  v.  Fairbain,   1 

that  has  no  cognizance  of  the  mat-  Bos.  and  Pull.  388 ;  and  malice  roust 

ter.     Goslin  v.  WUcoek,  2  Wils.  302.  appear  to  maintain  this  action.  Gt6- 

So  for  maliciously  suing  a  man  in  <oa  v.  C^a^cr^,  2  Bos. and  Pull.  129. 

the  Ecclesiastical  court,  and  causing  (d)   Wde  Thurston  v.  Ummons^ 

him  to  be  taken  on  an  excom.  cap.  Mar.  27.  S.  P. 
without    notice,     this    action    lies. 

c  2                                        Waterer 
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Waterer  brought  an  action  on  the  case  against  Freeman  for  aaing  a 
Second  ^fieri  facias,  and  having  his  goods  taken  in  execution  thereupon, 
after  goeds  taken  upon  a  former  fori  facias.  The  defendant  having 
been  found  guilty,  moved  in  arrest  of  judgmenty  because  it  was  a  legal 
suit.  Hobartf  C.  J.  delivered  the  opinion  of  the  court  for  the  plaintiff, 
but  said,  if  the  defendant  had  not  known  of  the  cattle  first  taken,  he  had 
not  been  liable  to  the  action ;  but  now  to  the  main  point  (says  Lord 
Hobart),  We  hold,  that  if  a  man  bring  an  action  upon  a  false  surmise  in 
a  proper  court,  he  cannot  bring  an  action  against  him  and  charge  him 
with  it  as  a  fault  directly,  as  if  the  suit  itself  was  a  wropgful  act ;  and 
cited  43  E.  3.  33.  The  plaintiff  brought  an  action  of  false  imprison* 
ment,  the  defendant  pleaded  that  he  caused  him  to  be  imprisoned  upon 
a  statute ;  the  plaintiff  replied,  there  was  a  day  given  upon  defeasance  to 
pay,  and  tliat  he  paid  before  the  day ;  and  yet  it  was  ruled  against  the 
plaintiff,  because  he  was  imprisoned  by  due  course  of  law.  {Waterer  y. 
Freeman,  M,  \5  Jac.  1.  Hob.  206.  266.) — But  on  the  contrary,  if  you 
pharge  me  with  a  crime  in  a  court  no  way  capable  of  the  cause,  I  shall  have 
an  action  for  it.  {Buckl^  v.  Wood,  M.  33  &  34  Eliz.  4  Co.  14.)  So 
if  a  man  sue  me  in  the  spiritual  court  for  a  mere  temporal  causew— 
Now- to  the  principal  case;  if  a  man  sue  me  in  a  proper  court,  yet 
if  his  suit  be  utterly  without  ground  of  truth,  and  that  certainly  known 
to  himself,  I  may  have  case  against  him  for  the  undue  vexation  and 
damage  that  he  putteth  me  unto  by  his  ill  practice.  But  two  cautions 
are  to  be  observed  to  maintain  actions  in  these  cases,  1.  The  new  action 
must  not  be  brought  before  the  first  be  determined;  because  till  then-  it 
cannot  appear  that  the  first  was  unjust.  {Farrel  v.  Nun,  B.  R.  T.  5  G.  3. 
3.  P.  Lewis  V.  Farrell,  1  Str.  114.  S.  P.)^^;  2.  That  there  must  be 
[  '*i3  ]  not  only  a  thing  done  amiss,  but  also  a  damage,  either  *  already  fallen 
upon  the  party  or  else  inevitable ;  and  therefore  if  a  man  forge  i^  bond 
in  my  name,  I  can  have  no  action  till  I  am  sued  upon  it. 

Case  for  that  the  defendant  madUnatis  to  deprive  him  of  his  liberty,' 
absque  aliqua  probabili  causa  prosecutus  fuit  quoddam  breve  de  privi" 


(a)  Vide  Parker  v.  Langley,  10  the  suit  should  be  heard  and  deter* 

Mod.  209.  FuA^v.^mfoip,  iDougl.  mined    before   this    action  can  be 

205.  215.    Morgan  v.  HugheSy  2  T.  brought,  for  sometimes  it  is  brought 

K.225.  The  want  of  this  averment,  for  vexation  only,  and  without  any: 

however,  wHi  be  cured  by  a  verdict,  ground, and  a  nonsuit  follows.  Never- 

Skinner  y.  Gunton,  1  Saund.  228,  be-  theless  the  party  ii\jured  shall  have 

cause  it  will  be  presumed  that  it  has  this  action.     Esp,  N.  P.  Dig.  527* 

been  proved  at  the  trial.  P^rDfnuoii,  Vide  etiam  Co.  Lit.  16I  (a),  n.  4, 

J.  in  Ponton  v.  Marshall^  28  Geo.  2.  for  the  circumstances  under  which 

MS.  Ca.  this  action  will  lie. 


But  it  is  not  always  necessary  that 


1^0 
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kgh  out  of  die  court  of  C.  B.  and  after  be  bad  put  in  an  appearance, 
that  the  defendant  knowing  be  bad  no  probable  caufte  suffered  bimself  to 
be  nonsuited.  After  verdict  on  not  guilty,  it  was  moved  in  arrest  of  judg- 
oieaty  that  tbe  action  would  not  lie.  North,  C.  J.  said  the  contrary  is 
adjudged  in  Waterer  v.  Freeman^  Hob.  £66,  and  that  upon  good  reason, 
and  it  is  in  the  discretion  of  tbe  judge  to  direct  the  jury,  if  there  be 
manifest  proof  that  there  is  no  cause  of  action ;  and  Ellis  said,  that  tbe 
cause  was  tried  before  him,  and  that  it  was  apparent  the  suit  was  merely 
vexatious. — Martin  v.  Lincoln,  M.  27  Car.  2.  (a) 

If  a  iban  be  falsely  and  maliciously  indicted  of  any  crime,  that  may 
prejudice  bis  feme  and  reputation,  be  may  bring  his  action.  So  if  he  be 
iadicted  of  a  crime  that  subjects  him  to  peril  of  life  or  liberty.  So 
thougb'it  touch  neither  his  fame  nor  liberty ;  for  it  is  injurious  to  bis  pro- 
perty by  putting  him  to  a  needless  expence.  (SavUle  v.  Roberts,  sup.) 
And  the  action  may  be  brought  as  well  against  one  who  procures  others 
to  indict,  as  against  the  prosecutor. — Jlnon.  23  Car.  1.  Sty.  10. 

Where  a  man  is  falsely  and  maliciously  indicted  of  a  crime  which  hurts 
his  fame,  and  which  is  a  scandal  to  him,  though  tbe  indictment  be  in- 
BofEcient,  or  an  ignoramus  found ;  yet  an  action  lies  for  the  slander,  be^ 
cause  tbe  mischief  of  that  is  effected.  (SavUle  v.  Roberts,  sup.  Chamr 
hers  V.Robinson,  Str.  691  •)(b)  So  if  it  endangered  his  liberty,  and 
he  were  actually  imprisoned;  though  it  has  been  said  to  be  otherwise, 
where  it  only  concerns  bis  property ;  for  be  cannot  suffer  in  that  in  either 
^fdiose cases.  {Paynev.  Porter,T.  16  Jac.  1.  Cro.  Jac.  490.)  But  this 
diversity  between  a  malicious  prosecution  upon  a  good  indictment,  and  a 
bad  one  has  been  denied,  (Jones  v.  Gwin,  H.  12  Ann.  Salk.  15. 10  Mod. 
£14.);  and  it  is  now  holden  that  an  action  will  lie  as  well  for  .damage 
byeipence,  as  by  scandal  or  imprisonment,  though  the  indictment  be 
insuflSdent;  and  therefore  it  may  be  brought  by  a  husband  for  the  ex- 
pence  of  defending  bis  wife. — Smith  v.Hixon,  £.  1734.  Stra.  977* 
Uickson  v.  Robinson,  H.  12  Gfso.  1. 

The  plaintiff  must  produce  and  prove  a  copy  of  the  acquittal  on  re? 
cord,  and  tbe  substance  of  the  evidence  given  on  the  indictment  is  ma* 


(aj  In  Belk  v.  Broadbent,  3  T.  R,  (bj  On  the  authority  of  Chambers 

185y  Lord  Kcfiyon  held,   ^hat  if  ^  y,  Robinson,  \  Sir  a.  691'     A  bad  in* 

party  be  arrested  without  any  cause  dictment  was  heJd  to  serve  all  thQ 

of  action,  he  has  bis  remedy  bv  ac-  purposes  of  malice,  by  puttiqg  the 

tion  on  the  case  for  maliciously  nold-  party  to  expence,  and  exposing  lam, 

ing  to  bail.     And  iq  a  justiiication  but   that  it  served  no   purpose  of 

hy  officers  on  an  action  iov  false  im-  justice  in  bringing  the  par(yto  pu<« 

prisonmcntf  that  a  writ  Wa9  sued  out,  nishment,  if  he  were  guilty.    Wiclcs 

and  affidavit  made  to  hold  to  bail,  v,  Fentham,  4  T.  flcp.  247. 
the  cause  of  action  need  not  be  stated, 
tor  is  ii  traversable. 

terial| 
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teria],  and  the  charges  of  the  acquittal,  and  the  circuin9t^Dces  which 
ahew  the  prosecution  was  malicious  and  without  probable  cause ;  he  may 
likewise  give  in  evidence  the  circumstances  of  the  defendant,  in  order  to 
increase  the  damages.— C/ayfo»  v.  Nelson,  £.  1712.  Parker,  C.J. 
Midd.  (a) 
(  1^  J  In  an  action  for  malicously  holding  to  bail,  the  court  held,  Ist,  that 
it  was  not  necessary  to  prove  that  there  was  any  affidavit  to  hold  to  bail, 
for  the  indorsement  on  the  writ  is  sufficient:  2dly,  that  if  the  declaratioa 
had  averred  that  such  an  affidavit  had  been  made,  an  office  copy  of  i| 
y^ould  have  been  sufficient.  But  if  it  were  stated  to  have  been  made  by 
the  defendant  himself,  perhaps  the  original  affidavit  must  be  produced 
and  proved. — Croke  y.Dowling,  East.  2£  G.  3. 

If  the  action  be  brought  against  several,  and  one  only  be  found  guilty^ 
it  is  sufficient ;  for  there  is  a  great  difference  between  this  action  on  the 
case  in  nature  of  a  conspiracy,  and  a  writ  of  conspiracy  at  commoii 
law ;  for  in  this  case  the  damage  sustained  is  the  ground  of  the  action. 
Saville  V.  Roberts,  Carth.  416.  (b) 

He  that  gets  off  upon  a  non  pros  does  not  get  off  at  all  ou  the  merita 
of  the  cause ;  and  to  maintain  a  coqspiracy,  it  is  necessary  to  lay  an4 
prove  an  acquittal ;  and  therefore  a  notte  prosequi  will  not  maintain  the 
declaration,  (c)  but  if  he  plead  not  guilty,  and  the  attorney-gener^  con- 
fess it,  that  will  do.—Goddard  v.  Smith,  M.  S  Ann.  Salt  81.  6  Mod. 
£61. 

The  defendant's  name  upon  the  back  of  the  bill  is  a  sufficient  evi- 
dence,  and  the  best  of  the  defendant's  being  sworn  to  the  bill :  but  it 
may  be  proved  that  he  was  a  witness  without  having  the  bill ;  but  a  per- 
son's name  being  indorsed  on  the  indictment,  is  no  evidence  of  his  b^ng 


-r^^ 


(a)  In  an  action  against  a  justice 
fqr  malicious  commitment^  where  no 
charge  of  felony  was  made,  the  de- 
claration stated  that  the  plaintiff  had 
been  discharged;  this  was  held  not 
sufficient  to  prove  the  want  of  probable 
f:ause,  such  as  the  throwing  out  of  the 
bill  by  the  grand  jury,  or  acquitted^ 
(a  word  of  different  meaning.)  In  an 
action  for  maliciously  holding  to 
bail,  plaintiff  must  shew  tha(  the 
suit  is  at  an  end.  Per  Bidler^  J.  in 
Morgan  v.  Hughes^  2  T.  R.  232. 

(b)  And  there  is  also  this  djstinc- 
fion>  that  if  in  an  action  of  con* 
spiracy  against  two,  one  is  acquitted, 
judgment  shall  not  go  against  the 


other ;  but  in  an  action  in  nature  of 
a  conspiracy,  one  only  may  be  found 
guilty.  Subky  \.  Mott,  1  Wils.  210. 
pollard  V.  Evans,  2  Show.  50.  And  ai| 
action  of  conspiracy  must  be  against 
several,  but  in  nature  of  a  conspiracy 
it  may  be  against  one  only.  Mills  v. 
Mills,  Cro.  Car.  239.  Marsh  v.  Vac- 
chan,  Cro.  Eliz.  701.  But  Mr.  5^/- 
wyn  (N.  P.  Ab.  935)  says,  the  reme- 
dy'for  a  conspiracy  is  now  obsolete, 
and  indeed,  when  in  use,  its  limits 
were  very  confined,  for  it  was  framed 
according  to  the  precise  terms  of  the 
^rit  in  tlie  register. 

fcj  But  it  is  evidence  of  a  mali- 
cipus  prosecution.  2  Vin.  Abr.  256. 

a  pro- 
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a  prosecutor. — Girlington  v.  Pitfield,  M.  «S  Car.  2.  1  Vent.  47.  12  Vin. 
Abr.  234.  (a) 

But  though  an  action  do  lie  for  a  malicious  prosecution,  jet  it  is  not 
to  be  favoured ;  and  therefore  if  the  indictment  be  found  by  the  grand 
jury,  the  defendant  shall  not  be  obliged  to  shew  a  probable  cause :  but 
it  shall  lie  upon  the  plaintiff  to  prove  express  malice. — Savilk  v.  Kt^ 
bnts^  sup.  (b) 

The  action  ought  not  to  be  maintained  without  rank  and  express  ma« 
lice  and  iniquity.  (Per  Holt,  C.J.  in  SavUle  v.  Roberts,  12  Mod.  208.) 
The  grounds  of  it  are,  on  the  plaintiff's  side,  innocence;  on  the  de- 
fendant's, malice. — Per  Parker,   C.  J.    iu  Jones  v.  Gtcyn,  10  Mod. 

HowevcTi  as  it  may  come  to  be  left  to  a  jury,  it  is  adviseable  for  th« 
defendant  to  give  proof  of  a  probable  caus^,  if  he  be  capable  of  doing' 
it ;  and  for  this  purpose  proof  of  the  evidence  given  by  the  defendant  on 
the  indictment  is  good.  {Cobb  v.  Car^  Midd.  Mich.  1746.)  And  where. 
the  facts  lie  in  tlie  knowledge  of  the  defendant  himself,  he  must  shew  a 


(a)  In  an  action  for  malicious 
prosecution  by  indicting  the  plainiiif 
at  the  quarter  sessions,  the  defendant 
produced  the  original  indictment, 
which  was  admitted,  but  it  being 
objected,  that  though  this  was  ad- 
mlMible  evidence  to  prove  the  de- 
fendant by  the  prosecutor,  by  shew- 
ing bis  name  on  the  back  of  ihc  bill, 
yet  it  is  no  evidence  as  to  the  caption, 
which  is  a  material  averment  in  the 
declaration,  viz.  that  the  quarter 
sessions  were  held  at  such  a  time  and 
place,  and  before  such  justices.  fVil' 
moif  J.  was  clearly  of  opinion  that 
this  could  not  be  supported  by  parol 
evidence  of  tlic  minutes  of  the  ses- 
lious,  but  that  for  this  purpose  a  re- 
cord should  have  been  made  up,  and 
an  original  or  a  copy  produced,  so 
the  plaintifTwas  nonsuited.  Edwards 
V.  Williams,  Monmouth  Lent  Assizes, 
17C().  lisp.  N.  P.  535. 

(b)  Defendant  in  this  case  had  in- 
dicted plaiutifif  for  perjury,  but  not 
appearing  lipon  the  trial,  plaintiff 
was  acquitted.  Plaintiff  then  brought 
this  action,  and  gave  in  evidence  an 
examined  copy  of  the  record  of  ac- 
quittal, and  the  non-appearance  u£ 
the  defendant  Ellenborough^  C.  J. 
aiskcd  for  further  proof  of  want  of 


probable  cause,  saying,  that  there 
might  have  been  probable  cause  for 
preferring  the  indictment,  though  a 
persisting  in  it  night  have  been  the 
greatest  injustice,  lie  then  cited 
Savillc  v.  Roberts,  sup.  and  the  plain- 
tiff was  non-suited.  Purcel  v.  M^Ng" 
mara,  1  Camp.  199*  ^^^  the  same 
has  been  frequently  held  as  to  the 
non-proceeding  with  a  prosecution. 
Ibid,  in  notis. 

(c)  An  action  will  npt  lie  for  a 
malicious  prosecution  by  a  superior 
against  an  inferior  officer,  before  a 
naval  court  martial,  for  an  offence 
cognizable  by  it,  if  probable  cause 
appear  on  the  proceedings,  for  ma- 
lice, and  the  want  of  probable  cause, 
arc  both  necessary  to  support  this 
action.  Johnston ey,  Sutton,  iT.  Rep. 
784.  And  in  8.  C.  it  was  held,  that 
want  of  probable  cause  will  imply 
malice,  but  express  malice  doe;i  no^ 
imply  want  of  probable  cause,  and 
both  are  necessary.  'The  jury  find 
the  facts  which  is  evidence  of  pro* 
bable  cause,  and  the  judge  deter- 
mines whether  those  facts  so  found 
amount  to  a  probable  cause.  Vide 
ctiam  Farmer  v.  Darling,  4  Bur. 
J  794. 

probable 


Ha 
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probable  cauMy  though  th^  indictment  be  found  by  the  grand  jury,  or  the 
plaintiflT  shall  recover  without  proving  express  malice. — Parrot  y.Fishwicky 
London,  after  Trinity,  1 77'i.  9  Ba^t,  362  (n)  ropre  fully  stated,  (a) 
.  If  the  plaintiff  do  prove  malice,  yet  if  the  defendant  shew  a  pror 
bable  cause,  he  shall  have  a  verdict,  and  the  judge,  not  the  jury,  is  to 
determine  whetlier  he  had  a  probable  cause ;  and  therefore,  where  the 
plaintiff  having  brought  an  action  against  the  defendant  for  m  malicious 
prosecution  fbr  perjury  obtained  a  verdict,  upon  a  motion  for  a  new  trial 
the  court  set'it  aside  (it  appearing  upon  the  report  of  the  judge,  that 
there  was  a  probable  cause)  not  as  a  verdict  against  evidence,  but  as  a 
verdict  against  law.-rGoWiwg  v,  Crozple,  M.  25  G.  2.  Say.  1*  (b) 

When  the  action  is  for  a  malicious  prosecution  for  felony,  the  first  part 
of  the  defendant's  defence  must  be  to  prove  a  felony  committed ;  and 
therefore  if  nobody  were  by  at  the  time  of  the  supposed  felony  but  the 
defendant  or  his  wife,  their  oath  at  the  trial  of  the  indictment  may  be 
given  in  evidence  to  prove  the  felQny.-*-JbAiffOo  &  Vj^  v.  Browningf^ 
H.  12  Ann.  6  Mod.  2}6.  (c}  ■ 

In 


fa  J  So  where  a  person  is  acquit- 
ted by  a  jury,  malice  need  not  be 
proved  at  first  on  the  part  of  plain- 
tiff, but  it  is  incumbent  on  the  de- 
fendant, on  the  other  side,  to  shew 
that  there  was  a  probable  cause,  but 
that  where  the  indictment  is  quashed, 
the  plaintiff  mttst  prove  express  ma- 
lice. Per  Burnet,  J.  in  Hunter  v. 
French,  Willes,  520. 

(bj  Where  the  indictment  was  for 
felony,  defendant  cannot  object  that 
express  malice  is  not  proved,  but 
in  indictments  for  misdemeanors  it 
must.  lAlwall  V.  Smallman,  Schv*. 
933. 

Upon  an  inilictment  for  felony,  the 
jury  paused  for  some  time  before 
they  acquitted  the  prisoner,  who  was 
not  called  upon  to  enter  into  his  de- 
fence. This  was  deemed  evidence  of 
probable  cause.  Smith  v.  Macdonaldf 
5Esp.N.P.C7l 

•  Poftifire  evidence  of  the  want  must 
be  given  in  the  absence  of  probable 
cause,  therefore,  where  the  plaintiff 
had  beeii  indicted  fur  perjury,  it  was 
hot  held  sufficient  to  shew  that  she 
was  acquitted  for  want  of  prosecu- 
tion, that  the  facts  lay  withrn  the 
knowledge  of  the  defendant,  and  that 


the  indictment  contained  many  fri- 
volous assignments  of  perjury,  as 
there  was  one'  substantial  charge, 
Purcel  v.  M'Namara^  1  Camp.  199. 
The  court  therefore  refused  to  set 
aside  the  nonsuit  in  this  case.  But 
where  A.  as  attorney  for  B.  sued  C. 
in  the  Exchequer,  andC.  indicted  A. 
and  B.  for  a  conspiracy,  who,  on  be- 
ing acquitted,  A.  brought  this  ac« 
tion  against  C.  in  which  he  proved 
that  the  suit  was  well  founded,  and 
that  C.  did  not  appear  to  prefer  hit 
indictment.  This  was  held  not  suf- 
ficient to  throw  on  C.  the  burthen  of 
shewing  probable  cause.  Syket  v. 
Dunbar,  1  Camp.  202  (n).  Nor  is 
the  abandonment  of  a  prosecution, 
coupled  with  evidence  of  express  ma* 
lice,  suf]Bcient  to  throw  this  burthen 
on  the  defendant.  Incledon  v.  Berry^ 
X  Canip.  203  (n).  Nor  an  omission 
to  prefer  an  indictment  after  a  charge 
on  oath  for  an  assault.  Wallis  \,jtt' 
pine,  ibid.  204  (n). 

fcj  But  if  the  action  be  brought 
against. the  officer,  he  iiecd  not  shew 
felony  committed,  as  he  is  justified  in 
taking  a  man  into  custody  on  the 
charge  of  another,  who  alone  is  an- 
swcrablc,    Samuel  y.  Pi^'ne^  1  Doug. 

34,5, 
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In  an  action  few  a  malicious  prosecution  against  die  prosecutor  and  the 
jpstice  of  peace  who  committed  the  plaintiff,  the  jury  gave  «£dOO  ^punst 
the  prosecutor,  and  ^20  against  the  justice  ;^aod  King,  Chief  JuHtice, 
ordered  the  verdict  to  be  so  taken.  (Lane  v.-Sdiiitdoe,  H.  4G.1.  Str. 
790  But  in  Lomfield  v.  Bancroft,  T.  5  Geo.  «.  (Str.  giO.)  Lord 
Jimfmond  iu  the  like  action,  where  the  jury  would  have  given  £9QO 
gainst  one,  and  «£l(X)  against  each  of  the  other  three,  said  it  could  not 
be  done,  and  there  was  a  verdict  against  all  for  £1 100.  (a) 


\s 


-345,  (359).  Vide  etiam  Ledwick  v. 
Catdpole^  Cald,  291.  Covpey  v.  Hen- 
i^,2 Esp.  N.  P. C.540.  Alcockv.  Ah- 
dracs^  ib»  in  notu  ;  but  none  of  the  au- 
thorities (says  Dovgl )  come  up  exactly 
to  the  case  of  Samiie!  v.  Payne,  and 
therefore  it  may  be  considered  as  the 
frst  detcrmiuation  ou  this  point, 
though  it  was  agitated  on  a  demurrer 
to  a  special  justification  so  long  ago 
IS  the  reign  oft  Hen.  4.  {Year  Book^  7 
Hen.  4.  pa.  35.)  but  that  case  was 
adjourned. 

(a)  Vide  Wynham  v.  CUre^  Cro. 
£liz.  230.  Wb^re  the  imn^cdiate 
tci  of  imprisonment  proceeds  from 
the  defendant,  the  action  must  be 
trespass,  and  trespass  only,  but  where 
the  act  of  imprisonment  by  oi^e  per- 
SOD  is  in  consequence  of  information 
from  another,  there  an  action  upon 
the  case  is  the  proper  remedy.  Per 
^Mhkunt,  J.  iu  Morgan  v.  Hughes,  2 


T.  R.  231.  Bulkr.  J.  asseuting.— . 
Note.  There  is  no  distinction  between 
a  malicious  commitment  and  a  ma- 
licious pit>secution.  Per  BuUer^J.  in 
S.C. 

From  all  the  foregoing  authorities 
this  conclusion  may  be  drawn,  that 
the  grounds  of  this  action  are  the 
malice  of  the  defendant,  either  fx« 
press  or  impiied,  but  if  express  it 
must  be  proved,  unless  the  tocts  lie 
wfthin  the  knowledge  of  the  defend- 
ant. JVant  of  probable  cause  (of 
which,  Mr.  Selwyn  says,  the  slightest 
evidence  is  sufficient)  and  an  injury 
sustained  by  the  plaintiff,  by  reason 
of  the  malicious  prosecution,  either 
ta  his  person  by  imprisonment^  Am  re* 
putation  by  scandal,  or  in  his  propertjf 
by  the  expeuce,  are  also  essential  to 
maintain  this  action.  Stlw.N.P.Jb^ 
938.  S,  ^. 


CHAPTER  III. 


qr  4SS4ULT.AND   BATTEBT. 

IN  trea&v  of  the  action  of  assault  and  battery,  it  will  be  necessary  t^ 
lee  what  the  law  looks  opoi)  as  such,  (a)    And  Jirst,  an  assault  is  an  at^* 

tempt 


fa)  Assault,  which  is  an  inchoate 
Tioleuce,  differs  irom  battery,  for  to 
create  an  assault  it  is  not  necessary 
Iq  touch  the  person  of  another. 
finch's Law^202.  Genner  v.  Sparkes, 
Salk.79;  for  it  is  the  intent,  the  quo 
ffnimo,  accompanied  with  a  present 
^i^i)ity  to  use  violence^  that  consti? 


tutes  an  assault.  Griffin  v.  Parsons, 
Selw.  N.  P.  Ab.  9A  (n).  And  the  de« 
gree  oC  violence  makes  no  difference 
Fir  Le  Blanc,  J.  in  Leone  v.  firoy, 
3  East,  602. 

For  an  assault  and  battery,a  man 
may  bring  a  civil  action,  and  indict 
defendant  at  the  same  time^  for  they 

are 


15  a  Injuries  affecting  the  Person.         [Book  I. 

tempt  or  ofFer,  bj  force  or  viofence,  to  do  a  corporal  httrl  to  another,  as 
bj  pointing  a  pitchfork  at  him,  when  standing  within  reach ;  presenting  a 
g«D  at  hira  ;  drawing  a  sword,  and  waving  it  in  a  menacing  manner,  &c. 
{Queen  v.  Ingram^  H.  10  Ann.  Salk.  384.)  But  no  words  can  amount  to 
an  assault,  though  perhaps  they  may  in  some  cases  serve  to  explain  a  doubt- 
ful action,  (1  Hawk.  P.  C.  133.);  as  if  a  man  were  to  lay  his  hand  upon 
his  sword,  and  say,  **  if  it  were  not  assise  time,  he  would  not  take  such 
language :"  these  words  would  prevent  the  action  from  being  construed 
to- be  an  assault,  because  they  shew  he  had  no  intent  to  do  him  any  cor- 
poral hurt  at  that  time.  {Tubervillev.  Savage,  M.  1669*  1  Mod.  3.)' 
Secondly,  a  battery,  which  always  includes  an  assault,  is  the  actual  doing 
am  injury,  be  it  ever  so  small,  in  an  angry,  or  revengeful,  or  rude,  or 
insolent  manner ;  as  by  spitting  in  his  face,  or  violently  justling  him  out 
of  the  way.  But  if  two  by  consent  play  at  cudgels,  and  one  hurt  the 
other,  it  is  no  battery,  (Dalt.  cap.  22.  tamen  vide  Boulter  v.  Clerk) ;  so 
if  one  soldier  hurt  another  in  exercise ;  but  if  he  plead  it,  he  must  set 
foctfa  the  circuflAStances,  so  as  to  make  it  appear  to  die  court  that  it 
[  *  16  ]  was  inevitable,  and  *that  he  committed  no  negligence  to  give  occasion 
to  the  hurt:  for  it  is  not  enough  to  say,  that  he  did  it  ca^ualiter  et  per 
infortumum,  cantrd  voluntattm  suam,  for  no  man  shall  be  excused  a 
trespass^  unless  it  maybe  justified  entirely  without  his  default,  {Weaver 
¥•  IVard,  £.  14 Jac.  1.  Hob*  134.);  and  therefore  it  has  been  bolden, 
that  an  action  lay  where  the  plaintiff,  standitig  by  to  see  the  defendant 
uncock  hisguB,  was  accidentally  wounded. — ^T.  10  Geo.  1.  Underwood 
V.  Hewson,  per  Fortescue  md  Raymond^  in  Midd.  Str.  596. 


are  distinct  remedies.  Jones  v.  Chy^ 
I  Bos.  and  Pull.  191. 

And  this  action  lie^  for  a  native 
Minorquin  against  a  governor  of 
Minorca^  for  such  injury  committed 
by  him  in  Minorca ;  and  such  action, 
il'  the  case  require  it,  may  be  laid  at 
ainorcay  vis.  at  Londony  or  it  may  be 
laid  generally  in  any  English  county. 
Mostyn  v.  Fabrigasy  Cow  p.  l6l. 

Bu^  an  assault  cannot  be  laid  to 
have  been  committed  at  divers  days 
and  times,  for  the  assault  is  one  en** 
tirs  individual  act.  Miihell  v.  Nude, 
Cowp.  8128.  The  authority  of  this 
case,  however,-  was  doubted  by  the 
court  of  C.  B.  in  Burgess  v.  Fre^ 
kney  2  Bos*  audi  PulU  4£5;  bat  its 


authority  was  restored  by  English  w. 
Purser,  6  East,  395,  in  which  Lord 
EUenborough  distinguished  between 
the  words  made  an  assauUy  in  Mkhell 
V.  Nealcy  and  assaulted^  in  Burgess 
y.'FreelovCy  on  the  ground  that  the 
latter  might  mean  different  assaults 
on  difierent  days;  But  the  same  dis- 
tinction does  not  appear  to  have  beetk 
taken  in  Burgess  v.  FreelovCj  which 
was  decided  merely  on  the  difference 
between  laying  an  assault  diiersis 
dkhua  et  vieilmsi  and  With  a  continu" 
ando^  But  (unless  otherwise  directed 
by  statute)  the  venue  may  be  laid  in 
any  county.  Corhett  v«  hames^  Cro. 
Car.  444. 


Add 


Chap.  III.]  assault  and  battery.  Iff 

And  much  xuore^  if  a  man  wantonly  do  an  act  by  wkich  another  man 
is  hurt ;  as  by  pushing  a  drunken  man,  he  will  be  answerable  in  an  ac- 
tion of  assault  and  battery,  but  if  he  intend  doiog  a  right  act,  as  to  assist 
siich  drunken  man,  or  prevent  him  from  going  along  the  street  without 
help,  and  in  so  doing,  an  hurt  do  ensue,  be  will  not  be  answerable.— 
Short  T.  Lavejoy,  coram  Lee,  C.  J.  Guildhall,  1752.  (a) 

Where,  by  a  sudden  fright,  a  horse  runs  away  with  his  rider,  and 
runs  against  a  man,  it  is  no  battery,  and  may  be  given  in  evidence  oo 
the  general  issue ;  but  if  it  were  occasioned  by  any  one  whipping  tbs 
horse,  such  person  would  certainly  be  liable  in  an  action  upon  the  case; 
and,  qtuere,  ia  the  other  case,  if  the  plaintiff  were  to  prove  that  thff 
Lone  had  been  used  to  run  away  with  his  rider,  for  in  such  case  the  rider 
is  not  free  from  blame. — Gibbons  v.  Pepper,  £.  1696.  4  Mod.  405« 
-2  Salk.  637. 

The  plaintiff  cannot  give  in  evidence  a  conviction  at  the  suit  of  tho 
kitig  for  the  same  battery ;  for  it  is  a  general  rule,  that  no  record  of  con* 
viction  or  verdict  shall  be  given  in  evidence,  but  such  whereof  the  bene^ 
fit  maybe  mutual,  viz.  such  whereof  the  defendant,  as  well  as  plaintiff^ 
might  have  made  use,  and  given  in  evidence  in  caae  it  had  made  for  him.-if 
fier  V.  Warden  of  Fieet,  M.  11  W.3.  12  Mod,  339,  at  bar. 

In  an  action  of  assault  and  battery,  Mr.  Serjeant  Hayward  woiiI4 
have  proved  that  the  plaintiff  and  the  defendant  fought  by  consent,  and 
insisted  that  this  was  evidence  on  the  general  i$suf  in  bar  pf  the  action^ 
for  volenti  npn^  fit  ityuria.  {BouUer  v.  Clark,  at  Abingdon,  1 747j  anle^ 
Dalt.  22.)  But  Parker,  Chief  Baron^  deni^  it,  and  said^  the  fi^^ting 
being  unlawful,  the  consent  of  the  plaintiff  to  fight  (if  proved)  would  be 
no  baf  to  his  action,  apd  that  h(9  was  entitled  to  a  verdict  for  the  injury 
done  him ;  and  cited  fVini^h,  49.  2  Lev,  1 74.  and  fVebb  v.  Bishop,  at 
GbHcester  I^ent  Assizes,  179I9  before  Lord  Chief  Baron  MeynQlds, 
where,  in  an  action  for  five  guineas  on  a  boxing  match,  the  judge  held  it  an 
ill^al  .consideration,  apd  the  plaintiff  was  nonsuijted.  Videetiao>  Matthem 
V.  Olleriofi,  M*  1694.  Comb.  218,  where  it  was  said,  that  if  a  man  license 
aoptber  tp  beat  bimj^  *such  licoice  is  void,  bpcai^e  it  is  against  the  peace ;  f  *  17  ] 
and  thereupon  tbi^  plaintiff  had  a  verdict,  and  305.  damages,  (b) 


t  '^ 


(a)  So  where  defendant  threw  a  act  of  tb«  defendant.  Scott  v.  Shep' 

lighted  squib  into  a  market- place,  herd^  3  VVils.  403.  3  Dla.  392. 
which  being  tossed  aboot,  at  last  hit  Cl>J  If  the  defendant  declares  for 

the  plaintiC  and  put  out  his  eye.    It  an  assault  and   battery,  he  may  re* 

was  held  that  this  action  well  lay,  for  cover  for  the  assault  only,  1  Hawk, 

to  constitute  an  assault,  the  injury  P.  C.  130;  but  the  declaration  cannot 

Ated  not  proceed,  frpoi  the  immccijs^^  be  for  (be  assault  singly. 

Thera 


"^7  *       Injuries  affecting  the  Person.        [Book  I. 

There  are  three  sorts  of  defence  to  this  action. 
1*  Inficiation. 

2.  Matter  of  excuse. 

3.  Justification. 

Inficiation  is  the  denying  of  the  fact,  and  that  can  only  be  by  pleading 
the  general  issue,  viz.  not  guilty.  On  which  plea  in  general  matter  of 
justification  cannot  be  given  in  evidence  in  mitigation  of  damages.  But 
where  an  action  was  brought  against  the  captain  of  a  ship,  who  pleaded 
not  guilty,  the  defendant  cross  examined  the  plaintiff's  witness  as  to  ex* 
pressions  used  by  the  plaintiff,  which  would  have  justified  the  imprison- 
ment, they  tending  to  raise  mutiny  and  disobedience ;  and  though  it  was 
objected  to  by  the  plaintiff,  the  evidence  of  what  was  said  by  him  at  the 
time  of  the  imprisonment  was  received  in  mitigation  of  damages.  For 
every  thing  which  passed  at  that  time  b  part  of  the  transaction  on  which 
Ae  plaintiff's  action  is  founded :  and  he  could  not  be  surprised  by  his 
evidence.— -Bt/igAam  v.  Gamatdt,  Sittings  in  London  on  5th  April,  1788. 
cor.  Butter,  J. 

Matter  of  excuse  is  an  admission  of  the  fact ;  bot  saying  it  was  done 
accidentally,  and  without  any  default  in  the  defendant ;  and  that  (as  I 
have  already  said)  may  be  either  pleaded  or  given  in  evidence  on  the 
general  issue. 

Justification  is  an  insisting  upon  something  that  made  it  lawful  for 
bim  to  do  the  fact  laid  to  his  chai^ge ;  it  is  therefore  to  be  seen  what  is 
suflScientmatterof  justification.  (Francis  V.  Ley,  E.  l6l5.Cro.Jac.d67*) 
The  most  general  matter  of  justification  is,  that  the  plaintiff  made  the 
first  assault,  and  if  issue  be  joined  thereupon,  the  defendant  may  prove 
an  assault  on  any  day  before  the  action  brought ;  and  the  plaintiff  cannot 
give  in  evidence  a  battery  at  another  day,  or  at  anotiier  time  in  the  same 
day,  without  a  novel  assignment,  which  must  state  the  battery  to  be  on 
the  same  day  mentioned  in  the  declaration,  else  it  will  be  a  departure  ;faj 
though  ovt  such  novel  assignment  he  may  giv^  in  evidence  a  batteiy  at  any 
other  day,  the  same  9s  he  might  if  the  defendant  had  pleaded  not  guilty  to 
the  declaration,  {Tyler  v.  Wall,  M.  1632.  Cro.  Oar.  229.) ;  but  as  the 
common  way  is  for  the  plaintiff  to  have  two  or  three  counts  in  his  decia-* 
ration,  so  that  the  defendant  is  under  a  necessity  of  pleading  the -general 
issue  to  some  of  them  (for  if  he  justify  two  he  admits  two,  and  consequently, 


'    (a)  On  an  indictment  the  party  oply  one  count,  and  defendant  plead- 

may  plead  not  guilty,  and  give  the  ed  not  guilty,  only  one  assault  can 

special  matter  in  evidence,  but  in  an  be  proved,  and  if  plaintiff  has  proved 

action  he  must  plead  it  specially,  one,  he  cannot  afterwards  waive  that 

Regina  v.  Cote^worth,  6  Mod.  172.  and  prove  another.  Stantey.Prkkittf 

,    y^here  the  declaration  contained  1  Camp.  473» 

'  ttwtss 


Chap,  III.]         assault  and  battert.  17  h 

unless  he  can  prove  two  justifications,  must  have  a  verdict  against  him)  he 
maj  prove  another  battery  without  being  put  to  make  a  novel  assign- 
ment.— Thornton  v.  Lister,  M.  1639.  lb.  514, 515.  (a) 

The  memorandum  was  generally  of  Michaelmas  term ;  and  the  fact  on 
son  assault  was  proved  on  a  day  within  the  term,  and  on  a  case  made,  the 
court  held  it  well  enough ;  for  the  plaintiff  need  have  given  no  evidence 
on  this  plea,  uukss  to  aj^avate  damages,  and  the  court  will  not  nonsuit 
him,  because  *  it  is  amendable  by  anew  bill.  And  if  this  had  come  out  [  *  It  ] 
on  the  defendant's  evidence,  who  had  otherwise  proved  his  plea,  he 
ought  to  have  a  verdict,  unless  the  plaintiff  prove  another  battery  previ- 
ous, which  in  such  case  ought  to  be  deemed  the  foundation  of  the  ac- 
tion.—Guy  V.  Kitchener,  T.  21  Geo.  2.  2  Stra.  12,71.  (b) 

If  the  defendant  prove  that  the  plaintiff  first  lifted  up  his  staff,  and 
offered  to  strike  him,  it  is  a  sufiicient  assault  to  justify  his  striking  th« 
plaintiff,  and  he  need  not  stay  till  the  plaintiff  has  actually  struck  him. 

However,  every  assault  will  not  justify  every  battery ;  but  it  is  matter 
of  evidence  whether  the  assault  were  proportionable  to  the  battery,  and 
therefore,  though  the  plaintiff  set  out  a  maihem  in  his  declaration,  yet 
die  plea  of  son  assault  demesne  is  the  same ;  and  he  need  not  plead  that 
the  plaintiff  maihemasset  et.vulnerasset  the  defendant,  nisi,  &c.  (Cock' 
croft  V.  Smith,  Salk.  642.  Dance  v,  Lucy,  1  Sid.  246.)  b^t  that  must 
appear  in  evidence;  that  is,  it  must  appear  that  the  assault  was  in  some 
degree  proportionable  to  the  maihem;  and  therefore  in  Cockcroft  v. 
Smith,  (H.  8  &  9  W.  3. 1  Raym.  177  (margine.)  2  Salk. 642), Holt,  C.J. 
directed  the  jury  to  give  a  verdict  for  the  defendant,  the  first  assault  bemg 
by  tilting  the  form  on  which  the  defendant  sat,  whereby  be  fell ;  the  maim 
was,  that  the  defendant  bit  off  the  plaintiff's  finger. 


(a)  If  there  be  two  assaults  on  the 
same  day,  one  on  the  plaintiiTs  own 
assault  and  the  other  not,  if  the  de- 
fendant justify  one  de  son  assault  de- 
mesne^  plaintiff  may  make  a  new  as- 
signment of  the  other  battery.  Elwis 
V.  Lombe,  6  Mod.  120. 

But  if  there  were  two  assaults,  one 
of  which  defendant  can  justify  and 
the  other  not,  plaintiff  must  newly 
assipi  the  assault  for  which  the  ac- 
tion was  brought,  or  defendant  will 
have  a  verdict  on  his  justification. 
WaUly  V.  Oakteii,  Selw.  N.  P.  Ah. 
32. 

fb)  Note,  It  is  said  that  an  action 
does  not  lie  before  a  cause  of  action 
accrued;  but  if  the  cause  of  actioit 


accrued  before  the  bill  was  filed,  it 
is  good,  though  the  writ  issued  be- 
fore. In  an  action  of  trespass,  the 
latitat  was  sued  out  27th  August, 
1775,  and  the  trespass  proved  the 
25th  September  following.  Held, 
that  the  bill  was  the  commencement 
of  the  suit,  and  that  the  latitat  was  to 
be  considered  but  as  a  process. 
Foster  v.  Bonner,  Cowp,  454. 

By  a  fiction  of  law,  the  memoran* 
dum  relates  to  the  first  day  of  term, 
and  the  latitat  is  the  commencement 
of  the  action,  but  where  the  true 
time  of  suing  it  out  is  material,  it 
may  be  shewn  notwithstanding  the 
teste.   Hart  v.  Weston,  5  ^ur.  2586.. 


If 


it  Injuries  aff'ecting  the  Person.         [Book  I. 

If  the  defendant  plead  son  assault^  and  the  plaintiff  can  justifj  it^  he 
must  plead  it^  for  he  cannot  give  it  evidence  npon  the  general  replicatioir 
de  injuria  sua  [propria^King  &  Ux'  v.  Pkippard,  T.  5  W  &  M.  Carth- 
£80.  (a) 

There  are  many  other  matters  which  may  be  plisaded  in  justification : 
As  if  an  oflScer  having  a  warrant  against  one  who  will  not  suffer  himself 
to  be  arrested,  beat  or  wound  him  in  the  Attempt  to  take  bim ;  so  if  a 
paretit  in  a  reasonable  manner  chastise  his  child,  or  a  master  his  servant; 
or  a  schoolmaster  bis  scholar,  or  a  gaoler  his  prisoner,  (1  Hawk.  P.  C. 
130.);  or  if  I  beat  one  who  wrongfully  endeavours  with  violence  to  dis- 
possess me  of  my  llmdd  or  goods,  (b)  or  who  assaults  my  wife,  parent, 
child,  or  master :  (c)  but  though  ail  these  matters  may  be  pleaded  ifi' 
justification,  yet  they  must  be  pleaded  differently ;  as  for  example :  ia 
Assault  and  battery  against  husband  and  wife  foi*  a  battery  by  die  wife/' 
the  defendanta  may  jrfead  Chat  the  plaintiff  was  going  to  wound  her  hus- 
band, and  that  Abe  insulium  fecii  to  defend  him,  and  to  prevent  the 
plaintiff  from  beating  him:  in  the  same  manner  a  servant  may  justify 
an  aMault  iu  defence  of  his  master ;  (d)  but  not  &  eon\  because  the 
Aaaater  may  have  ait  action  per  quod  serciHtim  amisiiy  (e)  but  the  ser- 
[  *  19  ]  vanC  can  have  no  action  *for  an  assauh  on  his  master.  {Leward  t» 
Baaeley,  1695,  1  Ld.  Raym.  62.)  A  man  camrot  justify  a  battery 
m  defence  of  his  possession ;  but  he  ought  to  say,  moRiter  manus  im^ 


.  faj  Son  assault  dent'esncy  however, 
will  not  justify  an  assault  in  a 
church-yard,  for  the  law  will  not  al- 
low of  violence  there  even  in  a  raan's 
own  defence.  Francis  v.  Ley,  sup.  pa. 

fb)  After  warning  him  to  desist, 
and  gently  striving  to  rcmdvc  him, 
even  though  he  should  break  down 
and  forcibly  enter  my  close.  Green  v. 
Goddardy  2  Salk.  640,  et  sup. 

(c)  A  wife  may  justify  an  assault 
in  defence  of  her  husband,  and  a 
child  of  his  parent.  2  Roll.  Ab.  546. 
D.  pi.  3.  Leward  v.  Baseley,  Salk: 
407. 

fdj  But  a  ser>'ant  can  only  strike' 
t6* prevent  an  injury,  and  not  to  re- 
venge it.  Barfootw  Reynolds,  2  Stra. 

fej  In  an  action  for  assaulting 
plaintiff's  son  per  quod,  &c.  it  is 
enough  to  shew  that  the  son  lived  in 
father's  family,  and  under  his ' 


protection,  without  proving  actual 
service.  Jones  v.  Brown,  Peake  N.  P. 
233.  1  Esp.  N.P.  C.  217.  So  may 
a  father  maintain  Tr.  per  quod,  SfC^ 
against  the  seducer  of  his  daugh-* 
ter,  by  whom  all  his  household  work 
was  done,  though  she  was  servant  to 
a  neighbour,  and  lived  in  the  neigh- 
bour's house.  Sedlcy  v.  Sutherland, 
3  Esp.  N.  P.  C.  202.  Vide  Fores  v. 
Wilson,  Peake  N.  P.  55.  Edmondson 
V.  Machetl,  2  T.  Rep.  4.  Et  vide  ta- 
men  Gray  v.  Jefferies,  Cro.  Eli«.  55. 
Barham  v.  Dennis,  ib.  770.  Postle-- 
tkwaite  V.  Parksr,  S  Burr.  1078* 
Bennett  v.  Alcott,  2  T.  Rep.  l66. 
Vide  etiam  Weedon  v.  Ttmbrclt,  5  T. 
Rep.  300.  in  which  Lord  Kenyon  said 
that  no  action  can  be  maintained  by 
a  father  for  the  loss  of  his  child'a 
service,  unless  thei^  be  some  evi- 
dence that  she  performed  acts  of  ser* 
vice  for  her  father. 

posiii^^i 


Chap.  III.]        assault  and  BAf  tert. 

fOsuU:(a)  so  aa  oflScer  Q»imot  justify  more  tban  die  ascault  bj  vir- 
tue of  an  arresti  without  shewing  that  the  phintiff  resisted,  or  ende»> 
voured  to  rescue  himself,  unless  it  be  by  way  of  mollker  maHU9  impomUp 
and  in  tliat  manner  be  may  justify  the  beating,  without  shewing  any  re« 
sistance,  or  attempt  to  rescue. — Williams  v.  Jones,  T.  9  Geo.  9.  Str. 
1049.  Ca.  temp.  Hardw.  208.  S.  C.  moPQ  fully «  Titlejf  v.  F^JihaU,  C.  Bw 
T.  31  Geo.  2.  WiUes,  6^9^(6) 

A  batter; 
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(a)  In  assault  and  battery,  repli- 
cation was  that  dofondant,  with  all 
his  power,  endeavoured  to  wound  and 
strike  the  horse  of  plainiiff's  mas- 
ter, (of  which  horse  he  had  the  care) 
and  to  defend  his  said  horse  he  laid 
his  hands  on  defendant.  Objection 
was,  that  plaintiff  ought  to  have  al- 
ledged  in  fact  that  defendant  had 
assaulted  or  beaten  the  horse  before 
be  laid  bis  hands  on  defendant, 
which  was  allowed  by  the  court. 
SktMgletan  v.  Smithy  2  Lutw.  1483. 
cited  in  IVtaocr  v.  Bush,  8  T.  Rep. 
81.  by  Lawrenctf  J.  who  said,  this 
goes  the  length  of  shewing  that  the 
p&rty  cannot  even  plead  moL  man, 
nsp.  in  defence  of  his  property,  un- 
less there  has  been  something  more 
than  a  mere  attempt  to  beat  him. 

Bat  a  plea  of  mol,  f/Mm.  impos.  iu 
order  to  turn  a  man  out  of  the  house, 
is  no  answer  to  a  striking  him  with 
npeated  blows,  and  knocking  him 
down.    Gregory  v.  Hill,  8  T.  Rep. 

So  a  churchwarden  in  office  may 
justify  the  taking  offa  hat,  if  the  party 
refuse  to  take  it  off  when  desired,  or 
laying  hands  mollUer  on  a  person 
disorderly  in  the  church,  and  be  may 
turn  him  out  for  disturbing  the  con- 
gncgaUon.  HavKS* Planner,  I  Saund* 
13. 

(hj  And  in  such  a  justification  the 
haihff  need  not  shew  his  warrant, 
hr  that  must  be  returned  to  the 
sheriff.  Bat^nan  v.  Woodcocky  Cro. 
Jac.  372.  Vide  etiam  Trusooii  v. 
CttrpenUrj  Ld.  Raym.  229. 

In  TitUy  v^  Foxall,  (sup.)  how« 
ever,  as  well  as  upon  a  plea  of  re- 
sistance, or  an  attempt  to  rescue, 
it  is  coix)petent  to  the  plaintiff  to 


reply  an  unjustifiable  or  subsequent 
battery,  as  suggested  by  Kings* 
mill,  J.  in  a  case,  il  Hen.  8.  ^*  Hue 
puis  eel  matter  ds  ses  mains  U  de» 
Jendant  batit  le  plaintiff  "  VideX^iim- 
ford*^  note  on  this  subject  in  his  edi- 
tion of  Willes  Kep.  p.  17»  (n.)  6.  But 
before  the  case  of  Titky  v,  Foxkall,  it 
was  doubted  whether  a  defendant 
could  justify  a  battery,  by  stating 
that  be  gently  laid  his  hand  on  plain- 
tiff in  order  to  arrest  him,  and  did  ar^ 
rest  him,  but  the  doubt  in  that  case 
being  reconciled,  the  mode  of  plead* 
ing  there  adopted  was  held  good.  So 
in  Tottage  v.  Fetty,  Selw.  N.  P.  Ab. 
28,  where,  to  trespass,  assault,  and 
battery,  defendant  pleaded  that  de* 
fondant  entered  his  house  without 
leave,  and  there  disturbed  him, 
whereupon  defendant  requested  plain- 
tiff to  quit  his  house,  which  he  re- 
fusing, defendant  gently  laid  his. 
hands  on  him  to  thrust  him  out.  On 
demurrer,  Williams  v.  Jones,  (sup.) 
was  cited  to  shew  that  .the  plea  was 
bad,  but  Lord  Hardxcicke  said,  ''  it 
was  not  determined  in  that  case  that 
a  battery  could  not  be  justified  by  » 
moL  man,  irnpos,  but  that  it  could  not 
be  justified  by  merely  shewing  aa  ar- 
rest." Vide  Greene  v.  Janes,  1  Saund. 
Sptf,'  et  scq^  where  Mr.  Serjeant  IVil'* 
liams  has  fully  set  forth  the  mode  o£ 
pleading  justilicatioos  of  this  kind* 

If  a  justification  be  heal,  as  if.  a. 
constable  of  a  town  in  another  coun*^ 
ty  arrests  a  man  for  breaking  the' 
peace,  the  constable  may  traverse  the 
county  where  the  declaration  is  laid«» 
I  Inst.  282.  Dot  he  must  not  only  tra- 
verse that,  but  all  other  places,  save< 
the  town  of  which  he  is  constable. 
Psacock  V.  Peacock,  Cro.  £liz.  705. 

So 
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A  battery  cdnnot  be  justified,  on  account  of  breaking  his  elose,  in 
law,  without  a  request  to  depairt ;  but  it  is  otherwise,  if  he  come  into 
my  close  vi  et  amns ;  for  that  is  but  returning  violence  with  violence.--- 
Green  v.  Goddard,  Salk.  64 1 .  f  ft; 

In  assault  and  battery,  the  defendant  pleaded  that  he  was  seised  of  the 
rectory  of  D.  in  fee,  and  that  the  com  was  severed  from  the  nine  parts, 
and  for  that  the  plaintiff  would  have  carri^  away  his  com,  the  defendant 
stood  in-  defence  thereof,  and  kept  the  pfaintiff  from  carrying  it  away  ; 
so  as  the  harm  the  plaintiff  received  was  of  his  own  wrong,  &c.  The 
plaintiff  replied,  de  injuria  sua  propria  absque  tali  causa ;  and  upoa 
demurrer  the  replication  was  holdeu  to  be  good,  because  the  plaintiff 
claimed  nothing  in  the  land  or  corn,  but  only  damages  for  the  battery, 
which  is  collateral  to  the  title,  and  therefore  a  general  replication  was 
good ;  for  in  assault  and  battery,  the  possession  can  only  be  material ; 
but  it  is  otherwise  when  the  right  may  come  in  question. — Taylor  v. 
Markham,  T.  1609.  Cro.  Jac.  224.  Yelv.  157.  S.  C. 

The  defendant  may  even  justify  a  maihem,  if  done  by  him  as  an  of- 
ficer in  the  army  for  disebeying  orders  ;  and  he  may  give  in  evidence  the 
sentence  of  the  council  at  war  upon  a  petition  against  him  by  the  plain* 
tiff :  and  if  by  the  sentence  the  petition  is  dismissed,  it  will  be  conclusive 
evidence  in  favour  of  the  defendant. — Lane  v.  Hegberg,  H.  11  W.  3. 
per  Treby,  C.  J.  Guildhall.  Salk.  MSS. 


So  if  the  declaration  charge  the  de- 
fendant with  assault  and  battery  in 
London,  if  the  defendant  justify  in 
defence  of  his  possession  at  Walt  ham,  * 
he  ought  to  traverse  every  other  place 
but  lyalihamf  Bridgcxcater  v.  Btthe* 
vay,  3  Lev.  113 ;  but  to  traverse  the 
parish,  and  not  the  county,  will  be 
bad  on  demurrer.  Johnson  v.  Bur" 
foitrCrp.  Eliz.  860. 

But  if  a  justification  be  transitory , 
it  should  follow  the  place  laid  in  the 
declaration.  1  Inst.  282.  £t  vide 
BriJgewater  v.  Betheway,  sup.  And 
a  battery  in  a  roan's  own  house  is 
pot  local,  but  it  may  be  justified  in 
every  place,  consequently  such  a 
justification  must  follow  the  place 
laid  in  the  declaration.  Pursd  v. 
Hutchings^  Cro.  Eliz.  842. 

If  a  justification  be  at  the  same 
Hmt  and  pUtce^  it  is  needless  to  aver 


that  it  is  the  same  trespass.  King 
v.  Phippard,  Carth.  281 ;  therefore 
where  defendant  pleads  a  local  justi- 
fication, plaintiff  may  vary  in  his  re* 
plication,  either  in  time  or  place, 
from  the  time  or  place  laid  in  the' 
declaration.  Serle  v.  Darford,  Ld« 
Raym.  120.  Lutw.  1435. 

faj  And  a  man  may  resist  and  op> 
pose  force  by  force  in  defence  of  his 
possession  if  necessary,  and  if  the  re- 
sistance be  excessive,  the  plaintiff 
may  shew  that  in  a  new  assignment. 
Diet,  per  Kenyon,  C.  J.  in  Weaver  v. 
Bush,  ST.K.  SI. 

In  a  justification  in  defence  of  a 
man's  property,  defendant  need  not 
set  forth  his  title,  but  only  his  pos- 
session, for  that  is  only  an  induce- 
ment to  the  substance  of  his  plea. 
SkeviU  Y.  Acttyt  Cro*  Car.  138. 


Wbcoever 
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Whenever  flie  defendant  justi6es  a  battery,  he  must  confess  it,  other- 
wise on  demurrer  the  plaintifF  will  have  judgment. — Gibbon  v.  Pepper, 
E.  7  VV.  S.  Salk.  637. 

Where  there  is  an  express  battery  laid,  it  is  not  enough  to  justify  the 
imprisonment  (though  that  includes  a  battery),  but  he  must  likewise 
justify  the  battery. 

A  former  recovery  in  assault  and  battery  is  a  good  plea,  notwithstand- 
ing subsequent  damages ;  (a)  for  the  consequence  of  the  battery  is  not 
the  ground  of  the  action,  but  the  measure  of  ttie  damages. — Fetter  v. 
Beale,T.  13  W.  3.  Salk.  11. 

So  if  a  battery  be  committed  by  several,  and  a  recovery  be  had  against    [SO  3 
one,  such  recovery  may  be  pleaded  in  bar  to  an  action  for  the  same  bat- 
tery brought  agaiost  another. — Broome  y,  fVooton,  T.  3  Jac.  1.   Yelv, 
63. 

If  the  defendant  justify  the  assault,  and  plead  not  guilty  to  the  battery 
and  wounding,  and  both  pleas  are  found  against  him,  there  shall  be  but 
one  damages  given,  for  the  assault  is  included  in  the  battery.  (Catidish*s 
Ca.  M.  8  Jac.  1.  Cro.  Jac.  251, )(b)  So  if  the  action  be  brought  against 
two,  and  one  plead  not  guilty,  and  the  other  son  assault,  and  both  issues 
are  found  for  the  plaintiff,  there  shall  be  but  one  damages  assessed,  (Sir 
J.  Heydon^s  Ca.  T.  10  Jac.  1.  11  Co.  6,  7) ;  and  it  would  be  the  same 
if  one  of  tlie  defendants  had  pleaded  specially,  and  there  had  been  a 
demurrer,  which  had  been  determined  in  favour  of  the  plaintiff:  for  it  is 
a  maxim  that  where  the  inquest  is  taken  by  the  issues  of  die  parties, 
b}  the  same  inquest  shall  the  damages  be  taxed  for  all.  {Headly  v.  Mild" 
ffiay^  T.  14  Jac.  I.  I  Rol.  R.  395.  CandisKs  Ca.sup.)  If  the  jury  assess 
damages  severally,  viz.  £1000  against -4.  and  £dO  against  ti.  the  plain- 
tiff may  enter  a  Jiolle  prosequi  as  to  /?.  and  take  judgment  against  A, 
only  for  the  <£ 1 000,  for  as  the  plaintiff  might  have  brought  his  action 
jointly  or  severally,  he  may  have  the  same  election  as  to  the  damages  ;  or 
be  may  take  execution  against  both  for  the  greater  damages ;  so  if  one 
of  the  d^ndants  confess  the  action,  a  writ  of  inquiry  shall  be  awarded^ 
but  shall  not  isstie,  because  he  shall  be  contributory  to  the  damage) 
taxed  by  the  inquest  on  the  issue  of  the  parties,  if  they  shall  find  for  the 
pfauotiff;  and  if  they  shall  find  against  the  plaintiff,  then  the  writ  sliall 

fa)  Bui  the  court  may  cncrease  Sviherlandy  3  Esp.  N.  P.C.  202.    So 

damages*  already  given  super  visum  in    trespass  against  two,    the   jury 

tulneris.  Post  21.  should   give  a  joiw^  verdict  for   the 

r^J  In  an  action  against^,  and  B.  amount   they  think    the   most   cul- 

plainiiff  proved  a  trespass  against  A.  pable  ought  to  pay.  Brwan  v.  JUen, 

only,  he  cannot  afterwards  offer  evi-  4  Esp.  N.  P.  C.  158. 
^iencc  of  a  joint  trespass.  Sedlty  v. 

^  issu« 
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issue  forth.  (Rodfiey  v. Strode, M.3  Jac. 2.  Cartb.  ig.  Post.  94.)  Itis  the 
constant  practice  now  to  let  die  writ  issue  so  that  the  same  jury  tries  the 
ssue  and  assesses  the  damages ;  and  in  case  .the  defendant  who  pleaded  k 
acquitted,  yet  the  plaintiff  shall  go  on  to  assess  damages  against  the 
others,  (Cressy  v.  IVebb,  H.  18  Geo.  2.  Str.  1222.)  (a/iYer  if  the  plaintiff 
be  nonsuited.  Snorv  v.ComOf  Str.  507*)^^^  So  if  one  defendant  ap- 
pear, and  the  plaintiff  declare  against  him  ^imul  cum,  &c.  who  pleads 
and  is  found  guilty  by  the  inquests  to  damages  ;  and  afterwards,  the  Qtber 
comes  and  pleads,  and  is  found  guilty,  be  shall  be  chaiged  with  the  da* 
mages  taxed  by  the  former  inquest;  for  the  trespass,  which  the  plaintiff 
has  made  joint,  cannot  be  severed  by  the  jury,  if  the  jury  find  the  tres- 
pass to  be  done  by  all  at  one  and  the  same  time ;  but  if  the  jury  find 
one  guilty  at  one  time,  and  the  other  at  another  time,  their  several  da- 
mages may  be  assessed. — Heydou's  Ca.  sup.  (b)         • 

Trespass  by  baron  and  ferae  for  the  battery  of  both,  defendant  pleaded 
not  guilty,  and  found  guilty,  and  damages  assessed  (ojt  the  battery  of 
[*21  j  the  baron  by  itself,  and  Cor  the  battery  of  tlie  *leme  byiuelf;  and 
judgment  was  given  for  tbo  damages  for  the  battery  of  the  feme; 
and  the  Miit  abated  for  the  residue.  (9  Ed.  4.  5\.  Buckley  v.  Haileit, 
]622.  Cro.  Jac.  655*  (e)  Mote,  the  defendant  cannot  in  such  ac- 
tion give  evidence  that  the  man  has  a  former  wife,  for  that  pn^t 
to  be  pleaded,  that  he  may  be  apprised,  of  the  defence,  and  be  pn»- 
pared  to  answer  it.  (Dickenton  and  Ux*  v«  Daipis,  M.  8  Geo.  1.  per 
Praii,  C.  J.  1  Str.  480.)  In  assault  and  batteiy,  the  defendant  gave 
in  evidence  his  marriage  with  the  plaintiff;  to  enccnmler  which  she 
proved  a  former  marriage  to  one  IVestbrooke,  who  was  alive  at  the  time 
of  her  second  marriage :  for  the  defendant  it  Wfu  insisted,  she  ought  not 


mm 


(a)  In  Snxm  v.  Como^  sup.  (where  action  will  survive  to  the  wife,  the 

there  appears  to  have  been  only  one  husband  and  wife  are  regnlarly  to 

defendant)  there  was  a  demurrer  to  join  in  action,  as  in  the  rccavery  of 

one  count  and  an  issue  on  the  other,  debts  due  to  the  wife  before  mar- 

and  a  vtnirt  to  try  the  issue  and  as-  riage.    So  In  actions  relating  to  her 

sess  contingent  damages,  and  plain-  freehold  and  inheritance,  or  injuries 

tiff  being  nonsuited  on  the  issue,  the  done  to  the  person  of  the  wife,  1  RoL 

judge  would  not  go  on  to  assess  da-  Ab.  347-  1  Danv.  Ab.  709.  Froidick 

mages,  saying,  he  had  no  power  to  do  V.  Sterlings  2  SI od.  ^6% 

so,  plaintiff  being  out  of  court.  If  baron  and  feme  are  suc^,  dM 

.   (bj  Where  the  count  is  of  a  joint  baron  must  put  in  bail  for  both,  but 

trespass,  and  thejury  find  the  defend-  if  the  husband  does  not  appear  upon 

ants  guilty  of  a  joint  trespass,  they  the  arrest,  the  wife  must  fife  com- 

cannot  sever  the  damages.    HiU  v.  mon    bail  before  she  ci)i   be  dis- 

GoodchUd^  5  Burr.  2792.  Vide  etiam  charged,  for  otherwise  the  plaintiff 

Chapman  v.  Howse^  Stra.  1140,  with  could  not  proceed  to  jndgmont.  JScf- 

the  editor's  note.  tpardlr  v.  Rourke,  1 T.  Hep.  4S&. 

(cj  When  the  debt  or  cause  of 

to 
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to  ffve  felony  in  evidence  to  support  her  action,  but  Lord  King  admitted 
it—Westbrooke  v.  Sireivil,  H.  4  Geo.  1.  Str.  79- 

In  an  action  by  husband  and  wife,  for  a  battery  on  her,  per  quod  the 
biisband*8  busmess  remained  undone ;  on  motion  in  arrest  of  judgment 
it  WIS  holden  good,  because  the  battery  itself  is  actionable,  and  the  per 
quod  only  aggravation ;  and  Holt  said  he  would  not  intend  the  judge 
suffered  that  to  be  given  in  evidence. — RushU  v.  Conte,  tl.  2  Ann* 
Salki  1 19.   SmalUy  v.  Kerfoot,  T-  1 1  Geo.  2.  Str.  1094.  (a} 

If  there  be  a  maim,  or  if  the  wound  be  itpparent  though  not  a  maim^ 
the  court  may  encrease  the  damages  upon  Hie^  of  the  plahitiff.  {Cook 
V.  Bm/,  H.  8  &  9  W*  S,i  1  Raym.  176.)  But  in  order  for  it,  it  seems 
necessary  that  the  judge  of  nisi  priut  should  indorse  upon  the  postea 
what  maim  or  wound  was  proved ;  unless  the  cause  were  tried  before  a 
judge  of  the  sanfe  court  where  the  motion  b  made  to  encrease  the  da- 
mages. {Hooper  y.  Pope^  Latch.  283.)  It  likewise  seems  necessary  that 
the  manner  of  wounding  should  be  set  forth  in  the  declaration.-— /^t/i.^6« 
tit.  Daiiiagte,  K.  pi.  47*   J^rvis  v.  LUcas,  M.  1652.   Sty.  34j. 

In  Smal/piece  v.  Bockinghamf  M.  €7  Car.  2.  C.  B.  npon  a  motion  to 
encrease  damages  super  visumyulneris,  the  court  said,  it  was  necessary  that 
it  should  be  proved  to  be  the  same  wound  for  which  the  damages  were 
given,  and  ordered  notice  to'  be  given  to  the  defendant,  who  appeared, 
and  witnesses  on  die  one  part  and  on  the  other  were  examined,  and 
seicra]  of  the  jurymen,  who  all  said  that  no  evidence  was  given  to  them 
that  any  blow  was  given  tlpon  the  eye,  or  that  he  had  lost  his  eye  by  the 
battery  $  and  for  this  reason  the  court  would  not  encrease  tlie  dan^ages : 
for  new  evidence  ought  not  to  be  given,  for  this  is  a  censure  on  the  first 
verdict,  and  a  correction  of  it. 

In  Burton  v.  Baynes,  M.  7  Geo.  2.  C.  B:  1  Barnes,  106,  upon  view 
of  die  par^,  and  exammation  of  the  surgeon  ore  tenus  in  open  court,  and 
hearing  counsel  on  both  sides,  (after  a  rule  to  shew  cause)  tlie  damages 
were  cncreaM  ftom  «£l  1.  14f.  to  £50. 

It  may  not  be  Useless  here  to  reniark,  that  by  the  Jewish  constitution  he 
that  hart  his  neighbour  was  responsible  on  five  *  accounts,  1.  For  the  da-  [  *  ^  ] 
mages.    2.  For  the  pain.    3.  For  the  cure.    4.  For  the  cessation  of 
work.    5.  For  the  affront  or  disgrace. 


(a)  la   an    action    for  personal  clothes,  4-c.  then  he  alone  must  sue. 

abuse  of  the  wife,  she  must  join  with  So  in  the  cases  of  child  and  servant, 

her  husband,  he  Uol  having  sustain*-  unless  injury  accrues  to  the  pannt 

«1  aoy  damage;  but  if  the  husband  or  mastor,  the  child  or  servant  must 

kis  been  damnified,  as  by  tearing  her  sue. 

B8  It 
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It  is  proper  to  take  notice,  that  by  the  21  Jac,  ].  c.  l6,  an  action  for 
an  assault  and  battery  mast  be  brought  within  four  years.  But  this  nrast 
be  taken  advantage  of  by  pleadings  and  therefore  where  the  plaintiff  by 
mistake  pleaded  non  culp.  infra  sex  annos,  upon  demurrer  it  was  holdea 
to  be  an  ill  plea. — Blackmore  ▼.  Tidderly,  H.  1705.  Salk.  423.  Ld. 
Raym.  I099.(a) 


(a)  But  the  demurrer  in  this  case 
mvist  be  special.  Macfadzen  v.  0/f- 
fhantf  6  East,  3S8.     As  tu  the  costs 


in  this  action,  see  Selttf,  N.  P.  Jbr, 
35.  37. 


CHAPTER  IV. 


OP   FALSE   IMPRISONMENT. 


EVERY  restraint  of  a  man's  liberty  under  the  custody  of  an- 
otber,  either  in  a  gaol,  house,  stocks,  or  in  the  street,  is  in  law  atr 
imprisonment  ^  (a)    and  >/i'heuever  it  is  done  without  a  proper  au- 

thority^ 


{a)  To  constitute  the  offence  offaUe 
impruonment,  it  is  necessary  to  them 
what  sort  of  detention  kas  been  eon^ 
sidtred  unlawful.  First,  then,  for  the 
arrcstof  an  executor  or  administrator 
^vithout  a  suggestion  of  a  devastavii, 
this  action  lies  not  only  against  the 
plaintiff,  but  against  the  attorney  who 
issued  the  writ.  Barker  v.  Braham, 
3^  Wtls.  36%.  But  there  is  a  distinc- 
tion between  persons  not  liable  to 
arrests  and  those  privileged  iherc- 
frora,  for  the  latter  cannot  maintain 
this  action ;  as  a  witness  returning 
from  the  court.  Cameron  v.  Lig/Ufooty 
2  Bla.  1190  ;  for  the  officer  arresting 
him  was  compelled  so  to  do  by  the 
compulsory  writ,  and  it  \»  the  same 
with  peers,  certificated  bankrupts, in- 
solvent debtors,  &c.  Co,  of  Rut-land's' 
Ca.  6  Co.  52.  Tarkton  v.  Fishtr^ 
Dougl.  bW,  (67l).  Yet  for  an  ar- 
A'st  on  a  Sunday  this  action  lies. 
mison  V.  TucLer,  Salk.  78.  Taylor 
V.  Freeman,  Sclw.  N.  P.  Ab.B08(n.) 

So  for  the  arrest  of  a  wrong  per- 
son it  lies,  though  such  person  afKrm 
himself  lu  have  the  stime  name  as 


defendant.  Coot  v.  Lightwortk,  Mo. 
457.  Thuf^ane's  Ca.  Hard.  3^3 ;  btit 
in  such'  tica^e  the. court  will  g^ivo 
nominal  damages  only.  Oxlcy  v« 
Flowery  Sclw.  N.  P.  Ab.  8O6,  in 
which  it  was  laid  down*  by  Kenyott^ 
C.  J.  that  every  impnsonment  .in- 
cluded a  battery ;  the  court,  ho\vevcry 
in  Epnmeftx,  Lyne,  1  B6i.  and*  Pull. 
N.  R.  255v  treated  that  idea  as.  ab- 
surd. 

So  for  an  arrest  upon  process, 
which  hwid  xyr  irtegulary  this  action 
lies.  Barker  v.  Brakam^  2  BU.  S66» 
3  Wils,  368.  Burslem  v.  Fern,  2  Wils, 
47.  Parsons  v.  Lloyd,  2  Wils.  341. 
2  Bla.  845,  PikiUps  v.  JBtron,  I  Stva. 
509,  in  which  case  a  distinction  was. 
taken  between  an  irregular,  and  an 
erroneous  process,  m.  tbtt  if  rr- 
roneous  it  is  the  act  of  the  court,  and 
the  party  shall  not  suffer  by  it;  but 
if  irregular,  it  is  the  ftct  of  chic  party 
or 'his  attorney,  against  whdm  this 
action  will  lie. 

So  for  an  arrest  On  an  informal 
affidavit.  Smith  v.  BoMchef,  2  Stra. 
993.    Beeks  v.  Grancman^    2  Wils. 

226; 
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thorityy   is   false  ifloprisoomenty   for  which  the    law  gives  an  action ; 
and  this  is  coDimonly  joined  to  an  assault  and  battery ;  for  every  im- 
prisonment 


S2^ 


!2Q6;  or  process,  Johns  v.  Smith, 
Cro.  Jac.  314.  Alien  v.  AlUn^  2Bla. 
69^. 

So  where  an  inferior  court  ex- 
ceeds its  juriscliction,  as  the  College 
of  Physicians.  Dr.  Bonham's  Ca.  8 
Co.  114,  this  action  Uei,  bdt  not 
against  the  jud^e  of  such  a  court  if 
of  record.  Groeuveltv.Burwtll,  Str. 
474.  Corny.  76. 

So  where  aii  inferior  court  has 
no  jurisdiction  at  all.  Higginson  v. 
Martyn,  Bull.  N.  P.  83.  So  where 
the  proceedings  of  such  a  court  arc 
irregular.  Craakys  Ca,  Cro.  Car. 
56*7.  So  where  such  a  court  proceeds' 
inrerso  ordine^  though  no  action  lies 
against  the  party  suing,  or  any  mi- 
nisier  of  the  court  for  serving  the 
process,  yet  as  the  whole  proceed- 
ings are  coram  non  judice,  an  action 
will  lie  against  them  all  without  anjr 
regard  to  the  process.  Marshalsea  Ca. 
10  Co.  76.  And  this  principle  has 
been  recognized  in  many  cases,  as 

2khol9  V.  IValker,  Cro.  Car.  395. 
ill  V.  Batemcoiy  Stra.  711.  Shergold 
V.  Holloicay,  Stra,  1002.  Perkin  v. 
Proctor,  2  Wils.  384.  Browne  v. 
Compion,  8  T.  Rep.  424. 

So  against  a  justice  of  peace,  for 
a  commitment  for  a  penalty  without 
previously  issuing  his  warrant  of 
distress,  this  action  lies.  Hill  v. 
Bateman,  sup.  and  so  for  a  detention 
for  fees  not  dcmandable.  Smith  v. 
Sibion,  1  Wils.  153. 

And  so  against  commissioners  of 
bankrupt  for  a  commitment  not  war- 
ranted by  their  authority.  Dyer  ▼. 
Miuuig,  2  Blac.  1036.  ilMer  v. 
Seare^2  Ulac.  1141.  Battycy.Gres- 
iey,  8  East,  319- 

But  there  are  cases  in  which  an  ar- 
rest or  detention  has  been  considered 
legal  or  justifiable,  as  where  the  pro- 
cess issues  irom  a  court  having  cog- 
nizance of  the  cause,  but  there  is  a 
distinction  between  officers  and  pri- 
vate persons.  If  the  action  be 
against  the  sheriff,  he  may  justify  by 


shewing  the  writ.  So  in  the  case  of 
his  bailiff,  with  this  difl'erence,  that 
the  sheriff  must  shew  the  writ  re- 
turned, if  returnable,  which  his 
bailiff  cannot  do  ;  but  if  the  action 
be  against  tlic  plaintiff  in  the  arrest, 
or  a  stranger,  thi*y  cannot  justify 
without  shewing  a  judgment  as  well 
as  an  execution.  Britten  v.  Cole, 
Salk.  408.  Co.  0/ Rutland's  Ca,  6  Co. 
52. 

A  second  good  justiiication  is 
where  an  officer  apprehends  another 
upon  a  charge  of  felony,  (though 
>vithont  a  warrant  for  his  apprehen- 
sion) and  carries  him  before  a  ma« 
gistrate,  for  in  such  a  case  he  that 
makes  the  charge  alone  is  answer- 
able. Samuel  v.  Payne,  Dougl  (346) 
36'0.  Ledwick  v.  Catchpole,  Cald .  294. 
S.  P. 

So  a  bailiff  may  justify  retaking 
his  prisoner  before  the  return  of  the 
writ  on  mesne  process,  though  he 
permitted  liim  to  go  at  large.  At^ 
kinson  v.  Mattison,  2  T.  R.  172;  but 
after  a  voluntary  escape,  the  sherifT 
cannot  retake  his  prisoner.  Atkinson 
v.  Jameson,  5  T.  R.  25.  But  where 
the  arrest  is  by  warrant,  the  bailiff 
must  shew  that  the  warrant  was  lc« 
gal,  2  Inst.  46,  and  not  a  bare  war- 
rant of  a  justice  for  servants  wages. 
Shergold  v.  Uolloway^  2  Stra.  1002. 
But  if  a  constable  shews  a  warrant 
to  a  man  whom  he  is  going  to  ar-> 
rest,  and  he  voluntarily  submits  to 
go  with  him,  this  is  not  such  an  ar- 
rest as  will  enable  a  man  to  sup- 
port this  action.  Arrotvsmith  v.  Lt 
Mesurier^  2  Bos.  and  Pull.  N.  R. 
2U.  for  bare  words  will  not  make 
an  arrest.     Genner  v.  Sparks,  Salk. 

79. 

Thirdly,  Secretaries  of  state  may 
justify  a  commitment  on  a  suspicion 
of  treason,  for  it  is  incident  to  their 
office,,  and  a  conimitmont  to  a  mes- 
senger is  good.  R,  V.  Kendall,  I  Salk. 
347.  But  they  have  no  power  to 
issue  a  general  warrant  to  arre:»r  the 

person 
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prisonment  includes  a  battery,  and  every  battery  an  assault. — Co.  IM. 
'253.  (a)     • 

The  QlJac.  1.  limits  this  action  to  four  years;  but  if  an  action  be 

brought  ibr  detaining  the  plaintiff  in  prison,  from to  — -r — • 

and  the  defendant  plead  (a^  hp  may)  ^  to  ps^rt  not  guilty  itifra  quatmr 
annoSf  the  plaintiff  may  reply  that  it  was  one  continued  imprisonment ; 
and  so  oust  the  defendant  of  the  benefit  of  the  statute. — CovefUry  ▼. 
Jpsley,  M .  3  W.  3.  Salk.  420.  Post.  24.  S.  P.  i|»  Picffer^ill  y.  Pfiimer. 

Declaration  of  Mich,  term,  of  an  assault  on  the  |8th  of  Oetfkber,  and 
an  imprisonment  from  thence  for  twenty-five  we^ks  j  on  ipption  in  afrest 
of  judgment,  the  court  held  that  the  continuance  being  lai4  iind^  a 
scUicit,  will  not  vitiate  what  is  properly  laid  in  time,  and  that  thiy  differs 
frqrq  all  the  cases  where  the  time  is  aflirmatively  laid. — fVebb  v.  Turjieff 
1 1  Gep.  d.  Stra.  1095. 

Trespass  against  J.  G.  widow;  and  pending  the  suit  she  took  bus- 
baiid ;  after  judgment  ^,  writ  wa^  directed  to  the  sheriff  quod  capertt 
J.  G.  ad  satisfdciendumf  upon  which  the  sheriff  took  die  defendant; 
whose  husband,  together  with  her,  thereupon  brought  an  action  of 
false  imprisonment  against  the  sheriff,  who  justified  finder  the  ca.  so.  the 
plaintiff  demurred ;  and  per  cur.  If  an  action  be  brought  against  a 
[  '*^23  ]  wi(|ow,  *who  before  judgment  takes  an  husband,  yet  if  slie  be  found 
l^ttilty,  the  ca.  sn.  shall  be  awarded  against  her,  and  not  against  her  hus- 
band.   Judgment  for  the  defendant. — Doyleyv.WhUef  T.  llJac.  1. 

Cro.Jac,323,fA; 

^Vhere 
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person  or  seize  the  papers  on  a  gene*  tion  lies  not,  though  she  be  not  after- 

'  ral  informHtion.     Entick  v.  Carring"  wards  condemned,  for  the  court  of 

/on,  2  Wils.  275.  admiralty  cnn  give  damages  for  the 

So   may  commanding  officers  in  detention.    Le  Qaux  v.  ^den,  Dougl* 

the  army  or  navy  put  their  inferior  572,  (594*) 

officers  under  arrest  on  good  ground,  (a)  Where  the  immediate  act  of 

but  they  must  aftenynrds  bring  them  imprisonment  proceeds  from  the  de* 

to  a  court-ma rtiul.'    Stcinton  v.  Mol-  fendant,  the  action  must  be  trespass, 

lotf,  cited  I  T.  Rep.  537.  ^^^  trespass  only,  btit  where  it  is  by 

So  may  x\ie  captain  of  an  India*  one  person,    in  consequence  of  in- 

man  imprison  a  passenger  who  re-  \  formation  from  another,    there  an 

funics  to  take  the    sfatfon  assigned  action  on  the  case  is  the  proper  re- 

to  him  on  the  approach  of  an  ene*  medy.  Morgan  v.  Hvgkeaj  2  1.  Rep. 

my.    Boyce  y.  Bayliffe,  1  Camp.  (k).  231.    An6  per  Bulle'rj  J.  There  is 

And  if,  while  the  captain  was  in  the  no  distinction  between  a  malicious 

act  of  putting  the  plaintiff  it^  irons,  commitment  and  a  malicious  proK- 

anbther  person  assaults  the  plaintiff,  cption.  S.  C. 

he  i{  jointly  guilty  of  the  false  im«  (b)  In  actions  against   husband 

prisonment.  Boyce  v.  Campbell^  ihid.  and  wife,  if  the  suit  be  for  a  debt  pf 

So  for  detaining  the  ms^riners  of  a  the  wife  dum  Bola^  and  judgment  be 

ship  taken  as  a  iawfM)  priz^^  tb^  ap-  Ipr  the  plaintiff,  both  may  be  iiken 

'  in 
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Wbere  an  officer  and  anotlier  join  in  the  same  justification,  if  it  be  not 
sufficient  for  tlie  officer,  neither  is  it  for  otiier,  {Middleion  v.  Price, 
£.16  Geo.  2.  Str.  1184.);  and  wherever  an  officer  justifies  an  impri- 
sonment  under  a  M'rit  which  he  ought  to  return  (and  all  mesne  process 
ought  to  be  returned)  he  must  shew  that  the  writ  was  returned  ;  but  it  is 
otiierwise  in  tlie  case  of  a  subordinate  officer^  such  as  a  bailiff,  for  be  is 
only  to  execute  the  sheriff  *s  warrant.  {Smith  v.  Boucher,  M.  8  Geo.  €• 
Str.  995.  (a)  If  the  action  be  brought  i^inst  him  who  was  plaintiff,  he 
caiHiot  justify  by  virtue  of  an  execution,  unless  he  likewise  shew  there  is 
a  juc^nent ;  for  the  judgment  may  be  reversed,  and  it  ought  to  be  at 
bis  peril  that  he  takes  out  execution  afterwards :  but  it  is  enough  for  the 
dwiiff  to  ahew  a  writ,  and  if  anyone  come  in  aid  of  the  officer  at  his 
Te<|ttcsl,  he  may  justify  as  Ae  officer  may  do^  but  such  request  is  tra* 
TCfsable.— Bri^ioii  v.  Cole,  Salk.  409-  (b) 

The  oflker  cannot  justify  an  imprisonment  for  non-payment  of  taxe^ 
onder  tbe  general  printed  warrant  which  the  collectors  have,  signed  by 
two  justices ;  but  he  ought  to  have  a  special  warrant — Masters  v.  Bou^ 
cher,  11  W.  3.  1  Raym.  740. 

The  defendant  justified  an  imprisonment  for  that  the  plaintiff  was  in- 
debted to  him  iu  a  debt  of  ,££0,  and  he  took  out  a  latitat  against  him, 
directed  to  tbe  sheriff,  i;c.  whidi  is  the  same  imprisonment,  t^c*  The 
plaintiff  in  his  replication  traversed  that  he  owed  him  so  much  money ; 
after  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  tlmt 
the  debt  being  but  inducement  to  the  justification  was  not  traversable, 
and  a  repleader  was  awarded.— JEfi7/;{^EeU  v.  Sian^iford,  M.  85  Car.  2. 

Note, 

in  execution,  for  that  must  follow  may  detain  bim  a  reasonable  time 

the  judgment.    Bardolpk  v,  Perrjf,  (say  twenty-fours)  to  search  the  of- 

Mo.  704.     lyilmot  V.  Butler^  Sa^.  fice,  {of  the  officc-r  is  not  bound 

U9.    Su  it  may  be  against  both  m  to  make  the  search  till  tbe  written 

the  wife's  assault.  Langstqfv.Rain,  disicbargo  arrives.  Taylor  v.  Brander 

1  Wils.  149*     But  on  all  judgments  and  Anothcr^SherifB  of  London,  X  Esp. 

obtained  on  the  wife's  contracts,  or  N.  P.  45.  QturrcfiifiifN,  whether  twen- 

for  her  torts  during  coverture,  the  ty-four  hours  is  not  an  unreasonable 

execution  shall  go  against  the  bus-  time  to  search  the  office  in  London^ 

band  alone.  Anon*  Cro.  Car.  513,  and  whether  the  plaintiif's  discharge, 

r^J  In  this  case  it  was  said   that  without  that  of  his  attorney,  will  suf- 

tn  officer,  by  joining  with  one  to  lice,  for  in  practice  the  latter  is  al-  • 

^horo  the  process  was  no  justifica-  ways  required, 
tion,  forfeited  his  own  justification.  Note*  In  the  principal  case,  de> 

(h)  Wbere  a  man  is  arrested  for  fendant   was     detained     twenty-six 

^ebt,  tbe  sheriff  is  not  bound  to  re-  hours  after  the  plaintiff's  discharge 

l(*ase  bim  unless  be  receives  a  written  arrived. 

discharge  from   the  plaintiff;    and         fO  If  a  party  be  arrested  without 

alter  receiving  such  discharge,  he  any  cause  of  action,  he  has  his  re- 
medy 


Sib  Injuries  affect'mg  the  Person.  [Book  I. 

Note,  that  by  21  Jac.  1.  c.  12,  justices  of  the  peace,  mayors,  bailiffs, 
churchwardens,  and  overseers  of  the  poor,  constables,  and  other  peace 
officers,  may  plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence. It  likewise  enacts,  that  any  action  brought  against  them  shall  be 
laid  in  the  proper  county ;  and  if  upon  tlie  general  issue  pleaded,  the 
fact  shall  appear  to  be  done  in  another  county,  the  jury  shall  iind  the 
defendant  not  guilty. 

Note  likewise,  that  by  24  Geo.  2.  c.  44,  no  writ  shall  be  sued  out 
against  a  justice  for  what  he  shall  do  in  the  execution  of  his  office,  till 
notice  in  writing  of  such  intended  writ  shall  have  been  delivered  to  bim, 
or  left  at  the  usual  place  of  his  abode,  a  month  before  ;faj  and  the  jus^ 
[  *24  ]  tice  may  tender  *  amends,  and  in  case  the  same  is  not  accepted,  plead 
such  tender  in  bar  to  the  action,  together  with  tlie  plea  of  not  guilty, 
and  any  other  plea  with  leave  of  the  court ;  and  if  upon  issue  joined 
thereon  the  jury  shall  find  the  amends  so  tendered  to  have  been  sufficient, 
then  they  shall  give  a  verdict  fur  the  defendant,  (b)  It  likewise  eiiacts, 
that  no  action  shall  be  brought  against  any  constable  or  other  officer,  of 
any  other  person  acting  by  his  order,  for  any  thing  done  in  obedience  to 
a  justice's  warraiit,  until  demand  made  of  the  perusal  aud  copy  of  such 


medy  by  an  action  on  the  case  for 
maliciously  hoUling  him  io  bail. 
Belk  V.  Broacibent,  3.  T.  K.  185  ;  and 
defcn<lant  pleading  justification  un- 
der ntcbne  process  sui  d  out  by  hi  in  in 
a  cause  in  which  he  was  plainiiff, 
may  state  that  the  writ  issued  upon 
an  affidavit  to  hold  to  bail,  without 
setting  forth  the  cause  of  action, i6i{/; 
for  that  is  not  ti*avers'able. 
'  (a)  No  action  can  be  brought 
against  a  magistrate  for  any  a<it  done 
b>  him  in  that  character,  without 
giving  him  a  month's  notice  of  the 
writ  or  process  intended  to  be  i  sued, 
as  well  as  the  cause  of  action,  hoxt- 
lace  V.  Curry,  7  T.  R.  63 1 .  Strickland 
V.  Ward,  ibid,  (in  not  is, )  and  the 
atatutc  says  a  calendar  month. 

(b)  All  that  this  statute  requires 
is,  that  the  notice  shall  contain  two 
things:  1st.  i'lic  writ  or  process 
>vhichthe  plaintitf  intends  to  sue  out; 
2d.  The  Ctfuse  of  actio!)  for  which  he 
sues.  The  ybrwi  of  at t ion  need  not 
be  specified.  In  Lovelace  v.  Curry, 
7  T.  K.  631,  the  court  decided  only 
^at  there  must  be  a  month's  notice 


of  the  particular  process  to  be  sued 
out,  and  that  it  was  not  enough  to 
say  that  an  action  should  be  com- 
menced aj^ainst  the  majjistrate  for 
his  $aid  wisconduct .  Per  Eilenborougk, 
C.  J.  in  Sabiti  v.  De  Burgh,  2  Camp. 
197,  plaintiff  cannot  give  notice  of 
one  form  of  action  and  declare  in  an- 
other. Stricldand  v.  Ward,  7  T.  11. 
631,  (n.) 

Where  a  magistrate  intends  to  act 
as  such  in  a  matter  within  his  juris- 
diction, however  mistaken  he  may 
be,  he  is  entitled  to  notice  under  this 
statute.   Welter  v.  Toke,  9  East,  364. 

So  where  defendant,  who  was  a 
justice  of  peace  and  also  lord  of  a 
manor,  went  into  the  house  of  a 
black^mith  in  the  manor,  in  com- 
pany with  his  gamekeeper,  to  search 
for  engines  to  the  destruction  of 
game,  and  took  away  a  gun  which 
had  been  left  to  be  repaired.  It  was 
held,  that  he  should  be  presumed  to 
have  acted  as  a  justice,  thou«{h  he 
had  acted  wron<;,  and  therefore  that 
he  ought  to  have  received  notice. 
Briggs  S.Evelyn,  2  H.  Bla.  II*. 

warrant, 
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ti-arrant^  aod  the  same  has  been  refused  for  the  space  of  six  days;^^) 
and  in  case  the  \varrant  be  shewed  and  a  copy  taken,  and  afterwards  an 
action  be  brought  against  the  constable^  without  makii)g  the  justice  a 
defendant^  the  jury  shall,  on  producing  the  warrant,  find  a  verdict  fpr  the 
defendant,  notwithstanding  any  defect  of  jurisdiction  in  the  justice ;  and  if 
such  action  be  brought  jointly  against  the  justice  and  him,  upon  prodi|cing 
the  warrant,  the  jury  shall  find  for  him ;  and  if  they  find  against  the  justice, 
the  plaintiff  shall  recover  the  costs  he  is  to  pay  to  such  defendant  against 
the  ji|stice,  with  a  proviso,  that  if  the  judge  certify  that  the  injury  was 
wilfully  and  maliciofusly  committed,  the  plaintiff  shall  be  entitled  to  double 
costs.  And  a  proviso  likewise,  that  such  action  shall  be  commenced 
within  six  calendar  months  after  the  act  committed,  (b) 

The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant ;  and 
where  the  justice  cannot  be  liable,  the  officer  is  not  within  the  protection 
of  the  act, — Money  v.  Leack^  T.  5  Geo.  3.  3  Burr.  1766. 

If  a  man  be  imprisoned  by  a  justice's  warrant  on  the  first  dstj  of  JanU' 
ary,  and  kept  in  prison  till  the  first  day  of  February,  he  will  be  in  time 
if  be  brings  bis  action  within  six  months  after  the  first  of  February,  for 
the  whole  imprisonment  is  one  entire  trespass, — PickersgiU  v.  Palmer^ 
T.  1  Geo.  3.  C.  B.    Vide  Coventry  v.  Jpsley,  Sulk.  420.  S.  P. 

The  judtice  having  pleaded  tender  of  amends,  the  plaintiff  obtained  a 
rule  for  the  defendant  to  bring  the  money  into  court  for  the  plaintiff  to 
take  the  same,  upon  discontinuing  his  action. — Lawrence  v.  Cox,  HiU 
S3  Geo.  2.  K.  B. 

An  overseer  of  the  poor,  who  distrains  for  a  poor's  rate  ttader  a  justice*a 
warrant,  is  an  officer  within  the  protection  of  this  act. — Nutting  r^ 
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(h)  As  to  this  it  was  held  in  Jory 
v.Orc^ari/,  2 Bos.  and  Pull.  39,  that  a 
duplicate  original  of  such  demand  is 
tutficicDt  evidence,  and  that  a  de- 
mand signed  by  attorney  is  within  the 
meaninnr  of  the  act. 

(h)  "  By  43  Geo.  3.  c.  141,  in  all 
"  actions  against  any  justice  of 
"  peace  on  account  of  any  convic- 
*'  tioQ  by  him  under  any  stutute,  SjfC, 
*^  or  by  reason  of  any  act,  matter,  or 
**  ihinjj;  don  *,  or  commanded  to  be 
"  done,  by  such  justice,  for  the  levy- 
**  ing  of  any  penalty,  apprehending 
"  any  party,  or  for  carrying  any 
'*  such  conviction  into  eft'cct,  in  case 
'*  iuch  com  ictija  shall  have  been 
**  qaasied^thc  plaintiff  in  such  action 
"  (besides  the  penalty,  if  levied,  4*c.) 
''shall  ngit  be  eutitled  to  recover 


**  more  than  2</.  damages,  nor  anj 
^'  costs,  unless  it  shall  be  expressly 
''  alleged  in  the  declaration  in  tiu^ 
'^  action  for  which  the  nx:ovory  shuU 
*'  be  had,  and  v)hkh  shall  be  in  an  ac" 
"  tion  upon  the  case  only,  that  such 
"  acts  were  done  maliciously,  and 
*^  without  any  reasonable  and  pro- 
"  bable  cause,"  But  in  Massey  v, 
Johnson,  12  East,  Gj,  it  was  dcciJcil 
that  this  statute  applies  only  to  cases 
in  which  thci'e  has  been  cctually  a 
conviction^ 

Under  the  13th  Geo.  3.  c.  SO, 
which  is  against  shooting  game  on  a 
Sunday,  a  maf^istcate  may,  by  parol, 
legally  authorize  the  defendants  to 
detain  the  plaintiff  in  custody  till  tbo 
return  of  the  warrant  of  distress. 
Still  Y.  iralls,  7  East,  535- 

Jackson, 
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Jackson,  K.  B.   E.  IS  Geo.  3.     Feltham  r.  Terry,  £•  13  Geo.  S. 
K,  B.  (a) 

Note,  the  above  act  extends  only  to  actions  of  tort:  and  therefore 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer  who  had  levied  money  on  a  conviction  by  a  justice  of  the  peace; 
the  conviction  having  been  quashed,  it  was  holden  that  a  demand  of  a 
copy  of  the  warrant  was  not  necessary. 

(a)  And  so  in  a  churchwarden.  Harfur  v.  Carr,  7  T.  Rep.  27  !• 
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CHAPTER  V. 


Oy  INJURIES   ARISING   FROM   NEGtlGENCE   OR   FOLLY<» 


EVERY  man  ought  to  take  reasonable  care  that  be  does  not  injure 

Itis  neighbour;  therefore,  wherever  a  man  receives  any  hurt  through  the 

default  of  another^  though  the  same  were  not  wiUtil,  yet  if  it  be  occa*. 

'aioned  by  nef^igence  or  folly,  the  law  gives  him  an  eetien  to  recover 

damages  for  the  injury  so  sustained,  (e} 

As 


(e)  There  is  a  very  wi4c  distinc- 
tion between  a  mere  accidental  and 
involuntary^  injury  done  to  a  roan, 
and  one  that  is  the  effect  of  negli- 
gence, folly,  or  culpable  carelessness. 
The  quo  ammo  of  the  party  who  is 
the  cause  of  the  injury  is  the  cri- 
terion,  and  of  that  the  jury  are  the 
proper  judges.  Beckwith  v.  Skor^ 
dike,  4  Burr.  3093. 

This  actions  lie  against  the  owner 
of  a  dog  Rccustomed  to  bite, ,  at 
the  suit  of  the  person  bitten;  but 
the  declaration  roust  shew  that  the 
owner  knew  his  dog  was  fierce.  JV/o- 
soK  \. Keeling^  1  Ld.  Raym.  6o6,  (but 
differently  reported  in  12  Mod.  332,) 
for  the  scienier  is  the  gist  of  the  ac- 
tion. Smith  y,Pelah^  2  Stra.  1264. 
Vide  Btixendfn  v.  Sharp ^  2  Salk.  662. 
Kinnion  v.  Davits,  Cro.  Car.  487* 
Vide  etiam  Jones  v.  Perry,  2  E^p. 
N.  P.  Oi  482,  where  it  was  held,  that 
the  owner  of  a  fierce  dog  is  bound  to 


secure  hivi  without  notice  of  his  fc* 
rocity.  Contra Afofoa  v.  Keeling,  sup. 

Under  this  class  of  cases  may 
also  be  ranked  those  of  misfeasance 
in  driving  carriages,  as  to  which  it 
has  been  held,  that  where  there  is 
no  other  carriage  on  the  road,  the 
coachman  may  drive  on  what  part 
of  it  he  pleases.  Aston  v.  Heaven, 
2  Esp.  N.  P.  C.  533.  And  he  is 
not  bound  to  keep  on  the  left  side 
of  the  road,  provided  he  leaves  suffi* 
cient  room  lor  other  carriages  that 
may  meet  him  on  their  proper  side. 
Wordsworth  v.  WiUan,  5  £sp.  N.  F. 
C.  273, 

So  is  the  driver  of  a  stage  coach 
bound  to  inform  the  outwde  pas« 
sengers  where  the  way  Kes  under 
a  low  and  almost  impassable  gate- 
way. Dudley  V.  Smith,  1  Camp. 
167.  Proof  that  a  stage  coach  broke 
down,  and  that  plaintiff,  a  passenger* 
was  much  bfuised|  is  suiSScient  to 

raise 
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As  in  the  case  oaentioiied  in  the  tliird  chapteri  M'kece  the  defendant^ 
hy  uncocking  his  gun,  accidentally  wounded  the  plaintiff,  who  vias 
fliauiding  by  lo  see  him  do  It.  (a) 

If  a  man  ride  an  unnriy  horse  in  any  pbce  much  frequented,  (such  as 
lintot^^B^lnn" Fields)  to  break  and  tame  him ;  if  the  horse  hurt  anotlier, 
henill  be  liable  to  an  action ;  and  It  may  be  brought  against  the  master 
as  well  as  the  servant,  for  it  will  be  intended  that  he  sent  the  servant  to 
train  the  horse  there;  or  it  may  be  brought  against  the  master  alone. — 
Michael  v.  Jlesiree  *  aV.  T.  I676.  2  Lev.  17'i.  (b) 

Tlie  servants  of  a  carman  run  over  a  boy  in  the  streets,  and  maimed 
iiitti,  by  negligence ;  an  action  was  brought  against  the  master,  and  the 
plaintiff  recovered.  {Awm.  1  Raym.  739*)  And  note,  that  in  such  case 
the  servant  cannot  be  a  witness  for  bis  master,  without  a  release,  be- 
cause  he  is  answerable  to  him.^— Jarris  v.  Hayes,  M,  11  Geo.  2. 
Sir.  1063.  (c) 

So  ^in  the  case  abovementioned,  if  one  whip  my  horse,  whereby  he 
runs  away  M'ith  me,  and  nms  over  a  man,  the  man  may  bring  an  action 
against  such  person ;  for  the  %vhipping  my  horse  %vas  an  act  of  folly,  and 
therefore  he  ought  to  be  answerable  for  the  consequence  of  it.  (Dod" 
iceUv^Burfordt  M.  1669*  1  Mod.  24.)  A  fortiori,  I  might  maintain 
an  action  if  i  received  any  hurt  from  my  horse*s  running  au'ay,  because 
t^e  consequence  is  more  natural.  However  it  is  proper  in  such  cases 
\o  pfove  lUxdi  the  injury  was  such,  as  would  probably  follow  from  tlie 
act  done :  as  dmt  ^many  people  were  assembled  together  near  the  place, 
at  the  time  of  his  whippu^  the  horse ;  or  that  the  person  run  over  was 
atandii^  near  and  within  sight ;  yet,  as  the  defendant  is  only  to  answer 
ckiKter  and  not  criminaliter,  it  doe^  not  seei|i  absolutely  u^essary  to 
give  *sucfa  proof;  though  to  be  sure  such  circumstances  will  have  [  *^  3 
weight  in  diminishing  or  increasing  the  quanlam  of  the  damagea. 

So  if  a  man  lay  logs  pf  wood  press  a  highway ;  though  u  person 
may  with  care  ride  safely  by,  yet  if  by  means  thereof  my  horse  stumUe 
and  fling  me,  1  may  bring  an  action ;  for  wherever  a  man  suffers  a  par- 
Mc^lap*  injury  by  a  uuisanci^,  he  may  maintain  an  action ;  but  then  the 
injury  must  be  direct  (such  as  before  mentioned)  and  not  consequential^ 


raise  a  presumption,  that  the  ac- 
cident an)sc  either  from  the  unskil- 
fulness  of  the  driver,  or  froip  the  iq« 
sufficiency  of  the  coach,  and  it  lies 
on  the  coach  owner  to  negiitive  these 
inferences.  Christie  v.  Origgs,  2 
Camp.  79' 

(a)  Underwood  v.  Hevson,  Stra. 
^96.  S.  P.  et  ante,  p.  Iff* 


(b)  And  it  is  no  excuse  for  the 
defendant,  that  the  injury  was  itv- 
Toluotary  on  his  pait,  if  any  da- 
mage be  caused  to  another  from  his 
folly  or  want  of  due  care  and  cau- 
tion.    Esp.  K.  P,  Dig.  599. 

(c)  Nor  against  bim  without  a 
release.  Miller  v.  Falcoaer,  I  Camp. 
231. 
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$18  by  being  delayed  in  a  journey  of  importance.  {Paine  v.  Partrick, 
T.  3  W.  3.  Carth.  194.    Iveson  v.  Moor,  T.  10  W.  3.  lb.  451.  fa; 

So  if  a  surgeon  (b)  undertake  to  cure  a  person,  and  by  his  negUfjeoce 
md  unskilfulness  (c)  miscarry,  an  action  will  lie ;  but  if  the  person  un- 
dertaking to  make  the  cure  be  not  a  common  surgeon,  there  must  be  tn 
express  promise ;  because  if  it  were  not  his  profession,  it  was  the  folly 
of  the  plaintiff  to  trust  him,(d)  unless  he  were  deceived  by  an  express 
promise ;  and  the  law  in  such  case  will  not  raise  a  promise.  The  de- 
fendant may  in  either  case  give  in  evidence  that  the  plaintiff  did  not  fol- 
low his  directions,  4rc. — 1  Danv.  177- 

As  1  shall  have  occasion  to  say  more  upon  this  head  in  the  next 
book,  under  the  title  of  '*  Case  for  Misbehaviour  in  an  Office,  Trust,  or 
Duty,"  and  of  ''  Case  of  consequential  Damages,"  I  will  only  add  in 
this  place,  That  it  is  a  settled  distinction,  that  where  the  immediate  act 
itself  occasions  a  prejudice,  or  is  an  injury  to  the  plaintiff's  person, 
house,  land,  ^c.  trespass  vi  et  armis  will  lie :  But  where  the  act  itself  is 
not  an  injury,  but  a  consequence  from  that  act  is  prejudicial  to  tke 
plaintiff's  person,  house,  land,  4rc.  trespass  vi  et  armis  will  not  lie,  but 
the  proper  remedy  is  an  action  on  the  case. — RejfncUds  v«  Clarky  T. 
1  Geo.  1.  2  Raym.  1402. 
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(a)  This  point  was  adjudged  in 
Fowler  V.  Sanders f  M.  1617.  Cro. 
Jac.  446,  and  cited  in  Reynolds  v. 
Clarkf  post.  The  cases  referred  to 
by  the  text  arc  however  to  S.  P. 

To  support  this  actiori,  two  things 
must  concur,  an  obstruction  on  the 
road  by  the  fault  of  the  defendant, 
and  no  want  of  ordinary  care  to 
avoid  it  on  plaintiff's  part.  Per  Lord 
Ellenborough^  C.  J.  in  Butterfield  v. 
Forrester^  1 1  East,  60. 

(bj  Physician,  surgeon,  or  apothe- 
cary, llJaf^.  7*  «.  18. 


(cj  (or  curiosity.) 

fdj  Vide  Doctor  GroenveU's  Ca. 
1  Lord  Raym.  214.  But  want  of 
skill  alone  will  not  maintain  this 
action,  for  there  must  also  be  evi- 
dence of  negligence  and  carelessness 
to  the  evident  detriment  of  the  pa- 
tient. Searle  v.  Prentice,  8  East, 
348.  But  where  a  surgeon  unskil- 
fully disunited  the  callous  of  the 
plaintiff's  leg,  in  order  to  try  an  ex- 
periment, this  action  was  held  ta 
lie.     Slater  v.  Baker,  2  Wils.  359. 


CHAPTER  VI. 


OV   ADULTEBY. 


I  AM  now  come  to  the  last  thing  for  which  (as  a  personal  iiyury)  an 
action  will  Ue,  and  that  is  Adultery.  And  the  action  lies  m  this  case 
far  die  ii^urydone  to  the  husband  in  alienating  his  wife's  affections; 

destroying 
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destrojiBg  the  comfoit  he  bad  from  ber  company ;  and  rai^hrg  children 
for  him  to  support  and  provide  for.    And  as  tbe  injury  is  great,  so  the 
daroagea  giveo  are  conunonly  very  conndetable :   But  they  ane  properly 
increased  cr  *  diminished  by  the  particohu'  circumstances  of  each  case ;  -  [  *  27  ] 
the  rank  and  quality^  of  the  plaintiff;  the  condition  of  the  defendnnt ; ' 
his  being  a  friend^  rehrtion,  or  dependant  of  the  plsontiffi  or  being  ft ' 
nun  of  substance;  proof  of  the  phinliff  and  his  wife  having  lived  6om* 
fortably  together  before  her  acqtiatntance  wkb  the  defendant;  and  her - 
hxmf  always  borne  a  good  thaitieter  till  then ;  and  proof  of  a  settle- 
meaty  or  proviskm  for  tke  children  of  the  marriage^  are  all.  proper  cir- 
comstancee  of  aggravation.    On  die  other  hand,  proof  that  the  mft'  • 
had  before  doped  with  others^  or  that  the  busbaAd  had  tutti^d  her  out 
of  doors,  and  refused  to  maintain  her ;  and  that  he  kept  company  with 
other  women ;  (Cibber  v.  Shper^  per  Letj  C.  J.)  or  that  he  wot  ac- 
quainted whh  and  consented  to  the  defendant's  familiarity  with  her,  is 
proper  in  mitigation  of  damages.    (Roberts  v.Marbton,  zt  Hereford, 
i756.  per  fViileSj  C.  J.)     So  the  defendant  may  give  in  evidence,  that 
the  wife  had  a  bastard  before  marriagei  but  he  will  not  be  permitted  to, 
give  evidence  <>f  the  general  reputation  of  her  being  (or  having  been)  a 
prostitute ;  for  that  may  be  occasioned  by  her  familiarity  with  the  de- 
feodaot;  though  perhaps,  after  having  laid  a  foundation  by  proving  her 
being  acquainted  with  other  nen ;   such  general  evidence  may  be  ad** 
mitted:  {Rigby  r.  Stephenson,  Stafford,  1745.  per  Foster,  J.)   But  for 
this  matter  of  giving  chaiacter  in  evidence,  vide  post,  Ub»  vi.  (a) 

But  io  an  action  for  crim.  con.  with  tlie  plaintiff's  wife.  Lord  Man$^ 
field  laid  it  down  as  clear  law,  that  if  a  woman  be  suffered  to  live  as  a 
prostitute^  with  thQ  privily  of  her  husband,  fmd  a  man  is  thereby  drawn 
into  erim.  am.  and  the  hnsband  britigs  an  action,  it  will  not  lie :  (b)  It 

1^ 


m^^^^m 


(a)  Where  tUe  character  of  the 
plainuff  or  dciandant  is  attempted 
te  be  impeached  in  tbe  cross  exa- 
mififttion  of  witnesses  produced  hy. 
the  ad  ternary,  and  those  ivitaesscs. 
^y  the  imputation  intended  to  be; 
cooveyed,  the  adkerse  party  shall 
not  be  permitted  to  go  into  evidence 
of  the  basband's  character.  King 
V,  Fra»6$,  S  Etp.  N.  P.  Ca.  11 6.: 
Should  the  husband  ^  howcvcT,  be 
piovtd  guilty  of  notorioasinfiileiity, 
it  wni  be  no  bar  to  this  actios, 
though  it  will  go  fkr  ^  mitigate  his 
<Jamage5.  Bromley  v.  Walkice,  4 
Esp.  237.    Vide  etiam  Wyndham  v. 


Wyaombe^  \h.  l6.  Hodgts  y.lVynd'- 
hmm^  Peake  N\  P.  39.  And  in  Coot 
Y.Eertyy  12  Mod.'23f,  it  was  held, 
that  even  a  Licence  by  the  husband 
to  his  wife  to  1)^  with  another  man,- 
camvot  be  pkaded  in  bar  to  an.  ac- 
ttoli<  of 'trespass  by  the  husband,  nor 
that  she  was  a  notorious  lewd 
woman;  but  these  matters  may  be 
gfrea  id  mitigation  of  damages* 
Vide  Qtiaoi  Dvberley  v.  Gumnutg^ 
4  T.  Rep.  651.  Howard  v.  Burio^^ 
wood,  Selw.  N.  P.  Abr.  10.  S.  P. 

(If J  Nor  indeed  ought  the  bus«^ 
hand  to  maintain  this  actios  where 
it  is  grounded  on  lias  own  tnrpitiide^ 

for 
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IS-  a  damage  Without  an  injury.  If  it  be  not  with  the  husband's  privity^ 
It  will  not  go  to  the  action,  let  her  be  ever  so  profligate,  but  only  to  thf^ 
dauMges.  Pratt,  C.  J.  of  C.  li.  declared  himself  of  the  same  opinion 
in  a  like  case  much  about  the  same  time.  {Smith  ^.jUlison,  Sittings  at 
JVesimituter,  !B.  R.  cor.  Lord  Manffield,  after  Tr.  5  Geo.  3.)  How^ 
eifer^  in  the  cilse  of  Cibber  v.  Siaper,  supra,  (a)  it  was  holden  that  the 
action  lay,  though  die  privily  and  consent  of  the  husband  to  the  defend* 
ant's  connection  with  her  were  clearly  proved,  (b) 

.  Ifote,  In  tMs  action  it  is  necessary  for  the  plauitiiF  to  prove  a  msr* 
nage  in  fact;  which  may  be  done  either  by  a  copy  of  the  register,  or  by 
the  testimotiy  of  one  who  \(ras  present  at  the  ceremony,  (c)    But 

.  It  is  not  necessary  to  call  one  of  the  subsfjribing  witnesses  to  the  ft^ 
Ipstev  to  prove  the  identity  of  the  persons  manied,  for  a  copy  of  the  re- 
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for  the  gist  of  it  is  not  the  assault, 
but  per  quod  consortium  amisit.  Vide 
Cook  V.  8ayer^   2  Burr.  753.     Mac* 
Jadzcn  v.  Oliphanty  6  East,  388. 

(a)  Vide  Hoare  v.  Allen,  3  Esp. 
N.  P.  C.  276.  Et  vide  Duberlejf  v. 
Gunning,  4  T.  R.  655. 

^  where  an  action  was  brou«;ht 
for  crim,  con,  evidence  of  the  wile's 
inisconduct  with  others  before  the 
act  of  adultery  alledged,  is  admis- 
sible in  mitigation  of  damage^,  but 
not  of  subsequent  acts.  Elsam  V. 
Jt'awcet,  2  Esp.  K.  P.  C.  562. 

(b)  In  Weedon  V.  Timbrtll,  5 
T.  Rep.  360,  an  action  was  brought 
for  crim.  con,  with  plaintiff's  wife ; 
It  appeared  that  the  plaintiff  and  his 
wife  had  agreed  to  live  separately : 
plaintiff  proved  various  acts  of  adul- 
tery committed  by  defendant  after 
separation ;  but  there  being  no  di- 
ivct  proof  of  any  before  it,  he  was 
nonsuited.  On  a  motion  for  new 
trial,  Kenyan^  C.  J.  held,  (the  other 
j4idgcs  concurring),  that  the  gist  of 
the  action  was  the  loss  of  the  com* 
fort  and  society  of  plaintiff's  wife,and 
not  the  criminal  conversation.  This 
was  a  civil  action  brought  to  recover 
satisfaction  for  a  civil  injury  done 
to  the  husband.  But  what  injury 
can  have  been  done  to  plaintiff 
who  bad  voluntarily  relinquished 
his  wife?  His  lordship  also  held, 
that  in  an  action  by  a  father  'for 
the  loss  of  service  of  his  child,  no 
action  can  be  naintaiQcd^    unlets 


some  evidence  be  given,  that  the 
daughter  performed  some  acts  of 
service  for  the  father :  as  to  which, 
vide  ante,  page  18,  note  (c);  vide 
etiam  Dean  v.  Peal,  5  T.  Rep.  47. 
In  Chambers  v.  Caujfield,  6  East, 
244,  the  wife,  without  the  consent 
of  irustees^  lived  apart  from  her 
husband,  but  that  consent  had  been 
rendered  necessary  by  a  deed  whict 
was  made  with  reference  to  a  pes- 
siblc  separation  7  and  in-  an  action 
by  the  husband  for  crim.  co«.  while 
she  thus  lived  away  from  him,  it 
was  held  by  Lord  Eiknboroughy  C.J. 
that  such  action  was  maintainable, 
allowing  the  doctrine  uf  Timbrel 
V.  IVeedon,  sup.  in  its  fttUest  extent. 
Vide  etiam  Cook  v.  Suyer,  2  Burr. 
753,  cited  InMacfadun  w.OUpkoMt, 
6  East,  388.  Bartcht  v.  Hawker, 
Peakc  N.  P.  7. 

(cj  In  aim.  con.  the  marriage,  tn 
fact,  was  proved  as  to  the  busband : 
as  to  the  wife,  the  witness  said,  he 
was  at  the  marriage  in  Ireland,  and 
saw  the  wife  afterwards  in  Irdand 
at  her  husband's  house^  but  that  he 
had  not  seen  her  for  some  time  pa&t, 
and  did  not  know  whether  she  was 
the  person  mentioned  in  the  declara- 
tion. It  was  proved  that  defendant 
called  he?  Mrs.  Hemmings.  IhJ 
court  held  this  to  be  good  /jrws« 
facie  evidence  of  a  marriage.  Hem* 
mings^.  SmUk.  M.  25  Geo.  3.  B.  K- 
MS.  Ca. 

gister 
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ipiter  is  suflkieat  evkkoce  of  tbe  marriage  in  fact  beiweea  penona  of 

(he  description  tbere  mentioned :  and  any  evidence  which  satisfies  a  jury 

u  to  tbe  identity  of  *  the  plaintiff  and  his  wife  being  the  persons  mar-  £  •^  \ 

tied  ia  sufficient;  as  if  the  hand- writing  of  tbe  husband  and  wife  lo  ibe* 

Rgister  is  proved ;  or  beU-ringers  came  to  the  parties  and  said  tliey  rung 

for  the  wedding,  and  were  paid  by  them,  or  people  dined  at  tlie  wedding 

dinner;  or  other  circumstances  to  ascertain  the  persons. — JBir/  v.  hwr^ 

ha,  M.  177d.  1  Doug.  162.  (171.)  r«; 

Where  tbe  plaintiff  proved  articles  between  himself  and  his  wife,  par- 
porting  to  be  made  after  the  marriage,. of  the  wife's  estate,  and  whiGh 
were  executed  by  the  plaintiff  aud  his  wife,  with  the  privity  of  her  re« 
lations,  and  her  uncle  was  the  trustee  in  the  settlement ;  that  she  alwajs 
went  by  the  name  of  his  wife,  and  was  so  considered  by  tlie  relations, 
on  both  sides ;  and  likewise  "proved  cohabitation,  this  was  faolden  not 
to  be  sttflkient. — Morm  v.  MMtr^  K.  B.  £•  7  G«  3«  4  Burr.  2057* 
1  Black.  632. 

So  where  the  defendant  was  surprised  at  a  lodging  wHh  the  plaintiff's 

wife,  and  on  being  asked  where  M^jor  JlfornVs  wife  was,  he  answered 

''  in  the  next  room  i*  this  was  hdden  not  to  be  sufficient^  for  it  is  only 

a  confession  of  the  reputation,  and  that  she  went  by  the  name  of  die 

defendant's  wife,  and  not  a  confession  of  the  fact  of  tbe  marriage.—^ 

S.  C.  (b) 

If 


OaJ  In  this  case  Ix>rd  Manifitld 
said,  that  an  action  for  crim.  can, 
has  sometbiacr  of  penal  prosecution 
in  it;  for  wbtch  reason,  dnd  because 
it  might  be  turned  to  bafi  purposes 
by  persons  giving  the  name  and  cha^ 
ractcr  of  wife  to  women  to  whom 
they  are  not  married;  a  marriage, 
ta/sci,  must  ie  proved.  Marriages 
arc  not  always  registered.  There 
are  marriages  among  particular  sorts 
of  ^ssealers,  where  tbe  proof  by  a 
register  would  be  impossible:  and 
E&miiOH^  J.  in  a  case  of  that  kind, 
admitted  other  proof  of  an  actual 
marriage.  As  to  the  proof  of  iden- 
tity:  whatever  is  sufficient  to  satisfy 
a  jury  is  good  evidence.  If  neither 
the  minister,  nor  the  clerk,  nor  any 
of  the  subscribing  witnesses,  were 
acquainted  with  the  married  couple, 
noae  of  them  might  be  able  to  prove 
the  identity;  but  it  may  be  proved 
in  a  thousand  other  ways :  suppose 
the  bell-riogers  wire   called,    and 


proved  that  they  rang  the  bells,  and 
came  imroeJiately  after  the  auur- 
riagc,  and  were  paid  by  the  parties : 
suppose  the  hand-writing  of  ibe 
parties  was  proved,  or  that  persons 
were  called  who  were  at  the  wedding 
dinner;  or  suppose  a  maid-servant 
proves  that  her  mistress  went  by  the 
name  of  A.  till  the  day  of  marriage, 
and  that  she  went  out  on  that  day } 
and  on  her  return,  and  ever  siace, 
went  by  the  name  of  Mrs.  B.;  surdy 
that  would  be  evidence  of  the  iden- 
tity.   Per  BuUer,  J.  in  S.  C. 

(h)  It  appeared  however  by  the 
eridence  in  this  case,  that  the  mar- 
riage was,  in  fact,  had  at  Ma^  Fair 
chapel,  the  register  of  which  could 
not  be  received  in  evidence,  under 
the  Stat,  of  26  Oco.  2.  c.  3.  «.  14.  f 
and  as  the  minister  was  transported, 
and  the  clerk  dead,  plaintiff  failtd 
in  his  proof,  and  was  nonsuited. 

The  Fieci  books  also  were  pro- 
duced in  evidence  of  a  marriage, 

but 
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It  has  been  doubted  whether  the  ceremony  must  not  be  performed 
accorduig  to  the  rites  of  the  church ;  but  as  this  is  an  actioti  against  a 
wrong-doer,  and  not  a  claim  of  right,  it  seems  sufficient  to  prove  the 
marriage  according  to  any  form  of  rehgion,  as  in  the  case  of  Anabaptists, 
Quakers,  or  Jews. — Woolston  v.  Scott,  per  Dennison,  J.  at  Thetfordp 
1753,  where  plaintiff  was  an  Anabaptist,  and  recovered  £500. 

The  confession  of  the  wife  will  be  tio  evidence  against  the  defendant  ^ 
but  a  discourse  between  her  and  the  defendant  may  be  proved.  So  let- 
ters written  to  her  by  the  defendant  may  be  read  as  evidence  against 
Iiim,  biit  her  letters  to  him  will  be  no  evidence  for  hitn.^-^Baker  v. 
Morley,  Guildhall,  1759. 

As  the  gist  of  the  action  is  the  criminal  conversatioti,  And  not  the  as- 
sault, th^  proper  plea  under  the  statute  of  limitation  is  not  guilty  wilhia 
rfx  years.— Cooft  v.  5ayer,  M.  32  G.  2.  K.  B.  Burr.  753. 


A^ 


but  rejected  by  De  Grej/,  C.  J.  in 
Borward  v.  Burloimood^  Esp.  N.  P. 
343 ;  by  Lord  Kefiyon,  in  Reed  v. 
Passer;  Pcake  N.  P.  213;  and  by 
Le  BitmCf  J.  in  Cook  v. Lloyd,  Peake 
Ev>  89.  But  by  Heathy  J.  in  Pas* 
stjigham  V.  Lloyd^  Peake  Ev.  89,  they 
were  aditikted  in  evidence. 

Where  plaintiff  and  defendant 
were  servants,  and  lived  in  sepa- 
rate families,  Lord  Kenyan  admitted 
these  letters,  written  before  the  fact 
of  adultery,  as  evidence  of  their 
connubial  af]R^ction ;  but  he  required 
very  strict  proof  that  these  could  be 
r^  caus^  of  suspicion.  Edwards  v. 
Crock,  4  Esp.  N.  P.  C.  39* 


So  where  the  husband  called  s 
witness  to  prove  that  his  wife  told 
him  where  she  was  going  to  previous 
to  her  elopement,  the  court  received 
this  evidence  as  part  of  the  resgestsp, 
to  remove  all  suspicion  of  the  hus- 
band's connivance.  Iloare  v.  Allen, 
3  Esp.  N.  P.  C.  276. 

So,  though  A.  had  commenced 
an  action,  and  recovered  damages 
against  B.  for  crim.  con,  with  bis 
wife,  he  is  not  thereby  precluded 
from  suing  C  who  had  also  carried 
on  an  illicit  intercourse  with  her 
during  the  same  period.  Gregson 
y.M'Taggartf  1  Camp.  415. 
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101  WHAT  IKJVBISS  AFVECTIMO  A  MAM*S  PEBSONAL  PMF1BTY| 

AN   AcVlON   MAY   BB   BBOVOHT. 

INTRODyCTION. 

XlAVlNG  m  the  last  book  taken  notice  of  the  neveral  injuiies  affect- 
ing a  man's  person  for  which  an  action  may  be  brought,  I  shall  now 
consider  in  what  case  an  action  will  lie  for  injuries  affecting  his  property ; 
tod  they  divide  themselves  into  two  sorts : 

1.  Such  as  affect  his  personal  property, 
' '2.  Soch  as  affect  his  real  property. 

The  actions  that  may  be  brought  for  injuries  affecting  his  pfrtonal 
property,  are, 

1.  Deceit, 
fi.  Trover. 

3.  Detinue. 

4.  Replevin. 

5.  Rescous. 

6.  Trespass. 

7.  Case  for  Misbehaviour  in  an  Office^  Trust  or  Duty. 
6.  Case  for  consequential  Dwaxagn. 

CHAPTER  L  C»] 

CI   DECEIT. 

i^ECEIT  properly  lies  where  one  man  does  any  ^ing  in  the  name  of 
inother,  by  which  the  other  is  damaged  and  deceived ;  as  if  one  without 
my  knowledge  purchase  a  quart  impedii  in  my  name,  returnable  tit  Banco, 
^  after  cause  it  to  be  abated,  or  me  to  be  nonsuited.  So  if  one  forgB 
t  statute  merchant  in  my  name,  and  thereupon  a  capias  is  sued  ou^  upon 
ii'hich  1  am  taken,  I  may  have  a  writ  of  deceit  against  him  that  forged 
it,  and  him  that  sued  the  capias.  (2  Danv.  Ab.  543,  fi,  3).  (aj    But  this 

writ 

• : , r 

(a)  So  where  the  civil  magistrate  dividual  -may  sue  out  a  writ  of  d»- 
i»  deceived,  and  such  deceit  is  in-  ceit.  The  writ  is  '•  falA  H  in 
johous  to  an  individual,  such  in*     deccptioncm  tjusdan  curuf.**     Vide 

B  RcutalTs 


90a 


Injuries  affecting  personal  Property.       [Book  IT. 

writ  lies  chiefly  upon  recoveries  obtained  by  covin  and  deceit :  and  ia 
such  cases  where  the  recovery  is  of  land,  it  is  brought  to  restore  the 
party  to  the  lands  and  profit^ :  and  in  olbo'  cases,  such  as  debt,  i;c.  to 
give  him  damages :  but  what  I  intend  to  take  notice  of  in  the  present 
chapter,  are  actions  upon  the  case  in  the  nature  of  a  writ  of  deceit^ 
which  lie  wherever  a  person  has,  by  a  false  affirmation,  or  otherwise, 
imposed  upon  another  to  his  damage,  who  has  placed  a  reasonable  con* 
fidence  in  him ;  (a)  as  if  si  man  in  ppssessiou  of  a  horse,  {Sprigwell  ▼. 
Jl/en,  M.  24  Car.  1.  Al.  gi .)  or  a  lottery  ticket  {Medina  v.  Stoughiom, 
&ik.  210.  1  Raym.  593.  S.  C.)  sell  it  to  another  for  his  own;  for  pos- 
session of  a  personal  chattel  is  a  colour  of  title ;  and  therefore  it  was 
liut  &  reasonable  confidence,  which  the  buj'er  placed  in  him,  when  he 
affirmed  it  to  be  his  own.  (b)    But  it  is  incumbent  on  the  plaintiflf  in 

such 


Hastaifs  Ent.  221.  It  requires  the 
party  to  answer  the  king  as  well  as 
the  plaintiff  de  faUitate  ct  deccptione 
pradictis.  The  judgment  is,  quod 
querenSt  ad  omnia,  qua  per  faUitatcm^ 
SfC.  amisit  restitttatvr^  et  quod  de» 
Jendcm,  pro  faUitate  et  dccepttbne 
pradiciisy  capiatur, 

(a)  And  indeed  it  is  on  a  breach 
of  the  warranty  of  one  party  to  a 
contract  either  itnplied  or  express  that 
this  action  is  grounded.  As  where 
ft  merchant  sells  cloth  tq  another, 
knotcijig  it  to  be  badly  fulled,  this 
action  lies,  for  there  is  a  warranty  in 
law,  but  there  is  no  authority  to 
shew  that  the  same  rule  Kolds  if  the 
commodity  have  a  latent  defji-ct  un- 
known to  the  seller.  Per  Lawrence^  i, 
in  Parsons  v,  Lee,  2  East,  323.  £t 
Vide  J  Rol.  Ab.  (Deceit)  P.  90. 

And  the  scienter  is  the  gist  of  this 
miction*  Where  there  is  no  war- 
ranty therefore,  it  must  be  averred  in 
the  declarution  that  the  defendant 
Itad  sold  plaintiff  goods  as  his  own, 
sciens  they  were  ^he  goods  of  a 
stranger.  Dales  Case,  Cro.  Kliz.  44. 
Sec  further  as  to  the  scienter  in  Fur- 
nis  V.  Leicester,  Cio.  Jac.  474.  See 
Also  Chandelor  \\  Ijopus,  post,  p.  31. 

The  scienter  must  be  also  proved, 

though  in v.  Purchase,  cited 

t  Etibt,'44n,  Ijbfd  Raymond  thcuglit 
it  unnecessary,  where  there  was  a 
warranty)  to  maintain  the  action^  but 


» •   -I  ^^ 


sec  Sprigwell  v.  4^en,  sup.  wbrre 
plaintiff  failing  to  prove  that  de« 
fendant  knew  a  horse  (not  legally 
tolled  in  Smitkjield J  did  ^Ic^ng  to  B. 
was  nonsuited.  Vide  eliam  Doud" 
ing  V.  Mortimer^  2  East,  450.  (n.*) 
S.  P.  And  there  is  this  4istinclioQ 
between  an  action  on  the  case  for 
breach  of  an  express  promise,  and 
one  in  nature  of  deceit  on  an  implied 
warranty,  that  in  the  latter  the  i/e- 
ceit  is  the  gravamen  and  the  scienter 
the  gist  of  the  action,  and  in  the 
former  the  breach  of  the  Avarranty  is 
the  gravamen,  therefore  where  plain* 
tiff  declares  in  tort  for  such  breach, 
it  is  not  necessary  to  al  ledge  the 
scienter,  nor  if  alledged  to  prove  it. 
Vide  Selw.  N.  P.  Ab.  582.  (n.)  re- 
ferring  to  WilUamson  v.  Allison^  S 
East,  44^. 

(bj  For  as  to  an  express  wan:antjf 
it  is  a  rule,  that  if  a  person  by  a 
false  asscrtipn  has  induced  another 
to  place  a  confidence  in  bim,  and 
has  thereby  deceived  and  injured  hTm» 
this  action  lies.  Vide  Crosse  v.  Gard* 
ner,  Garth.  90.  (c.)  Fumis  v.  Z^eket^ 
ter,  Cio.  Jac.  474.  S.  P.  But  wberq 
the  affirmation  is  merely  a  nude  as* 
sertion'or  matter  of  opinion,  leav* 
ing  the.  party  open  to  exercise  his 
own  judgment,  or  make  his  own  en* 
quirii-s,  ii  is  his  fault  if  he  be  dc^ 
ceived.  Selw.  N.  P,  Ab,  583.  As 
where  A.  being  in  possession  of  a 
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such nse  t«  pfofe  ihe  defendaat  ko«w  knot  to  baius  oifn  at  thetitne 
of  Ae  «de  (fer  the  dodarttion  ONut  be,  diat  he  did  it  fraudulent! j,  6r 
knowxng  it  not  to  be  his  own :)  for  if  the  defendant  had  a  reasonable 
ground  to  believe  it  to  be  bis  property  (as  if  he  bonght  it  b(m&  Jidt)  no 
Ktioo  will  lie  against  him ;  but  Ae  defendant  cannot  plead  such  matter, 
but  must  give  it  in  evidence^ — Medina  ▼.  SiouglUon^  sup. 

So  if  the  vendor  aflBrm  that  die  goods  are  the  goods  of  a  stranger. 
Ins  iiiend,  and  that  he  bad  an  authority  from  him  to  sell  them,  whereas 
in  trudi  they  are  the  goods  of  another,  and  he  had  no  such  authority,  an 
•ctton  will  lie  against  him;  and  in  such  case  it  wHl  be  sufficient  for  the 
bojrer  to  prove  them  the  goods  of  anolher,  without  proving  that  the  de- 
fcodsnt  knew  them  to  be  so ;  (for  it  need  not  be  avenred  in  the  dedans 
tioo)  *fer  the  deceit  is  in  his  frdsely  afirming  he  had  an  authority  to  [  *  31  ] 
kU  them;  the  plaintiff  must  therefore  prove  that  he  had  no  such  au- 
thority ;  and  doubdess,  proving  diera  to  be  the  goods  of  another  would  be 
cndence  primA  focie  that  he  had  no  authority,  and  suiScient  to  put  him 
apoB  proving  that  he  had. — Warner  v.  Tailerd,  cited  1  Danv.  Ab.  1761 

pi.7.r«; 

If  the  seHer  were  out  of  possession  of  the  personal  chattel  at  the 
time  of  die  sale,  no  action  wiH  lie  against  him  though  it  be  not  his  own, 
without  an  eatress  warranty,  for  then  there  was  room  to  question  his 
litlc^Mttfina  v.  Siou^ian,  T.  12  W.  3.  Salk.  210.  (b) 


term,  offiers  to  sell  it  toB.  saying 
that  a  stranger  would  have  given  a 
certain  sum  for  it,  when  in  fact 
nothiDg  was  oflered  for  it,  this  is  not 
>Qch  an  affirmation  as  will  maintain 
tbis  action.  Vide  etiam  Baylty  v. 
Utrrill^  Cro.  Jac.  386.  and  3  Bulst. 
94.  for  a  useful  attestation  of  this 
nile;  and  also  TasUy  v.  Freeman^ 
9  T.  Rep.  54,  where  Grotty  J.  has 
iDemioned  another  class  of  cases  on 
^audalent  assertions,  which  scetii/ra, 
«>te(b). 

(d)  In  Milt$  V.  Sheaard^  3  East,  9, 
^rntcf,  J.  said,  if  the  substantive 
part  of  a  warranty  be  proved,  it  is 
aifficient,  and  it  is  a  very  different 
^iog  whether  the  plaintiff  truly  state 
those  parts  of  a  contract,  the  breach 
of  whidi  he  complains,  though  other 
P^s,  not  material  to  the  qoestioni 
be  not  stated,  or  whether  he  state 
^y  part  of  it  unlraly,  for  then  It 
appears  to  be  a  d^Aercnt  contract. 


And  Lt  BUmCj  J.  in  S.  C.  said,  that 
where  the  plaintiff  states  the  consi- 
deration for  the  promise  of  the  de- 
fendant, he  must  state  the  whole 
consideration,  otherwise  the  contract 
is  not  truly  stated.  But  where  he 
states  the  consideration  truly,  and 
then  states  those  parts  of  the  de- 
fendant's, the  breach  of  which  he 
complains,  and  states  them  truly, 
that  is  sufficient,  without  shewing 
those  parts  of  the  promise  irrelevant 
to  the  breach  complained  of. 

(b)  But  where  one  having  posses^ 
sion  of  a  chattel,  sells  it  as  his  own, 
the  bare  affirmation  carries  a  colour 
of  title,  and  amounts  to  a  warranty, 
and  will  support  an  action,  for  per- 
haps no  other  title  can  be  made  ont. 
Medina  v.  Stovgkton^  Raym.  593. 
£t  vide  Crotse  v.  Gardner^  Canh.  90. 
Furvii  v.  Leicerter,  Cro.  Jac.  474. 
S.  P. 


SS 
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If  the  seller  affirm  the  rent  of  a  house  to  be  more  than  it  really  U, 
iivhereby  the  purchaser  is  induced  to  give  more  than  it  is  worth,  an 
action  will  lie  for  the  deceit;  for  the  value  of  the  rent  is  matter  which 
lies  in  the  private  knowledge  of  the  landlord  and  tenant,  and  must  be 
the  same  to  all.  But  if  the  seller  had  only  affirmed  that  J.  S.  would 
have  given  so  much  for  it,  whereas  J,  S.  had  never  offered  so  to  do,  no 
action  would  lie,  for  such  affirmation  could  not  deceive  in  the  value  ; 
(Risney  v.  Selby,  H.  3  Ann.  Salk.  211.  Raym.  1 118.  S.  C.  nom.  Lya- 
ney  v.  Selby.  Leakins  v.  Chmellp  T.  15  Car.  £.  1  Sid.  146.)  so  if  he 
had  only  affirmed  it  was  worth  so  much,  for  the  purchaser  might  inforoi 
himself  of  the  value.  (Harvey  v.  Foting,  M.  44  &  45  Eliz.  Yelv.  £0.)  (a) 
And  so  it  is  in  all  cases,  where  the  purchaser  may  easily  discover  the 
true  value,  or  where  the  thing  may  be  of.  more  value  to  one  man  than 
to  another;  as  jewels,  pictures,  ifc-^Leakins  v.  Chistell,  sup*  et  vide 
1  Lev.  102.  S.  C.  nom.  Elkhuv.  Treduan. 

In  Chandelor  v.  LopuSf  (E.  1602.  Cro.  Jac.  4.)  which  vras  a  case^ 
whereas  the  defendant  having  skill  in  jewels,  had  a  stone  which  he  affirmed 
to  be  a  bezoar  stone,  and  sold  it  as  such  to  the  plaintiff:  judgment  was 
arrested,  because  the  dechration  did  not  aver,  that  the  defendant  knew 
it  not  to  be  a  bezoar  stone,  or  that  he  warranted  it  to  be  one.  (b) 
.  But  if  a  merchant  sell  one  kind  of  silk  for  another,  whereby  the  pur- 
chaser is  imposed  upon  in  the  value,  he  may  bring  his  action ;  and  thoi^b 
it  appear  upon  evidence  that  there  was  no  actual  deceit  in  the  merchant^ 


(a)  Where  a  thing  is  of  a  certain  which  it  is  practised ,  its  being  coupled 

yaluc,  and  that  is  known  to  the  seller,  with  some  dealing,  and  the  injury 

but  cannot  be  so  to  the  buyer,  if  which  it  is  calculated  to  occasion, 

there  be  any  deceit  in  affirming  the  *and  does  occasion  to  another. . 

value  to  be  different  from  what  it  is,  (b)  Sed  quare  as  to  this  case,  bee 

this  action  lies.  Esp.N.  P.  Dig.  629;  cause  there  may  be  a  difference*  be- 

and  upon  this  principle  the  above  twecn  qfirming  a  thing  te  be  of  a 

cases  in  the  text  were  decided,  and  species  which  it  is  not,  and  warrant' 

%o  was  Jendwine  v.  Slade^   2  Esp.  ing  it  to  be  good  or  bad  of  a  parti« 

N.  P.  C.  5/2.    cited  in  Philips   v.  cular  species.     In  Lysncy  v.  Seiby^ 

Hunter,  2  H.  Bla.  415.  and  it  has  Itaym.  1118.  above  cited,  it  was  said 

been  also  decided  upon  great  consi*  by  Powe//,  J.  that  actions  on  the  case, 

deration,  that  a  purchaser  may  re-,  in  nature  of  a  deceit,  will  lie  upon 

cover  against  a  vendor  for  a  false  A/aUe  affirmation  vdtkout  a  toarranfy^ 

affirmation  of  rent,  though  he  en-  But  where  this  action  is  grounded  on 

quired  what  the  estate  let  for,  and  the  warranty,  there  you  must  say» 

did  not  depend  on  the  statement.  **  vmrrantizando  vendidk/'      Which 

Svgd.  Fend,  andPurch,  5.    See  also  was  formerly  the  usualand  correct 

Pasley  V.  Freeman,  3  T.  Rep.  51,  form  for  this  purpose.    Vide  Pope  v« 

where  Buller,  J.  said,  that  every  de-  JLewyn^,  Cro.  Jac.  630.  See  also  Mr. 

ceit  comprehends  a  lie,  but  yet  it  is  Selwyn'%  observations  on  this  case  in 

more  than  a  lie,  from  the  view  with  his  Abr.  of  If,  P.  Xiov,  p.  581. 

but 


Chap.  I.]  deceit. 

bat  that  it  was  in  the  iactor  beyond  sea ;  yet  it  will  be  sufficient  to 
charge  the  defendant;  for  he  shall  be  answerable  for  the  deceit  of  his 
factor  civiliier,  though  not  criminaliter ;  for  since  somebody  must  be  a 
loser,  it  is  more  reasonable  that  he  that  puts  the  trust  and  confidence 
in  the  deceiver  should  be  the  loser,  than  the  stranger. — Hem  v.  Nichols, 
Salk.  289.  (a) 

If 


3U 


(a)  So  if  a  servant  sell  any  thing 
ID  the  way  of  his  master's  trade,  and 
warrants  it,  the  master  is  liable. 
Esp,  N.  P.  Dig.  630.  £t  vide  Gram- 
mar  v.  Nixotiy  I  Stra.  65  3»  and 
Armory  y.  Delamirie,  1  Stra.  505.  S.P. 

But  where  some  hops  were  sold  by 
sample,  with  a  warranty  that  the 
bulk  was  of  the  same  quality,  the 
lair  will  not  raise  an  implied  war« 
Tanty  that  the  commodity  should  be 
merchantable,  though  a  fair  mer- 
chantable price  was  given ;  thereCbre, 
if  there  be  a  latent  defect  then  exist- 
ing in  it  unknown  to  the  seller,  and 
without  fraud  on  his  part  (but  arising 
from  the  fraud  of  the  grower)  such 
«cller  is  not  answerable,  though  the 
j^oods  turn  out  not  merchantable. 
Parkinum  v.  Lee^  2  East,  314,  as  to 
sale  of  goods  by  sample,  and  a  com- 
pliance with  warranties.  Vide  etiam 
Fortune  v.  lAngham^  2  Camp.  41 6. 
Hibbcrt  V.  Shee,  I  Camp.  113.  Fisher 
^'Samuditf  1  Camp.  19O. 

Id  order  to  charge  the  seller  by 
n^&son  of  his  warranty,  it  must  be 
observed,  that  the  warranty  does  hot 
extend  to  defects  visible  to  the  buyer, 
for  be  must  be  aware  of  what  he 
can  see.  But  if  the  defect  be  not 
visible,  a  general  warranty  shall  ex- 
tend to  it,  and  subject  the  seller  in 
case  of  fraud.  Vide  Fasla/  v.  Free* 
"tan,  3  T.  Rep.  63,  where  an  action 
vras  brought  upon  an  inducement  to 
the  plaintiff  to  give  credit  to  a  third 
person,  in  consequence  of  an  alTirma- 
tion  by  the  defendant  which  he  knew 
to  be  false,  and  it  was  there  held, 
that  to  maintain  such  action,  it  was 
Aot  necessary  that  defendant  should 
We  any  interest  in  the  deceit,  or 
that  be  should  have  colluded  with 
the  other  party,  for  fraud  without 


damage,  or  damage  without  fraud, 
gives  no  cause  of  action,  but  where 
these  two  concur,  the  action  lies. 
Per  Croke^  J.  in  Bailj/  v.  Merrill^ 
3  Bulst.  9^ ;  and  it  was  said,  that 
in  the  declaration, yraudti/eii/fr,  with- 
out scietUf  or  sciens  without  fraudu* 
Icnterf  would  be  sufficient.  Per  BuU 
ler^  J.  jn  PomUj/  v.  Freeman^  sup.  in 
which  case  Grose^  J.  mentioned  ano- 
ther class  of  cases,  (somewhat  con- 
tradictory) on  fraudulent  assertions, 
in  which  this  action  cannot  be  main- 
tained, namely,  where  the  affirma- 
tion is  that  the  thing  sold  has  not  a 
defect  which  is  visible,  as  in  a  case 
cited  arguendo  in  Bayky  v.  Merreli, 
Cro.  Jac.  387,  where  a  man  bought 
a  horse,  which  the  seller  warranted 
to  have  two  eyes,  when  in  fact  it 
had  but  one,  yet  the  purchaser  was 
held  without  remedy.  So'in  Dyer  v. 
Hargrove^  10  Ves.  507,  Grants  M.  R. 
said,  that  at  law  a  warranty  is  not 
binding  where  the  defect  is  obvious, 
and  he  put  the  case  of  a  horse  with 
a  visible  defect,  or  a  house  without 
roof  or  windows,  as  in  good  repair. 

On  a  warranty  broken,  the  ancient 
method  was  to  declare  in  tort,  in 
which  case  it  was  not  necessary  to 
charge  the  scienter,  or  if  charged,  to 
prove  it.  IVUlUwuon  v.  Allison,  2 
£ast,  451.  But  the  modern  prac- 
tice of  declaration  in  atisumpsit,  with 
the  money  counts  adde<i,  being  found 
more  convenient,  it  has  been  adopted 
ever  since  the  case  of  Stuart  v.  iVii" 
kins,  M.  1778.  Dougl.  18. 

And  there  are  other  cases  of  ex- 
press warranty  which  move  on  the 
principle  before  laid  down.  As  where 
a  painter  exhibited  specimens  of  his 
art  to  one  who  contracts  with  him 
for  a  painting  of  a  particular  size, 

at 
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If  the  vendor  affirm  a  horse  to  be  sound  wind  aad  limb,  whereupon 

the  purchaser  fiiem  adkibens  gives  so  much ;  if  the  horse  be  blindy  an 

[  *  32  ]    action  will  lie ;  (a)  but  it  seema  to  be  good  evidence  *  in  such  case  on 

the 


m^ 


i»i>* 


at  a  certain  price,  and  the  painting 
sent  is  of  inferior  execution.  It  was 
held,  that  the  vendee  must  cither 
pay  the  price  or  return  the  picture. 
Grimaldi  v.  White,  4  Esp.  N.  P.  C. 
93.  r>t  vide  liunt  v.  Silk,  5  East, 
449.  452.  2Pr.  Smith  15.  Ba^sten 
V.  Btittir,  7  East,  479.  Taylor  v. 
Hare,  1  Bos.  and  Pull.  N.  11.  260. 

In  JiircA'sLaw  IR9,  it  is  laid  down, 
that  a  warranty,  in  order  to  charge 
the  vendor,  must  be  upon  the  sale, 
for  if  after  it  is  void.  And  the  war- 
ranty can  only  reach  things  in  being 
at  ,the  time.  3  Blac.  Com.  l65, 
therefoi-c  an  offer  of  a  warranty  at 
one  time  will  not  extend  to  a  subse- 
quent sale  of  the  same  thing.  Anon, 
1  Stra.  414.  But  this  action  lies  for 
the  breach  of  a  warranty  in  the  sale 
of  a  chattel  for  which  tht  purchaser 
has  not  paid.  9  Henry  YIL  21.(6) 
Bro,  Ab.  tit.  Deceit,  pi.  24. 

So  will  cheating,  or  a  false  pre* 
tence,  maintain  this  action,  as  per- 
sonating u  man  in  the  demand  and 
receipt  of  money.  Thompson  v. 
Gardener,  Mo.  S38.  But  not  for 
the  assumption  of  full  age  by  an  in- 
fant to  obtain  money.  Johnson  v. 
Pye,  1  Sid.  258.  Yet  for  playing  for 
money  with  false  cards  or  dice  it 
will.  Harris  v.  Bowden^  Cro.  Eliz. 
90. 

{a)  A  horse  being  more  the  sub- 
ject of  speculative  dealing,  than  al« 
most  any  chattel,  and  being  more 
liable  to  secret  maladies  than  any 
other  animal,  (which  maladies  are 
frequently  not  discernablc  cither  on 
inspection,  or  a  mere  trial)  it  has  be- 
come usual,  and  a  practice  of  pru- 
cTence,  to  require  from  the  seller  a 
warranty  of  soundness,  to  guard 
against  latent  defects,  and  in  Parkin' 
son  V.  TiCe,  2  East,  323,  it  was  held, 
that  if  an  express  warranty  be  given, 
the  seller  wiU  t»e  liable  for  every  la* 


tent  defect,  but  if  there  be  no  snch 
warranty,  and  the  seller  dispose  of 
the  thing  such  as  he  believes  it  to 
be,  Grose,  J.  said,  he  did  not  know- 
that  the  law  would  imply  he  bad 
sold  it  on  any  other  terms  than  what 
passed ;  in  fact,  it  is  the  fault  of  the 
buyer  if  he  do  not  insist  on  a  war- 
ranty. Lawrence,  J.  also  said,  that 
a  seller  is  not  liable  fbr  a  latent  de- 
fect where  there  is  no  fraud,  even 
though  the  horse  have  a  secret  ma- 
lady, if  he  be  sold  without  a  war- 
ranty. 

It  was  long  a  prevalent  idea  that 
a  sound  price  given  for  a  horse  was 
tantamount  to  a  warranty  of  sound* 
ness,  but  in  the  above  case  Grose,  h 
observed,  that  Lord  Mansfield  had  re- 
jected this  doctrine  as  loose  and  un- 
satisfactory, and  he  laid  it  down  as 
a  rule,  that  there  must  either  be  an 
express  warranty  of  soundness  or 
fiaud  in  the  seller  to  maintain  this 
action,  which  express  warranty  ha 
held  to  extend  to  all  sorts  of  sound- 
ness whether  known  or  pnknown  to 
the  seller. 

If  a  horse  be  warranted  sound, 
and  if  upon  discovery  that  it  is  not 
BO,  the  buyer  offers  to  return  it,  but 
the  seller  refuses  to  receive  it,  the 
former  may  bring  his  action  on  the 
breach  of  the  warranty,  if  he  can 
prove  the  unsoundness  existed  at  the 
time  it  was  given,  even  though  eight 
months  had  elapsed ;  for  Lord  Lovgh^ 
borough  held,  that  no  length  of  time 
could  altera  contract  originally  false* 

But  where  the  seller  expressly 
warrants  a  horse  to  be  sound,  and 
undertakes  to  regeive  him  back  and 
restore  the  money,  if  on  trial  he  shall 
be  found  defective,  the  buyer,  on 
discovery  of  unsoundness,  must  in* 
stantly  return  the  horse,  for  a  trial 
means  a  reasonable  trial.    Adams  y» 

Richards,  2  a  Blac  575.    Et  ^»^ 

faync 


Ae  pArt  of  the  ^eflnidint,  that  the  defect  is  visiUe,  for  then  i^  otnntii 
he  reuooabl;  nteiided  that  the  afirmatton  iitended  t^  it.    And  no^e; 

that 


is* 


« 


fajfne  v.  Wkale^  7  Ka»t,  $74.  Povser 
f.  IVtlU^  Cowp.  818*.  cited  in  Weiton 
V.  Doauuf,  Dougl.  23. 

So  if  a  inan  buy  a  hone  which 
is  warranted  sound,  and  he  aftor- 
vards  prove  to  be  uawmnd  at  the 
time  of  the  warranty,  the  buyer  may 
ieep  ihe  horse,  and  bring  an  action 
en  the  warranty,  in  which  he  may 
FKovcr  the  difference  between  the 
?alue  of  a  sound  horse,  and  the  un- 
sound horse  when  sold  to  hiro,«>or 
nay  return  the  horse,  and  sue  for 
tjie  fall  price,  bat  in  the  latter  case 
he  must  return  him  in  the  same  state 
as  when  bought,  and  not  diminished 
iir  Taiiie.  Curti$  v.  Hannay,  3  £sp. 
K.  P.  C.  83.  £t  vide  Grimaldi  v. 
Wk^t,  4  ibid,  95.  and  Hmt  v.  Silk^ 
^  East,  452.  S.  P. 

So  wberit  plaintiff  declared,  that 
in  consideration  of  his  re-delivery  to 
defendant  of  an  uiuoand  horse,  which 
he  had  beibre  bought  of  him,  de- 
fendant had  promised  to  deliver  ano- 
ther horse  in  lieu,  Spc.  which  should 
be  yoQng,  and  worth  £80,  and  then 
alledged  a  breach  in  both  respects, 
this  was  held  snfficient,  though  the 
proof  was  not  only  of  a  promise  that 
the  second  horse  shouUi  be  worth 
£80,  (which  it  was  not)  and  be  a 
young  horse,  but  also  of  a  warranty 
that  it  was  sound,  and  had  never 
heeo  in  harness*  Miles  v.  SMevmrdf 
t  East,  7. 

At  a  sale  by  auction  one  con* 
ditioo  was,  that  any  horse  pur- 
chased there,  and  warranted  sound, 
should  be  so  deemed,  unless  retut'ned 
within  two  days ;  plaintiff  bought  a 
horse,*  warranted  six  years  old,  and 
sound;  ten  days  afterwards  plaintiff 
discovered,  that  the  horse  wa«  twelve 
years  old,  and  offered  to  return  him, 
hut  defendant  refusing  to  receive 
him,  plaintiff  brought  this  action, 
^id  obtained  a  verdict,  which  the 
court  afterwards  si>t  aside,  holding 
that  the  conditioa  of  sale  was  con* 


fined  to  the  soundness,  and  did  n6( 
extend  to  the  age.  B'udkanan  n 
Famsiow,  2  T.  Hep,  745. 

As  to  the  publication  of  condi<^ 
ttonsof  sale,  it  was  held,  in  Stesnara 
v.Aldridge,  3  Esp.  N.  P.  .C.  271, 
that  uhcre  the  auctioneer  announced 
the  conditions  to  be  as  usuai^  and 
pasted  them,  printed  on  paper,  under' 
Lis  box,  it  was  a  sufficient  notice  to 
all  bidders;  and  (^ord  Kenyan  com- 
pared this  to  cases  of  carriers  who 
limit  their  responsibility  by  their 
public  notices. 

Where  a  horse  is  sold,  warranted 
sound,  .and  part  of  the  purchase 
money  is  paid  down,  if  he  prove  un« 
sound,  and  not  of  grvater  value  than 
what  is  paid,  the  seller  has  received' 
quant,  mer.  anci  can  recover  no  raorc^ 
King  v.  Boston,  7  East,  481.  (n.) 

If  a  man  sells  a  horse  as  of  tbci 
age  stated  in  a  written  pedigree,  and 
di'clarcs  he  knows  no  more,  this  docs 
not  amount  to  a  warranty.  Dunlop 
v.  IFangk,  Peakc's  N.  P.  123. 

Neither  can  a  horse  be  deemed 
unsound  which  is  lame  by  accident, 
and  capable  of  being  speedily  cured, 
therefore  an  averment  of  a  general 
warranty  of  soundness  is  supported 
by  evidence  of  a  warranty  made 
with  an  exception  of  such  an  injury. 
Garment  v.  BarrSy  2  Esp.  N.  P.  C» 
673. 

In  an  action  on  a  warranty  it  it 
not  enough  to  shew  that  a  horse  is  a 
roarer y  for  that  may  be  a  habit  and 
not  symptomatic  of  any  disease,  or 
it  may  proceed  from  causes  uncon* 
nectcd  with  health.  Basset  v.  Co//if, 
2  Camp.  523. 

A  party  sued  on  the  warranty  of 
a  horse  may  call  a  prior  vendor,  who 
said  with  a  warranty,  to  pmve  the 
animal  sound.  Briggs  v.  Criekf  5 
Esp.  N.  P.  C.  99. 

The  vendee  of  a  warranted  horse, 
which  proves  unsound,  cannot  re* 
cover  the  expeaces  iacuried  iu  keep* 
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that  if  the  first  contract  with  warranty  be  broken  off,  the  warranty  will- 
not  extend  to  a  subsequent  saie.-^Butterfield  v.  Burroughs,  T.  1707* 
Salk.  211.  cited  in  Hartop  v.  Hoare,  3  Atk.  44. 

It  has  b^eiL  s^id^  that  if  a  married  man  pretend  tp  be .  singlei,  and 
marry  J.  S.  she  may  bring  an  action  to  recover  damages  for  the  injury 
done  her  by  his  deceit;  {Anon.  35  Car.  £.  Skin.  1190  but  such  an 
action  will  not  lie  for  a  man  who  is  imposed  upon  by  a  married  woman, 
Ibecause  the  conversation  and  contract  of  the  wife  will  not  bind  the 
husband.  (Cooper  v.  Witham,  M.  1668.  1  Lev.  247.)  And  it  may  bo 
doubted  in  the  other  case,  being  felony  by  1  Jac.  as  it  is  a  general  rule^ 
that  where  a  trespass  is  by  statute  turned  into  felony,  the  trespass  is 
merged ;  {Proctor  v.  Buryf  Hil.  17  Geo.  2.  C.  B.)  though  in  the  case 
of  Garford  v.  Richardson,  T.  S6  Car.  2.  the  court  of  K.  B.  upon  a 
motion  in  arrest  of  judgment  in  such  an  action  brought  by  a  woman,' 
gave  judgment  for  the  plaintiff^  holding  the  action  to  be  maintain- 
able (a). 


ing  the  horse  unless  he  offer  to  return 
him  before  he  bring  the  action. 
Catwtll  V.  Coart^  2  Camp.  82.  And 
the  Court  of  C.  B»  reduced  a  ver- 
dict io  which  the  keep  had  been  in- 
cluded, contrary  to  the  Chief  Jus- 
tice's direction.  S.  C.  1  Tauni*  566. 

A  warranty  of  the  soundness  of  a 
horse  does  not  require  a  stamp,  it 
being  an  agreement  relating  to  the 
sale  of  goods.  Skrine  v.  Blmore^  2 
Camp.  407*  and  S.  P.  was  ruled  by 
Lawrence^  J.  at  Dtoon  assises  1809i 
in  Page  v.  Fry,  ib. 

(a)  The  old  cases  on  tliis  subject 
were  confined  to  fraudulent  asser- 
tions by  the  contracting  parties  only, 
and  did  not  extend  to  the  wilful 
misrepresentations  of  strangers  to 
the  contract,  and  they  proceeded  upon 
the  breach  of  a  promise  either  express 
or  implied^  that  the  thing  misrepre* 
sented  was  true,  but  a  different  doc- 
trine now  prevails,  and  for  the  first 
time  it  was  decided  in  FasUy  v.  Free^ 
snan,  H.  1789*  3  T.  Rep.  51.  that 
where  a  man,  with  a  design  to  de- 
ceire  and  defraud  another,  who 
makes  enauiry  of  him,  falsely  rei- 
presents  the  matter  .enquired  ot, 
whereby  an  injury  arises,  this  action 
will  lie  against  the  party  making 
fuch £slsexepreseatation|  though  he-^ 


be  a  stranger  to  the  original  con- 
tract. This  case  was  elaborately 
argued,  and  on  the  argument  a  fur- 
ther question  arose  whether,  admit* 
ting  all  the  facts  stated  to  be  true, 
this  action  could  be  maintained,  and 
Kenyan^  C.  J.  Ashkurst,  J.  and  But* 
ler,  jf .  held,  that  it  could,  but  Grose, 2. 
held  contra. 

It  is  not  necessary  however  to  sup* 
port  this  action,  that  the  defendant 
should  either  himself  derive  an  sul- 
vantage  from  the  deceit,  or  collude 
with  the  person  who  did  derive  a  be* 
nefit ;  for  if  there  be  fraud,  t:  e.  an 
intention  to  deceive,  this  action  will 
lie,  but  not  otherwise,  therefore  where 
a  man  incautiously  represented  cir^ 
cumstances  to  be  within  his  own- 
knowledge,  which  he  could  not  have 
known,  but  had  good  reason  to  be* 
lieve,  it  was  held  by  Grose,  Lawrence^ 
and  Le  Biauc,  J.  contra  Kenyon,  C.  J. 
that  this  action  was  not  maintainable, 
Haycroft  v.  Creasy,  2  East,  92. 

A  credit  having  been  lodged  with 
defendant  by  a  foreign  house,  in  favor 
of  T.  to  a  limited  amount,  on  an  ex- 
press stipulation  that  goods  should 
be  previously  lodged  with  defendant 
to  treble  that  amount,  and  plaintiff- 
having  enquired  of  defendant  the  re- 
sponsibility of  Tm  to  which h& replied, ' 

he 
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CHAPTER   IL 

OP  TROVER.  Ca^ 

TROVER  is  a  spedal  action  on  the  case^  which  one  man  may  have 
gainst  another,  who  hath  in  his  possession  any  of  his  goods  by  delivery, 
finding  or  otherwise,  or  sells  or  makes  use  of  diem  without  his  consent, 
or  refuses  to  deliver  them  on  demand ;  and  it  is  for  recovery  of  da* 
■uiges  to  the  value  of  the  goods ;  (b)  and  therefore  the  declaration  ought 


be  knew  nothing  of  him,  except  what 
be  had  heard  of  him  from  his  cor- 
respondent, but  that  a  respectable 
credit  had  beeli   lodged  with  him, 
which  he  hel<f  at  the  disposal  of  T. 
(not  mentioning  the  previous  stipula- 
tion) and   that  upon  a  view  of  all 
the  circumstances  which  bad  come 
to  his  knowledge  plaintiflf  might  exe* 
cme  r/s  order  with  safety.     It  was 
held,  that  there  was  a  material  sup* 
pretsion  of  the  truth  on  defendant's 
part,  and  sufficient  evidence  for  the 
jury  to  find  fraud,  which  was  the 
gist  of  the  action,  though  defendant 
added,  when  he  made  the  represent 
tation  that  he  gave  the  advice  with- 
out prejudice   to  himself.     Verdict 
for  plaintiff.     Ejfre  v.  Dumford^  1 
East,  318.     So  if  i#.   fraudulently 
Btsrepresi>nt  the  circumstances  of  B» 
in  order  to  induce  €•  to  give  him 
credit,  and  add,  '*  if  be  does  no(  p^y 
•*  for  the  gofnis  I  will."    The  court 
held,  that  this  action  might  have  been 
maintained  against  A.  even  without 
the  addition  of  the  promise.  Uamar 
V.  AUxandtr,  2  Bos.  and  Pull.  N.  H. 
Ul. 


(a)  See  the  case  of  Wiibraham  v. 
&ov,2  Saund.  47*  where  the  learned 
editor,  Mr.  Serjeant  IVillwms,  has 
obliged  us  with  a  very  explanatory 
note  on  the  nature,  properties,  and 
requisites  of  this  sort  of  action. 

(6)  And  it  differs  from  deiinue  in-, 
asmuch  as  detinue  is  brought  for  the 
thing  itself,  and  trover  for  its  value 
in  damages*  Hartford  v.  Jones,  3 
Salk.  654. 

Trover  is  a  fictitious  action  in  form 


but  not  in  substance.  Hambly  ▼• 
Trott^  Cowp.  37 1»  and  supposes  a 
loss  by  the  plaintiff  of  'bis  personal 
goods,  and  not  only  a  finding  of  them 
by  defendant,  but  a  tortious  conver- 
sion of  th^m  to  bis  defendant's  use, 
for  that  is  the  gist  of  the  action. 

To  maintain  trover  there  are  four 
requisites : 

1 .  An  absolute  or  special  property 
in  the  plaintiffs  (but  not  both)  when 
the  defendant  took  and  converted  the 
goods,  t.  e.  An  absolute  possession, 
and  an  exclusive  right  of  enjoyment 
in  him  till  defeated  by  some  act  of 
his  own.  (Per  Latorenfe^  J.  in  IFebb 
y.  Fox,  7  T.  Rep.  398.)  or  that  spe* 
cial  property  which  a  possessor  has 
subject  to  the  claims  of  others.  Ar» 
mory  v.  Delamirie,  1  $tra»  ^05. 

2.  A  right  of  possession  in  the 
goods.  For  though  a  property  with- 
out possession,  or  possession  without 
property,  will  do,  yet  a  right  in  both 
must  concur.  Vide  Lord  Cullen's 
Case,  post,  p.  33.  Hudson  v.  Hudson, 
Latch.  214.  and  Gordon  v.  Harper^ 
7  T.  Rep.  9. 

3.  That  the  goods  were  personal. 
For  trover  lies  not  for  any  thing  af- 
fixed to  the  freehold.    Per  Kenyon^ . 
in  fVebb  v.  Fox,  sup. 

4.  That  the  defendant's  conversion 
was  wrongful.  For  that  it  is  which 
forms  the  gist  of  the  action.  Fuller 
V.  Smith,  3  Salk.  S66,  and  therefore  , 
it  is,  that  if  a  man  finds  the  goods 
which  he  had  lost  in  the  hands  of. 
another  who  bought  them  ip  open 
market,  or  at  a  fair,  the  property  is 
altered,  and  he  cannot  recover  thein« 
liM^498.  I  Danv.  23. 

to 


Si  d  Injuries  aff'ecting  piridHil  Property.     [Book  H. 

to  contain  convenient  certainty  in  the  description  of  the  things,  so  that 
the  jury  may  know  what  is  meant  thereby  ;  but  it  need  not  contain  so 
much  certainty  as  an  action  of  detinuey  because  that  is  for  the  recovery 
of  the  things  themselves,  and  therefore  trover  for  20  ounces  of  cloves 
and  mace  has  been  holdeli  good.  {Hartford  v,  Jonesp  M.  10  W.  3.  Stll^, 
6o4.)  So  for  a  parcel  of  diamonds. — White  v.  Graham,  U.  2  Geo*  II» 
Str.  887.  (a) 

If  a  gentleman  lodge  jewels  sealed  up  in  a  bag  with  a  banker  for  saf« 
[  *  33  ]  custody  only,  and  the  banker  break  open  the  bag,  and  *  pawn  the  jeweb|i 
to  another,  the  gentleman  may  bring  trover  against  the  pawnee,  for  he 
shall  not  be  answerable  for  the  deceit  of  the  banker,  as  he  gave  him  no 
power  to  do  that  act  in  which  the  deceit  lies ;  and  therefore  it  differs 
greatly  from  the  case  taken  notice  of  in  the  last  chapter,  of  the  merchant 
answering  for  the  deceit  of  the  factor.— ^ffaffop  v,  Hoare,  E.  IG  Geo.  £, 
flStra.  1167.  1  yf\U.S.(b) 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in  which  th» 
goods  came  to  the  hands  of  the  defendant  is  only  inducement:  and  therc^ 
fore  the  plaintiff  may  declare  upon  a  devenerunt  ad  manus  generaUy,  or 
specially  per  intentionem,  (though  the  defendant  came  to  tint  goods  hy 
deKvery,)  or  that  the  defendant  fraudulently  at  cards  won  money  (of  the 
fllaintiff )  from  tlie  wif$  of  the  plaintiff;  and  this  being  but  induoement, 
need  not  be  proved ;  but  it  is  sufficient  to  prove  property  m  himself>  posv 


(a)  So  for  400  pieces  oi^  ends  of  So  for  the  title  deeds  of  au  estate* 

teards.     Knight  v.  Barker ^  2  Raym.  Yea  v.  Field,  2  T.  Rep.  708. 

M 1 9.  So  for  the  exemplification  of.  let* 

So  for  a  piece  of  tepee.    Radtey  ters  patent.    Jones  v.  Winckworih, 

V.  Rudge,  2  Sira.  738.  Hard.  111. 

So  for  a  dog,  which  cannot  be  de-  So  for  money  (though    formerly 

tained  for  bis  keep.  Binstcadv.Buck,  doubted)  because  damages  only  are 

2-  Bla.  Ili7.     Kt  vide  Nicholson  v.  to  be  recovered,  jinon.  1  Stra.  142. 

Chapnan,  2  11.  Bla.  256.  So  for  old  iron  generally^  but  this 

So  for  whelps,  where  a  roan  has  is  good  only  after  verdict.    Talbot  v. 

aproperty  in  the  bitch.  Chambers  y.  Spear^  Willes,  70. 

Warkhome,  3  Salk.  140.  So  for  a  suit  of  child-bed  linen. 

So  for  a  gelding  on  a  count  for  a  atid    a    muff,    good   after    verdict, 

horse.     Gravely  v.  Ford,  2  Raym.  Helyng  y.  Jennings,  1  Raym.  133. 

IfiOp.  So  for  a  parcel  of  pack-cloths, 

Sd  for  a.  bond.-    Arnold  v.  Jeffery^  n^rappers,  and  cords,  and  no  objec- 

s^,  Salk.  654;  tion  to  the  uncertainty  of  the  word 

So  for  a  bill  of  exchange.  Luca$  •'parcer  after  judgment  by  default, 

V.  Uaynes,  Salk.  130.                          '  Bottontley  v.  Ifarrison,  2  Stra.  809. 

So    far  a  bank  bill    against    a  2  Raym.  1529,      Vide  etiam  Hart* 

finder,  but  not  against  his  assignee,  /hrd  v.  Jones,  sup.  S.  P. 

Anon^  I  Salk.  126.  (tj  Reported  fully  in  3  Atk.  44. 

session 
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icMou  to  havft  been  in  the  Aefendanti  afffed  ft'co«veriion  by  faiin«* 
£3.    lyierV.SmUh^ll.BW.S.  SS9ik.S6&.  (a) 
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tw  O  rfitx      fit 


{a)  In  trover  at  Kisi  Prius,  cw, 
Hoitf  €•  J.  A  cMTpenter  sent  hit  ser* 
vant  to  work  for  hire  at  the  Qyeen's 
yard;  having  been  there  some  time, 
be  refased  to  go  again*  on  this  the 
surveyor  kept  his  tools,  pretending 
an  usage  to  detain  tools  to  force 
workmen  to  continue  till  the  .Queen's 
irork  was  done*  A  demand  and  ro 
fasal  being  proved  at  one  time,  and 
a  tender  and  refusal  after,  Ifolt\  C.  J. 
said,  the  very  denial  of  goods  to  him 
who  has  a  right  to  demand  them  is 
an  actual  conversion,  and  not  evi- 
dence of  it  only,  as  hath  been  holden. 
For  what  i»  conversion  but  an  a»« 
soming  upon  oneself  the  propertyand, 
right  of  disposing  of  another's  goods, 
and  he  that  takes  upon  himself  to 
detain  another's  goods  wi  thou teause, 
takes  upon  himself  the  right  of  dis^ 
posing  of  them.  So  the  taking  and 
carry in|  away  another's  goedr  Is  i^ 
conversion.  So  if  one  come  into 
my  close,  and  take  my  horse,  and  • 
ride  faim,  it  is  ff  CDnversion;  And 
here*  if  the  plaintiff  had  received 
tbeoi  upon  tender,  the  action  would 
lay,  notwithstanding  upon  the  former 
conversion,  and  the  having  the  goods 
after,  would  go  only  in  mitigation  of 
damages;  {Baldwin  v.  Cole,  6  Mod. 
1^2.)  ergo  a  temporary  conver- 
sion will  support  trover,  though  de- 
fendant do  not  claim  the  absolute 
property.  This  last  case  was  re- 
cognized by  EllenboruugA,  C.  J.  in 
M*Comhie  v.  Dames,  6  East,  540,. 
where  it  was  held,  that  taking  an  as- 
signment of  tobacco  in  the  king's 
warehouse,  by  way  of.  pledge,  from 
a  broker  who  had  purchased  it  in  bis 
om  name  Jot  hU  principal^  and  re- 
fusing to  deliver  it  to  the  principal 
after  notice  and  demand  by  him 
(none  other  than  he  in  whose  name 
it  is  warehoused  being  able  tp  taka 
it)  is  a  conversion. 

Bat  where  defendant  took  plains 
tiff's  boat  to  assist  him  in  a  state  of 
(danger,  and  the  boa(  sunk,  tl^is  is 


not  an<  illegal   conversion.      DraJce 
V.  Sliortefy  4  Esp.  N.  P.  C»  l65. 

So  for  takini;  five  oxen  by  defend- 
ant's bailiff,  who  was  dcad>  dift-ndant 
insisted  that  plaintiff  should  hav^ 
brought  trespass,  and  not  trover  ;  S9d 
per  cur,  lie  might  bring  either. 
Bhhop  V.  Montagtiey  Cro.  Eliz.  824. 
Cro.  Jttc.  50.  S.  C. 

So  where  a  tenant  for  life  pawned 
plate,  it  was  held,  that  the  pawn* 
broker  could  not  hold  it  against  the' 
remainder-man^  though  he  had  no 
notice  of  the  pawner's  interest  in  it. 
Hoare  v.  Parker,  2  T.  Rep.  376'. 

Yet  if'  goods  be  obtained  fVoro  ^ 
by  fraud,  and  pawned  to  B.  without 
notice,  and  A.  prosecute  the  offen* 
dcr  to  conviction,  and  get  possession 
of  his  goods,  B.  may  maintain  trover 
for  them.  Parker  v.  Patrick,  5  T.  R. 
175.  But  in  felony, where  the  owner'a 
right  of  restitution  being  positive?  ly' 
given  by  21  //.  8.  r.  IJ.  trover  will 
not  lie,  Horwood  v,  Smitk,  2  T.  R« 
750. 

Trover  against  a  pawnbroker  for 
goods  pledged  with  him,  which  had 
been  stolen.  It  appeared  that  tha- 
goods  in  question  were  stolen  from 
the  house  of  the  plaintiff,  and  had 
been  pawned  by  a  woman  named* 
Bronn,  but  that  she.  had  been  tried 
for  the  felony  and  acquitted,  on  ac« 
count  of  the  absence  of  a  material 
witness.  Lord  Ellefiborovgh  held, 
that  the  action  well  lay.  Packer  v« 
Gillies,  2  Camp.  336.  (n.)  Sed  vid0 
Parker  v.  Patrick,  supra. 

Trover  will  lie  by  the  owner  of  ^ 
ship  against  a  purchaser  from  thd' 
master,  unless  the  vendee  can  shew 
urgent  necessity  for  the  sale.  H^i^ 
man  v.  Multan,  5  Espu  N.  P.  C.  6$* 

In  trover  for  a  bill  of  sale  of  one- 
fourth  part  of  a  ship,  tho  plaintiff 
not  being  able  to  prove  a  demand 
and  a  refusal,  prior  to  tho  com* 
mencement  of  his  suit,  offered  to* 
shew  that  defendant  had  actually 
sold  the  ship,  and  contended,  that 

this 
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In  the  dedamtion  the  conversion  was  laid  fo  te  on  a  day  before  the 
trover;  wherefore  a  motion  was  made  in  arrest  of  judgment,  but  the  de- 
claration was  holden  to  be  good,  for  the  Postea  cowveriit  is  suflBcienty 
and  the  vtz.  is  void. — Tesmondy.  Johnson,  T.  1617«  Cro.  Jac.  428. 

^8  to  the  property,  a  special  one  is  sufficient,  and  therefore  thb  action 
may  be  brought  by  a  carrier  or  bailee ;  or  by  a  finder,  for  that  will  enable 
him  to  keep  the  thing  against  all  but  the  rightful  owner .-*-^i76raAam  v. 
Snow,  H.  21  &  22  Car.  2.  1  Mod.  31.  Armory  v.  Delamirie,  H. 
8  Geo.  1.  1  Str.  505. 

A  sheriff  who  has  taken  goods  in  execution  may  bring  trover  for  them, 
if  they  were  taken  away  before  the  Bvie.-^Wilbraham  v.  Snow,  H.  21 
&  22  Car.  2.  2  Saund.  47.  1  Lev.  182.  1  Vent.  52.  1  Mod.  80.  (2 
Keb.  588.  (a) 

If  an  house  be  Mown  down  and  a  stranger  take  away  the  timber,  the 
lessee  for  life  may  bring  trover ;  for  he  has  a  special  property  to  make 
use  of  the  same  (as  if  he  would  rebuild)  though  the  general  property 
be  in  the  reversioner.-*— Per  Patvel,  J.  on  Midland  Circuit,  Salk.  MSS. 

A  lord  who  seizes  an  estray  or  wreck,  may,  before  the  year  and  day 
expired^  maintain  trover  agunst  a  stranger ;  for  he  has  more  than  a  pos* 
session,  viz,  a  possession  that  will  turn  mto  a  property. — Sir  fVilliam 
Courtney's  Case,  C.  B.  Salk.  MSS.  Pye  v.  Pleydel,  Berks.  1750.  Per 
Clarke,  Bar.  S.  P- 


this  being  a  conversion  in  fact,  ren- 
dered it  unnecessary  to  prove  a  demand 
and  refusal.  And  Lord  Kenyan  said, 
that  as  the  action  was  for  the  bill  of 
aale,  and  not  for  the  ship  itself,  this 
was  no  conversion,  for  by  possibility 
it  might  happen,  that  one  person 
should  be  entitled  to  the  bill  of  sale, 
andjinother  to  the  ship,  and  there* 
fore  nonsuited  the  plaintiff.  Lee  v. 
Wilkinson^  Sittings  after  Hilary,  30 
Geo.  3.  MS.  Ca. 

If  A.  indorse  a  bill  drawn  in  his 
favor,  and  accepted,  and  give  it  to 

B,  to  negociate,  and  jB.  give  it  to 

C.  who  delivers  it  to  D,  without  con- 
sideration, A,  may  maintain  trover 
against  D,  for  it,  though  it  be  two 
years  over  due.  Cogger  ley  v,  Cuthberi, 
2  Bos.  and  Pull.  N.  R.  170.  And  in 
trover  on  bills  of  exchange  the  ex- 
chequer chamber  allowed  interest 
from  the  date  of  the  final  judgment 
on  all  such  bills  as  had  been  received 


before  judgment,  and  from  the  time 
of  the  receipt  on  all  such  as  had 
been  received  afterwards.  Atkins  v. 
Wheeler,  2  Bos.  and  Pull.  N.  R.  205. 

Trover  lies  not  for  goods  con- 
demned by  a  foreign  court  having 
competent  jurisdiction.  Hnghes  v. 
Cornelius,  T.  Raym.  473.  Skin.  59. 
Sedsecus,  where  a  court  has  only  a 
limited  jurisdiction.  Papillon  v.  Buck-- 
ner,  Hardr.  478.  Terry  v.  Hunting'^ 
don,  ibid.  480. 

See  further  as  to  what  amounts  to 
a  coMfcrsion  and  evidence  t hereof, ipo%t, 
p.  44  (a.)  n.  (b.) 

{a)  So  if  a  party  pay  money  to 
redeem  his  goods  from  a  wrongful 
distress  for  rent,  he  may  maintain 
trover  against  the  wrong-doer.  Ship^ 
wick  V.  Blanchard,  6  T.  R.  298.  but 
trover  lies  not  for  goods  irregularly 
sold  under  a  distress.  Wallact  v« 
King,  1  H.Bla.l3. 
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And  property  is  sufficient  without  possession ;  Iherefore  on  the  trial  of 
an  ejectment  for  a  mine  it  was  holden,  that  a  recovery  in  trover  for  a 
parcel  of  lead  dog  out  of  the  mine  waa  tio  evidence  of  the  plaintiff's 
posaeaaion. — Lord  CuUen*s  Case^  at  Bar,  K.  B.  (a) 

In  trover  for  ten  load  of  timber,  the  case  vraa,  that  the  defendant  had 
been  tenant  to  the  plaintiff,  and  erected  a  bam  upon  the  premises,  and 
put  it  upon  pattens  and  blocks  of  timber  lying  upon  the  ground,  but  not 
fixed  in  or  to  the  ground ;  and  upon  proof  that  it  was  usual  in  that  coontty 
to  erect  haras  so,  in  order  to  carry  them  away  at  the  end  of  the  term,  a 
verdict  was  pven  for  the  defendant.  (Culling  v.  Tuffnal,  Per  IVeby, 
C.  J.  at  Hereford,  1694.)  But  though  Lord  Chief  Justice  Trej^  thought 
proper  in  this  case,  to  take  advantage  of  the  custom  of  the  country,  yet 
I  apprehend  that  it  would  now  be  determined  in  favour  of  the  tenant 
without  any  difficulty ;  for  of  late  years  many  things  are  allowed  to  be 
removed  by  tenants,  which  would  not  have  been  permitted  formerly ;  aa 
marble  chimni^,  Sfc.  so  more  strongly  in  things  rehitive  to  trade,  aa 
brewing  veaaeb,  coppers,  fire  engmes,  cyder  mills,  i^c.  The  general 
rule  of  law  is,  that  whatever  is  fixed  to  the  fireehold  becomes  part  of  it, 
and  cannot  be  moved ;  (b)  but  many  exceptions  have  been  admitted  of 
late  to  this  general  rule,  as  between  landlord  and  tenant,  or  between  t^ 
Hint  for  life,  or  tail,  and  the  reveruoner:  but  the  rule  still  holds  aa  be* 
tween  heir  and  extcutOT^^LordDudky^.LordfVard,  Mich.  1751.  ia 
Cane.  Amb.  1 13* 
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{a)S€d  qtutre^  whether  this  case 
proves  more  than  this,  that  property 
in  letfd  is  no  evidence  of  the  posses- 
sion of  a  mine.  Plaintiff  in  the  ac- 
tion of  trover  might  have  bought  the 
lead.  Et  Tide  post,  p.  102.  catii.  Lord 
Cuilen  V.  Rich. 

(6)  A  tenant  however  may  remove 
ntenstis  set  up  in  relation  to  trade* 
Pool^s  Case,  Salk.  368.  Also  or* 
namental  marble  chimney-pieces, 
pier-glasses,  hangings,  wainscots  fixed 
only  by  screws  may  be  removed. 
Lawton  v.  Lawton,  3  Atk.  13.  Vide 
Btcli  V.  Rebov,  I  P.  W.  94.  Ex 
parte  Quincey^  I  Atk.  477* 

Where  the  fixed  instrument,  en- 
gine, or  utensil,  was  an  accessary  to 
a  personalty  merely,  it  shall  itself 
be  considered  as  a  personalty.   Lawm 


ton  V.  Lawton,  sup.  Lord  Dudley  v« 
Lord'lVard^  Amb.  113.  sup.  and 
Lawton  v.  Salmon,  1  H.  Bla.  259.  (n.) 
buildings  for  the  purposes  of  trade 
may  be  removed.  Penton  v.  Robart, 
2  East,  88.  Sic  Dean  v.  AUaley, 
3Esp.  N.  P.C.I  1. 

The  above  cases  and  principles 
were  recognised  by  Lord  Ellenborough 
in  giving  the  judgment  of  the  court 
in  Elwcs  V.  MaWf  3  East,  50,  which 
was  a  case  of  removal  by  a  tenant  of 
a  farm,  of  buildings  erected  for  mere 
agricultural  purposes,  and  necessary 
for  the  purpose  of  managing  the  farm, 
and  in  that  case  his  lordship  held, 
that  such  buildings  were  not  within 
the  description  of  buildings  set  up 
for  trade,  and  consequently  should 
not  be  removed. 


In 


84^  Injuries  affecting  perumal  Property.       [Boofc  II- 

In  trorer  dy  an  executor  agaioat  an  beir«  Leif  C.  I*  held,  that  haogifigay 
iape^tiy,  and  iron  backs  to  chianMei*!  belonged  to  the  lexecutor^  and  ke 
Recovered  apcprdki^ljf.**— li[<rn^  f«  ffamey^  M-  14  Gleo.  S.  t  Stif  • 
1141. 

■ 

^t  corn  growing  bdonga  to  «  4e^aee  of  knd  and  not  .to  the  cxe» 
^utor.  {Spencer^  C^ue,  M.  20  Jac.  1.  Wineh.  51.  Tko^gfa  a  devisee  of 
goodsi  stock,  and  moveables  shall  take  it  from  bolli.*-£odr  t«  Godsahe^ 
ffoif's  MS.  157.  [cited  lo  C  E^st,  604.] 

If  thei;^  be  trover  before  Uie  marriage  of  the  plaiiitifr,  and  a  «oii- 
versiofi  afVer,  the  baron  and  feme  may  join ;  for  though  the  convereion 
is  the  cause  of  action,  and  therefore  the  husband  ipay  aue  alone,  yet 
ihe  inception  of  the  cause  of  action  was  iu  the  wife  by  the  trov^r.^^ 
J^lnckburn  wd  Ux*  v.  Crakes,  T.  26  Car.  ^.  2  Lev.  107.  (m) 

If  a  bank  biU|  payable  tp  A.  or  beacer,  be  found  by  a  atmnger,  vAo 
^transfers  it  to  jB.,  jt,  mqr  maintain  trover  against  the  stcMger,  but  not 
i^ainst  jB.  because  the  course  of  trade  creates  a  property  ia  Kim:(i) 
l^ut  fUB  to  the  stranger  who  had  no  title,  the  propeH^  is  still  considered 
toremainin^.  (Jiton.  M.  lOW.d.  Salk.  196.  Raym.  738.)  But  if  the 
|llsiintiff  had  given  lottery  tickets  to  a  goldsmcth  to  leoeive  mod^  for 
ihem,  und  the  goldsmith  having  likewise  wceived  tickets  of  the  defend- 
^iRt,  and  given  him  a  note  to  pay  him  so  many  ticket*,  afterwards  had 


n  !  m  I  > 
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(a)  In  trespass  for  an  injury  done  to 
the  property  of  a  wife  dumtola^  must 
ht  brought  by  the  husband  and  wife, 
b,ut  if  it  be  brought  by  the  wife 
filonc,  defendant  must  plead  the  co- 
Tenure  in  abatement,  and  not  in 
tar.  Milner  v.  Milner,  3  T.  R.  627- 

(6)  Not  after  it  has  been  paid  away 
in  currency.  Per  Mamjield^  in  Miller 
V.  Racey  1  Burr.  458,  in  which  case 
I^rd  Mansfield  also  said,  it  was  im- 
possible that  the  report  sup.  (in  the 
Xe\t)  of  Fqrd  v.  Hopkins  can  be  a 
^ruc  representation  of  what  Lord 
ifiult  had  said  in  that  case,  and  that 
the  reporter  must  have  mistaken  his 
reasoning. 

Where  a  note  comes  mala  fide,  into 
a  person's  hand,  it  is  in  the  nature  of 
specific  property,  and  if  its  identity 
can  be  traced  and  ascertained,  thfs 

farty  has  a  right  to  recover.  Per 
,ord  Mansfield^  in  Coup.  200. 
A  bank  note,  though  stolen,  be* 
comes  the  property  of  him  who  gives 
"Val viable  consideration  for  it,  if  he 
has  no  notice  or  knowledge  of  the 


robbery.  Miller  v.  iiece,  1  Burr. 
452.  See  also  Lavton  v.  WcstoHp 
4  £sp.  N.  P.  C.  56.  as  to  discount* 
ing  a  bill  lost.  Vide  CoiUns  v.  Mar- 
tift,  1  Bos.  and  Pull.  64S. 

Trover  for  a  ^50  uote,  whi^h  the 
plaintiff  lost  in  the  streets,  end 
defeodartt  came  into  possesiuoa  of  u^ 
and  (as  plaintiff  endeavoured  to 
prove)  without  having  given  a  hum£ 
fide  consideration  for  it,  Lovd  EUest^ 
borough,  C.  J.  beld)  that  there  waa 
A  distinction  between  negotiable  iiv- 
struments  and  common  chatieU: 
that,' with  respect  to  the  former,  pos^ 
session  is  pnmayocie  evidence  of  pro* 
perty,  but  that  the  possessor  of  the 
latter  must  have  presumed  to  have 
become  so  by  having  given  a  valuable 
bond  fide  cpnsideration,  and  that  the 
plaintiff  must  impeach  defeudaat'i 
title  by  strong  evidence  of  fraud  or 
suspicion.  Plaintiff  therefore  not 
making  out  a  sufficiently  suspicious 
case  was  non-suited.  King  v.  M^ 
sontf  2  Camp.  5. 

delivered 


deliferal  opo9  hit  ^ote  ^  fhknuFn  tickeli  t^  ihe  ddhndanti  tbii  moM 
Qot  cbaiqp  the  proferty-^fbr^  ir.  Uofikim,  H.  Ig  W.  S.  1  SaUc 
«83.  fa; 

One  joint4eaaiit  or  immnt  In  comaon«  qr  pvoenrr^  cansot  bring  tro* 
ver^guna^  his  coiopaniop  for  a  tbiiigalill  in  his  posMssioii,  because  the 
possessioip  of  one  is  thte  potietsioB  of  bo|h ;  if  he  do^  it  is  good  evidcoce 
upon  not  guilty.  {^luckkemU  Ca.  H-  7  Atio.  1  Salk.  S90.)  But  if  one 
twaat  ia  coounon  destroy  the  tbin|f  ia  comvioOi  fhe  other  may  bring  tro- 
ver; and  theKfore  wheie  one  tenant  in  oommoo  ^of  e  ship  took  it  [ 
avay,  ^nd  sent  it  to  the  IVm  Inii^,  where  it  was  lost  in  a  storoiy  Lord 
Ki'egleft  it  tp  the  jury,  whether  this  were  not  a  destniotion  by  the  de» 
feodtfit ;  who  found  it  so  accordin^y.  {BamarHsiim  v.  Chapmau  mad 
Smiik^  H.  1  Geo.  I.)  But  if  one  joint-tenant  ijrc  bring  trover  againat  a 
stnngqr,  the  defendant  may  plead  it  in  abatement,  but  c»nnot  give  It  ia 
mlenoe.  iBlackkam'M  Ca.  H.  7  Ann.  1  Salk.fi90.)  But  ia  such  caaa 
the  piaiptiff  shall  i^over  only  the  value  of  his  abare.r-*J^€ftibi]M  %•  JQefw 
tmgimn,  M.  96  Car.  2.  8  Let.  1  \i.(b) 

If  a  lease  be  made  to  J.  and  B.  and  die  indenture  of  lease  be  de* 
livsied  to  B.  who  dies,  by  which  the  whole  survives  to  ^.  he  may  brinf 
trover  for  the  indenture,  for  the  possession  of  £.  was  his  ^^ossession.— ^ 
Anon.  £.  16  Eliz.  2  Leon.  %^0. 

But  though  one  tenant  in  common  cannot  bring  trover  against  hie 
coDipanioo,  yet  that  is  only  where  the  law  considers  die  possession  of 
one  to  be  the  possession  of  both ;  and  therefore  if  A.  be  tenant  ia  fee  <tf 
eoe  feurth  part  of  an  estate,  and  p.  tenant  m  common  with  him  of  the 
other  three  parts,  for  a  term  of  years  without  impeachment  of  waste ;  if 
4'  cat  down  any  trees  and  B.  take  them  away,  A.  may  maintain  trover : 
for  though  B.  being  dispunishable  of  waste  might  cut  down  what  trees 
he  would,  yet  trees  having  an  inheritable  property,  and  he  having  no  io-i 
terest  in  the  inheritance,  cannot  take  them  when  foiled  by  him  who  haa 


Uh 


^ 


(a)  In  trover  ipr  d  bond  the  plain- 
tiff may  give  parol  evidence  of  it  to 
support  the  general  description  of 
tlie  iDftrument  in  the  declaration, 
without  having  given  the  defendant 
previous  notice  to  produce  it,  as  the 
xiatare  of  the  action  gives  sufficient 
notice  to  the  defendant  of  the  subject 
of  inquiry,  to  prepare  himself  to 
produce,  it  if  necessary  for  his  de« 
fence.  Hotfi^  Executor  of  NickoUs^ 
X  UaU,  U  £ast,  274. 

(k)  4)nettber  of  an  anucahle  so* 


cicty,  entrusted  with  the  custoH/t>f 
a  box  containing  the  stock,  although 
bound  by  bond  to  keep  it  safely,  can* 
not  maintain  trover  against  another 
member,  and  a  third  person  who 
took  it  from  hire*  for  all  the  mem« 
hers  of  the  society  have  a  general 
property  in  the  box  jointly,  and  the 
special  property  of  theplaiutiff  arising 
from  the  custody  cannot  give  him  a 
right  in  this  action  against  a  general 
property.  EoUitU^  v.  Camt€li  4*  e^* 
1 T.  &.  £5S. 

the. 
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the  ttiheritance ;  and  conseqiiendy  bis  possewion  being  tortious,  cannoC 
be  said  to  be  the  possession  of  the  other. — Apud  Exon.  per  Turton,  J. 
Salk.  MSS.  Weit  v.  Passmore,  Oct.  Str.  4.  S.  C.  (a) 
'  If  a  son,  having  a  general  authority  to  receive  and  pay  money  for  his 
fetheri  receive  money  dae  on  a  bill  to  his  father,  and  give  a  receipt  for 
it,  as  money  had  to  his  father's  wife,  and  after  give  it  away,  the  father 

« 

may  bring  trover  against  the  donee ;  for  his  son's  receipt  b  a  good  dis- 
charge of  the  debt,  and  therefore  hb  possession  b  the  possession  of  the 
father ;  the  son  being  as  to  this  purpose  hb  servant ;  and  the  son  may  in 
thb  case  be  a  witness  (to  prove  the  delivery  to  the  defendant),  hb  evi* 
dence  being  corroborated  by  other  circumstances. — Jnon.  1  Salk.  £89. 

If  j1.  be  indebted  to  C.  and  B.  to  ji.  and  it  is  agreed  between  them, 
that  Bi  shall  deliver  goods  to  C.  in  satisfaction  oiA*s  debt;  if  JB.  con* 
vert  them  to  his  own  use,  C.  may  maintain  trover  against  him  though  he 
never  had  possession,  for  by  the  agreement  the  right  was  in  him,  and  the 
conversion  a  wrong  to  him,  {FJewelliny.  Rave,  M.  8  Jac.  1.  1  Bulst. 
68 :)  (b)  but  if  A.  order  a  tradesman  to  send  him  goods  by  a  hoyman^ 

and 


i    I 


faj  Trover  cannot  be  maintained 
by  a  tenant  in  tail,  expectant  on  the 
determi nation  of  an  estate  for  life 
witliout  impeachment  of  waste,  for 
timber  which  grew  upon  and  was 
severed  from  the  estate,  after  which 
it  came  into  the.  possession  of  de- 
fendant, for  the  moment  it  was  se* 
vered  it  became  the  property  of  the 
tenant  for  life.  Pynev.Dor,  lT.R.55. 

'  (bj  In  this  case  the  whole  court 
agreed  that  the  action  brought  by  C. 
the  plaintiff,  against  defendant,  being 
the  fit  St  bailee,  for  not  bailing  the 
goods  unto  him  according  to  agree* 
ment,  was  well  brought.  Vide  etiam 
Brand  V.  Lisley,  Yelv.  l64,  where  it 
wa9  held  that,  6y  delhrry  of  goodt  to 
defendant  to  satisfy  plaintifl  ;£l00, 
the  p^ainliff  has  an  interest  and  prO' 
perty  in  the  goods. 

,  By  this  form  of  action  not  only  pro* 
perty  arising  under  consignments  may 
be  tried y  but  also  the  validity  of  sales 
rf  merchandize^  whether  such  con- 
signments be  made  to  a  creditor,  a 
factor,  or  any  other;  therefore,  where 
there  were  several  bills  of  lading  of 
different  import,  and  differently  in- 
dorsed, it  was  held,  that  he  who  first 
g^ts  one  of  them  by  a  legal  title  from 


the  owner  or  shipper  has  a  right  to 
the  consignment  iti  exclu&ijn  of  the 
rest.     Caldmll  v.  Ball,  1  T.  R.  205. 

A.  entrusted  B.  with  goods  to  sell 
in  India^  agreeing  to  take  back  what 
he  should  not  sell,  and  allowing  him 
all  he  could  get  beyond  a  certain 
price,  wit|^  liberty  to  sell  them  if  he 
could  not  get  that  price.  B.  not  be- 
ing able  to  sell  the  goods,  left  them, 
on  his  departure  from  India,  with  an 
agent,  whom  he  directed  to  remit 
the  produce  to  himself  in  Englandm 
Held,  that  A.  could  not  maintain 
trover  against  B.  for  these  goods* 
Bromley  v.  Coxwell,  2  Bos.  and  Pull. 
438. 

In  the  case  of  an  indorsement  to 
a  factor,  though  the  authority  be 
ever  so  general,  and  the  factorship  be 
not  disclosed,  the  owner,  as  between 
bim  and  the  factor,  has  a  lien  till 
the  delivery  of  the  goods  for  sale,  but 
if  they  are  -sold  by  the  factor  at  sea, 
such  sale  shall  bind  the  owner ;  and 
if  the  factor  lo  whom  the  bill  of 
lading  is  indorsed  generally,  (though 
in  truth  to  him  as  factor  only)  in* 
dorses  it  over  as  his  own  property^ 
suoh*an  indorsement  shall  be  gcxid, 
if  for  a  good  consideraiioA  and  with* 

OttI 


Chap.  IL]  trovek. 

and  the  tradesman  send  the  goods  by  a.  porter  to  the  house  where  th^ 
Ijovman  resides  when  in  towu^  *and  the  porter  not  finding  him,  leave  the  [ 
goods  with  tlie  landlord,  A.  cannot  have  trover  against  the  landlord,  for 
the  property  never  vested  in  him,  but  remained  in  the  tradesman,  {Colston 
V.  fVoo/aston^  T.  1  Ann.  per  HoU,  C.  J.  at  Guildhall ;)  but  if  the  person 
to  whom  the  goods  had  been  delivered  had  been  a  ser  ant  to  the  hoyman^ 
and  intrusted  by  him  to  receive  the  goods,  J.  might  maintain  trover ;  for 
bj  such  delivery  the  property  would  have  vested  iu  him  ;  and  therefore 
in  such  case  the  tradesman  could  not  bring  trover  agaiust  the  hoyraan : 
{Staples  V.  Jrdin,  9.  Mod.  309.  Lane  v.  Cotton,  Salk.  18.  S.  P.) 
But  if  J.  had  not  directed  the  tradesman  to  deliver  the  goods  to  that 
inriicular  hoyman,  in  such  case  the  property  would  not  have  been  in  A* 
till  be  bad  actually  received  the  goods ;  and  therefore  the  tradesman  might 
bring  trover  for  them  against  the  hoyman.  {Graves  v.  Child,  E.  2  Ann. 
per  Holt.  Salk.  MSS.)  Yet  it  has  been  holden,  that  if  a  tradesman  in 
London  send  goods  by  order^  to  a  tradesman  in  the  country,  by  a  carrier 


SSh 


36] 


out  notice,  but  not  otherwise.  Wright 
V.  Campkeil,  4  Burr.  2046. 

But  where  a  consignment  is  made 
to  another^  the  consignor  may  (if  he 
has  any  suspicion)  stop  tbe  gbods 
in  transitu  to  the  consignee.  Lick' 
isrrotD  V.  Mason,  2  T.  R.  63.  But 
this  can  only  be  done  whilst  the 
goods  are  in  transHu^  for  when  once 
tbey  come  in^o  the  hands  of  the 
coDsignce,  the  property  is  changed. 
Ii  is  not  necessary,  ho%vever,  that 
the  stoppage  in  transitu  should  be 
made  by  the  consignor  himself,  or 
that  be  should  be  deprived  of  tlfat 
rif^ht  by  the  consignee  in  person. 
Ellis  w.  Hunt,  Saniev.DaKes^ST,}^, 
464.  Neither  is  a  consignor's  right 
to  stop  goods  in  transitu  taken  away 
by  the  consignee's  having  in  part 
p^id  for  the  goods.  Hodgson  v.  Loy, 
7  T.  R.  440. 

If  a  consignee,  to  whom  the  bill 
of  lading  is  ind6rs(?d  in  blank,  assign 
it  as  a  securfty  for  acceptances  gfvcn 
by  the  assignee,  not  amounting  to 
the  value  of  the  goods,  and  after- 
wards byagreemdnt  ibey  became  co- 
partners in  the  goods,  by  whi^h 
agreement  it  Appeared  that  the  con- 
sifgnec  had  not  paid  for  them,  the 
assignee  of  the, bill  of  lading  cannot 
maintain  trover  against  the  consignor 
if  he  stop  tbe  goods  in  transitu  upon 
tbe  insolvency  of  the  consignee.  <Sa- 
hmons  v.  Nis^cn,  2  T.  R.  674. 


As  to  the  validity  of  sales ^  it  has 
been  held,  that  if  a  factor  is  simply 
empowered  to  sell  goods  by  his  prio« 
cipal,  and  the  goods  are  not  de- 
livered over,  the  principal  is  not 
thereby  precluded  from  selling  them 
himself.  Esp.  N.  P.  Dig,  538.  Et 
vide  Aluin  v.  Taylor,  Al.  93. 

A  factor,  having  only  a  power  io 
sell  goods  for  his  principal,  cannot 
pledge  them  for  hu  own  debt.  Pat* 
terson^.Tashy  2  Stra.  1178.  And 
in  case  of  such  a  pledge,  tbe  princi- 
pal may  recover  his  goods,  or  their 
value,  from  the  pawnee,  on  tender- 
ing the  factor  what  is  due  to  him, 
and  without  any  tender  to  the 
pawnee.  Dauligiiy  v.  Duval,  5  T.  R. 
606. 

So  where  a  sheriff,  having  taken 
goods  in  execution,  was  discharged 
fpom  his  office  before  a  sale  or  the 
Writ  returned,  and  he  afterwards  sold 
them  under  a  vend'it,  cxpon,  it  was  held 
in  trover  brought  for  them  that  he 
was  authorized  to  have  sold  under 
the  ^fi.Ja.  even  though  out  of  office. 
Ayre  v.  Aden,  Cro.  Jac.  7^'  Yelv. 
44. 

And  a  sheriff,  who  has  taken  goods 
inexecution,  may  bring  trover  or  tres- 
pass for  them  if  tbey  are  taken  away 
before  the  sale.  Vide  tVilbraham  v. 
linow,  2  Saund.  47*  together  with  the 
editor's  elaborate  note  thereon. 

not 
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not  named  or  appointed  by  the  country  trader ;  if  the  carrier  em- 
bezzle the  goodsi  the  country  trader  must  stand  to  the  loss.  {Godfrey  v. 
Furzo,  T.  173S,  3  P.  W.  lS6,)(a)  So  if  J.  order  the  goods  to  be 
transmitted  to  him  by  a  particular  carrier,  though  upon  condition  to 
return. them  again  if  be  dislike  them;  yet  upon  delivery  to  the  carrier 
the  property  is  vested  in  jl.  and  he  will  be  bound  to  pay  the  price 
to  the  tradesman ;  and  consequently  the  tradesman  cannot  bring  tro* 
ver  against  the  carrier ;  (b)  though  perhaps  if  it  were  to  come  out  in 
evidence,  that  the  carrier  had  kept  the  goods  in  town,  in  satisfaetion 
of  a  debt  due  from  jtf.  to  him,  (and  that  without  the  consent  of  ^.  who 
was  soon  after  to  run  off)  the  court  would  leave  it  to  the  jury,  and 
not  let  the  carrier  take  advantage  of  such  tortious  act ;  for  in  such  case 
there  is  reason  to  presume  the  carrier  did  not  accept  the  goods  for  J, 
never  having  had  any  intention  to  deliver  them  to  him ;  and  if  so,  the 
property  will  not  have  vested  in  A.  and  consequently  must  remain  in  the 
radesman,  who  may  therefore  bring  the  action.  (HaynesY.  Woody  per 
Herbert,  J.  Surry,  1686.)  Tiie  defendant,  7th  Jpril,  sent  goods  to 
ji.  who  in  May  following  finding  himself  in  bad  circumsts^nces^  re-de* 
livered  the  goods  to  a  friend  of  the  defendant's,  and  sent  him  notice ; 
but  before  the  defendant  could  signify  his  consent  to  take  back  the  goods^ 
A.  became  a  bankrupt,  and  in  an  action  of  trover  by  the  assignee,  the 


{a J  If  the  consignor  of  goods  has 
paid  the  carriage,  he  may  bring  an 
action  against  the  carrier  for  losing 
Ihcm,  although  by  delivery  to  the 
carrier  the  property  might  vest  in  the 
consignee.  Davis  v.  James,  5  Burr. 
2680. 

Where  it  was  alleged  in  the  de- 
claration that  the  dctendant  (a  car- 
rier) undertook  to  carry  the  goods 
for  hire  and  reward,  to  be  paid  by 
the  plaintifl's  (the  consignors),  and  it 
was  proved  at  the  trial  that  the  con- 
sigaec  had  agreed  with  the  plaintiffs 
to  pay  the  carriage,  BulUr,  J.  non- 
suited the  plaintifl's,  but  the  nonsuit 
was  afterwards  set  aside,  and  Buller,], 
said,  that,  on  re-considering  the  ques- 
tion, he  found  he  had  been  mistaken 
in  a  point  of  law,  for  that  whatever 
might  be  the  contract  between  the 
vendor  and  the  vendee,  the  agree- 
ment for  the  carriage  was  between 
the  carrier  and  vendor,  the  latter  of 
whom  was  by  law  liable.  Moore  v. 
Wilson,  1  T.  11.  659. 

(bj  So  if  a  vendee  order  goods  to 
be  sent  by  land  carriage,  and  there 


is  only  one  land  carrier,  it  is  the 
sanoe  as  if  he  had  ordered  them  ta 
be  sent  by  that  particular  Chrrier, 
and  he  must  stand  to  the  loss.  Vale 
V.  Bat/le^  Cowp.  294. 

Defendant  ordered  goods  of  plaia- 
tiff,  a  tradesman  in  London^  to  be 
sent  by  the  first  tin  ship  to  Fal- 
fiiouth  I  plaintiff  delivered  them  at  a 
wharf,  and  entered  them  to  go  by 
the  S,  which  was  the  first  ship  that 
was  to  sail.  The  wharfinger  did  not 
send  them  by  the  5.  but  by  the  next 
ship,  which  was  lost.  In  defence  tu 
an  action  for  the  price,  defendant  of- 
fered to  prove  that  the  5.  lay  nine 
days  at  the  wharf  after  the  delivery, 
ready  to  take  goods  on  board,  but 
Lord  Kefiyon  held  this  to  be  a  suffi- 
cient delivery  according  to  the  order, 
so  as  to  charge  defendant,  and  he 
said  defendant  might  have  an  action 
against  the  wharfinger  for  negligence, 
which .  he  conceived  the  plain tifis 
could  not  mai ntai n.  Twitting  v.  Free- 
man .Guildhall,  March  1790,  MS. 
Ca. 

court 
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court  held,  there  being  a  precedent  consideration,  viz.  the  debt,  A.  cotlld 
not  countermand  the  delivery,  but  the  pmperty  revested  io  the  defendant 
till  disagreement,  and  the  contract  did  not  stand  open  till  agreement,  fa)^^ 
Atkins  V.  Berteick,  E.  5  Geo.  I.    1  Str.  165.  (b) 

But  where  a  bankrupt,  on  the  7th  November,  indorsed  and  sent  a    [  37  j 
promissory  note  for  «f  600  by  the  post  to  the  defendant,  to  whom  he  was 
indebted  to  a  larger  amount,  and  the  letter  was  carried  to  the  post-office, 
that  morning ;  but  by  the  course  of  the  post  it  could  not  go  away  till  the 
next  day,  and  the  defendant  could  not  receive  it  till  the  10th,  at  which, 
time  he  did  receive  it;  and  an  act  of  bankruptcy  was  committed  on  the 
Sth,  and  it  was  found  by  the  jury  that  the  note  was  indorsed  and  sent  in 
contemplation  of  an  act  of  bankruptcy:  the  court  held  this  to  be  a 
fraudulent  preference  of  the  defendant  to  the  other  creditors  of  the  bank-r 
nipt;   for  that  as  the  note  was  not  found  to  have  been  indorsed  in 
payment  of  any  particular  debt,  and  it  might  be  in  trust  for  the  bank- 
nipt,  and  no  assent  was  given  by  the  defendant,  before  the  act  of  bank-* 
niptcy  was  committed,  the  assignees  were  entitled  to  recover  it  from  the 
defendant.     But  it  was  there  said,  that  if  a  man  send  bills  of  exchange,  - 
or  consign  a  cargo  to  another  who  has  before  paid  the  value  for  them,  the- 
sending  them  to  the  carrier,  will  be  sufficient  to  prevent  the  assignees  from  • 
recovering  the  goods  or  bills  back,  in  case  of  an  intervening  act  of 
bankruptcy;  though  the  person  to  whom  they  were  sent  did  not  knovr 
of  their  being  sent  at  that  X\mt.^^Alderson  and  another^  Assignees  of 
Laroche  and  another,  v.  Temple,  K.  B.    T.  8  Geo.  3.   4  Burr.  2235. 

1  Black.  660.  (c) 

If 

TflJ  Yet  if  there  beaspccialagrc?e-  In  Suite  v.  Fitld,    both    parties   ex" 

ment  between  the  parties,  tbat  the  pressly  agreed  to  rescind  the  contract 

coBsigDor  was  to  pay  for  the  carriage,  before  bankruptcy  ;  but  in  a  subse-^. 

of  the   goods,    the   action   may  be  quent  case  this  was  not  done  by  the 

maintainable  by  the  consignor.    JPer  vendors,  who.  attached  the  goods  for, 

Le  Blanc,  J.      Vide  Vale  v.  BajfU,  a  debt,  yet  the  sale  was  held  com- 

Coup.  296.    Davis  v.  James^  5  Burr,  plote,    and    the    property   changed, 

2680,  and  Moore  v.  IVilson^  I  T.  R.  Lord  Mansfield's,   therefore,  must  be 

639.  the  right  construction,  for  the  ori- 

(bj  This  case  was  decided  on  the  ginal  consignees  did  not  signify  their 
ground,  that  both  consignor  and  con-  consent  to  take  bpck  the  goods  till 
signee  agreed  to  n^cind  the  contract  after  bankruptcy,  which,  differs  this 
of  sale;  the  consignee  expressly,  and  case  from  Salte  v.  Field. 
the  consignor  impliedly,  as  it  was  for  fcJ  Quare,  Whether  the  dif- 
bis  advantage.  Per  BuUer,  J.  in  ferencc  between  this  and  the  last 
8altt  V.  Fields  5  T.  R.  214.  But  case  is  not  in  the  sending  in  contem* 
Lord  Mansfield  bad  treated  this  case  plation  of  bankruptcy,  the  first  be- 
ts a  refusal  of  consignee  to  take  the  ing  done  from  fear  of  an  inability  to 
goods  on  account  of  his  situation,  discharge  the  debt,  and  the  latter 
ind  he  said  the  judgment  wa^  right,  with  a  view  to  an  act  of  bank- 
but  that  the  reason  given  was  wrong,  ruptcy  ? 

t  S  A  fraudulent 
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If  a  ^an  deliver  corn  to  his  servant  t9  s^U,  vi'bo  does  so  accordingly,  and 
converts  the  money  to  hi»  ovi'n  use,  the  master  may  bring  trover  against 
bim  for  the  money,  (Anon.  M.  3  Jac  1.  Noy.  12.  Higgs  v.  Holiday, 
H.  43  Eliz.  Cro.  Eliz.  746.) ;  for  though  it  has  fprmerly  bee»  a  doubt, 
yet  it  seems  now  to  be  agreed,  that  trover  will  lie  for  money^  because 
damages  onlyare  to  be  recovered. — Isaacs.  Clarke,  M.  12  Jac.  1.  1  RoL 
Abr.  5.  pK  1.  JnoHt  Salk.  239*  Anon.  H.  5  Geo.  1.  1  Str.}A9,.(a) 

In  trover  for  a  debenture,  the  plaintiff  must  exactly  prove  the  number 
of  the  debenture  as  laid  in  the  declaration,  and  the  exact  sum  to  a  far« 
thing,  or  he  will  be  nonsuited.  {Per  Holt,  at  Guildhall,  1707.)  But  lie 
need  not  set  out  the  number  (any  more  (ban  the  date  of  a  bond,  for 
which  trover  is  brought),  for  being  out  of  possession  be  may  not  know 
the  nun»b^r,  and  if  he  should  mistake,  it  would  be  a  failure  of  his  suit. — 
fVilson  V.  Chancers,  T.  \(S3S.   Cro.  Car.  262. 

In  order  to  prove  property,  where  the  action  is  brought  by  an  assignee 
vinder  a  commission  of  bankruptcy,  who  may  declare,  if  he  will,  ut  dt 
bonis  suis  propriis)  it  is  necessary  to  prove,  1.  The  bankrupt  a  trader 
within  the  statute.  2.  The  act  of  bankruptcy.  3.  That  the  commission 
was  regularly  granted.  4.  The  assignment  lo  the  plaintiff.  5.  A  pro* 
perty  in  the  bankrupt.  (Pepy^  v.  Low,  £.  1 W.  &  M.  Cartfa.  29.)  ^fr;  It 

will 


A  fraudulent  sale  of  goods,  in  con- 
templation of  bankruptcy,  by  a  per- 
son to  one  of  bis  creditors,  in  com- 
bination to  keep  up  the  vendor's  sink- 
ing credit,  in  order  to  pilfer  that 
creditor  and  clieat  others,  is  void, 
and  does  not  alter  ihe  property  of  the 
goods,  (though  it  rosy  not  bean  act 
of  bankruptcy  in  itself.)  And  iroVer 
will  lie  for  such  goods  after  vendor 
has  become  a  bankrupt.  Therefore, 
where  the  bankrupt  bought  goods 
lipon  credit  from  several  tradesmen, 
who  did  not  suspect  his  circunr- 
stances,  and  sold  the  same  goods  to 
ah  agent  employed  by  another  cre- 
ditor to  a  large,  amount,  at  prime 
cost,  who  gave  his  notes  for  them 
payable  at  a  future  day,  which  notes 
were  paid  in  by  the  creditor  employ- 
ing the  agent,  for  wliose  use  also  the 
agent  sold  the  goods,  and  accounted 
for  the  profits  with  him  as  agent. 
This  was  held  to  be  a  fraud  upon  the 
other  creditors  of  baakrtlpt,  and  a 
cheat  by  covin  and   collusion  p^ 


tween  him  and  that  creditor,  though 
in  itself  it  did  not  amount  to  an  act 
of  bankruptcy,  and  that  trover  lay 
by  assignees  for  goods.  Roberts*  A&* 
ngnees  v.  Roberts^  4  Burr.  2477* 

{a J  The  case  in  Strange  is  this. 
In  trover  for  money  the  court  gave 
leave  to  bring  the  whole  money  de- 
clared for  into  court,  but  said,  they 
could  only  do  it  in  this  case,  and  not 
in  trover  for  goods;  but  that  the 
court  will,  under  particular  circum- 
stances, give  leave  to  bring  goods 
into  Court  for  which  trover  is  brought. 
Vide  Fisher  v.  Prince,  3  Burr.  J363- 
Cooke  V.  Holgatey  Barnes,  2S1.  JRoy- 
den  V.  Batty,  ib,  284. 

fbj  These  were  formerly  the  re- 
quisites to  enable  the  assignees  of  » 
bankrupt  to  maintain  trover  for  the 
recovery  of  his  property ;  but  now 
by  Stat.  49  Geo,  3.  c.  121.  s.  10,  it 
is  enacted,  that  in  any  action  brought, 
by  or  against  any  assignee  of  a  bank- 
rupt, the  commission,  and  thepro* 
ccedings  under  the  same,  shall  ba 

evidence 
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will  be  proper  therefore  io  consider  what  evidence  is  sufScient  to  prove 
these  several  things-;  and  for  that  purpose  I  will  set  down  the  words  of 
the  several  statutes  which  describe  what  persons  may  be  bankrupts,  and 
vbat  acts  will  make  them  so. — Rush  v.  Baker,  M.  8  Geo.  t.  2  Str. 

By  \3Eliz,  c.  7^  any  person  using  the  trade  of  merchandize,  by  way 
of  bargainings  exchange,  rechange,  bartery,  chevisance,  **or  othcrwiie,  [ 
in  gross  or  by  retail,  or  seeking  his  trade  or  living  by  buying  and  selling, 
that  departs  the  realm,  or  begins  to  keep  house,  or  otherwise  absent 
himself,  or  suffers  himself  willingly  to  be  arrested  for  any  debt  not  due, 
or  suffers  himself  to  be  outlawed,  to  defraud  any  of  his  creditors,  shall 
be  deemed  a  bankrupt ;  (and  by  1  Jac.  c.  15,)  or  fraudulently  procures 
his«goods  to  be  attached  or  secreted,  or  makes  any  fraudulent  grant  of 
his  land  or  goods,  to  the  intent  that  his  creditors  may  be  defrauded ;  (b) 
and  by  21  Jac.  1.  c.  IQ,  any  that  uses  the  trade  of  a  scrivener,  receiving 
other  men*s  money  into  his  trust  and  custody,  or  any  merchant  who  shall 
/endeavour  to  compel  his  creditors  to  take  less  than  their  just  debt,  or 
gain  longer  time  than  was  given  upon  the  original  contract,  or  being  in- 
debted in  <£lOO,  or  more,  shall  not  pay  or  compound  for  the  same  within 
six  months  after  due,  and  the  debtor  be  arrested  for  the  same,  or  withia 
six  months  after  an  original  sued  out  and  notice  thereof,  of  being  arrested 
shall  lie  in  prison  two  months  or  more  upon  that  or  any  other  arrest,  or 
being  arrested  for  ^100  or  more  of  just  debts  shall  escape  out  of  prison, 
or  procure  his  enlargement  by  putting  in  hired  bail.  And  by  the  said 
act  21  Jac.  1,  in  the  cases  of  anrest  and  lying  in  prison,  or  getting  forth 
by  hired  bail^  he  is  to  be  deemed  a  bankrupt  from  the  time  of  his  first 
^est. 

By  14  Car.  2.  c.  24,  the  haying  money  in  the  East  India  Company  Cc^ 
will  not  make  a  trader ;  and  in  the  5  Geo.  2.  c.  30,  )^y  which  bankers^ 


9f6 
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evidence  of  the  petitioning  creditor's 
debt,  and  of  the  trading  and  bank- 
ruptcy of  the  bankrupt,  unless  the 
other  party  in  the  action  shall  (if  a 
defendant)  before  the  time  of  his 
plcadini;  to  such  action,  and  (if  a 
plaintiff)  before  issue  joined,  give 
notice  in  writing  to  the  assignee  that 
he  intends  to  dispute  such  matters, 
or  any  of  them. 

faj  The  assignees  under  a  joijit 
commission  of  bankruptcy  against 
two  cannot  bring  trover  against  a 
consignee  of  goods  consigned  to  him 
bond  jide,  and  for  a  valuable  coi)- 


sideration,  by  one  partner  before  his 
own  bankruptcy,  after  a  secret  act  of 
bankruptcy  commiited  by  the  other 
partner.  Fox  Sp  aV  v.  llanbur^j  Cowp» 
44d. 

(b)  \i  2L  grant  be  made>  it  does 
not  amount  to  an  act  of  bankruptcy, 
though  a  transaction,  if  manifestly 
fraudulent,  on  the  eve  of  bankruptcy, 
will  be  set  aside.  Martin  v.  Pewtrcss, 
4  Burr.  2480. 

fc)  Nor  in  the  Bank  of  England^ 
South  Sea  Coppany^  or  any  other  so# 
eiety, 

t)rokerS| 
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brokers,  and  factors,  are  made  liable  to  be  bankrupts,  there  is  a  proviso 
that  it  shall  not  extend  to  any  farmer,  grazier,  or  drover. 

By  5  Geo.  2.  c.  SO.  <•  24,  if  any  bankrupt  shall,  after  the  issuing  of 
a  commissio|i  against  him  pay  the  person  who  sued  out  the  same,  bis 
debt,  or  give  or  deliver  to  such  person  goods  or  any  other  satisfaction  or 
^curity  for  bis  debt,  whereby  the  person  suing  out  the  commission  shall 
privately  receive  more  in  respect  of  his  debt  than  the  other  creditors, 
such  payment,  S^c.  shall  be  such  an  act  of  b&nkniptcy  whereby,  on  good 
proof  thereof,  such  cotnqiission  shs^U  be  superseded,  and  another  com« 
mission  shall  be  awarded  to  any  creditor  petitioning,  and  the  person 
taking  or  receiving  such  goods  or  other  satisfaction  shall  lose  his  debt  and 
all  that  be  h^s  received. — Vjde  Femon  et  aV  v.JIankey  et  at,  Guildhall, 
I6th  July,  1787.  2T,Il.  \]3.(a) 

As  to  the  constructions  on  the  aforesaid  statutes,  it  has  been  held  that 
a  man  cannot  be  a  bankrupt  in  respect  to  debts  contracted  during  bis 
infancy,  though  the  act  of  bankruptcy  were  committed  after  he  was  of 
age.— 21.  V.  Cofc,  M.  10  VV.  3.  12  Mod.  243. 

j1.  being  arrested,  puts  in  bail,  afterw*ards  he  surrenders  in  dischaige 
[  *  39  ]    of  his  bail,  and  is  above  two  months  in  prison ;  he  *  is  a  bankrupt  only 


faj  It  was  said  by  Lord  Camden, 
in  Port  V.  Turton^  2  Wils.  171,  and 
repeated  by  Lord  Loughborougk,  in 
Parker  v.  mils,  I  Cooke's  B.  L.  44. 
that  a  trader  gains  an  extensive  credit 
upon  an  uncertain  and  invisible  ca- 
pital, that  credit  will  be  in  propor- 
tion to  the  extent  of  his  dealings, 
and  can  be  measured  by  nothing 
else  ;  his  real  means  are  not  visible, 
and,  from  the  very  nature  of  his 
trade,  be  is  liable  to  unforeseen  losses, 
by  the  failure  of  those  persons  to 
Whonrbe  is  obHged  to  give  credit,  and 
with  whose  credit  bis  is  interwoven* 
In  bis  behalf,  the  law,  in  the  statutes 
of  bt^nkrupt,  relieves  him,  in  conse- 
quence of  his  large  engagements, on  a 
fair  distribution  of  what  he  has ;  and 
in  behalf  of  his  creditors,  they  are 
permitted  to  have  an  immediate  exe- 
cution in  the  first  instance,  and  force 
bim  to  produce  his  account*^,  and 
then  make  an  equal  distribution  of 
bis  effects.  Hut  those  persons  whose 
principal  business  is  not  buying  and 
selling,  but  merely  bringing  to  mar- 
ker the  produce  of  the  lands,  are  in 
a  different  situation  from  the  trader; 


their  capital  is  open — it  is  perma- 
nent— it  is  limited — and  their  dcal- 
i  ngs  arc  necessari ly  con  fi  ned .  Their 
credit  rests  upon  their  own  endea- 
vours and  industry,  and  can  rarely 
be  involved  with  the  credit  of  other 
persons.  The  working  tailor  only  pur- 
chases instruments  and  necessaries 
to  Carry  on  bis  work — the  merchant 
tailor  buys  and  sells  cloth  ;  the  one 
is  a  labourer,  and  not  liable  to  bank- 
ruptcy— the  other  introduces  all 
those  consequences  of  extensive  cre- 
dit and  connections  with  other  per* 
sons. 

.  The  mode  of  enjoying  the  profits 
of  a  real  estate  will  not  make  a  man 
a  bankrupt,  and  this  must  be  left 
for  the  decision  of  the  jury.  Diet, 
per  Buller,  J.  in  Ex  parte  fia^rii, 
MS.  Ca.  and  confirmed  by  Lord 
Mansfield. 

But  buying  atid  selling  under 
particular  restraints,  and  for  particu* 
lar  purpo^>s>,  is  not  a  tradiitg  within 
the  statute,  as  a  schoolmaster  buying 
books  for  the  use  of  his  scholars,  Ex 
parie  If^alker^  Co,  B.  L.  62. 

from 
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from  the  time  of  his  surrender,  not  from  the  time  of  his  arrest.— Trt&e  v. 
Webber,  H.  17  Geo.  2.  Willes,  464.  Birdy.  Sedgwick,  I  Salk.  lOQ.  S.P. 
But  where  sham  bail  is  put  in  before  a  judge,  as  a  means  to  get  th« 
defendant  turned  over  to  the  prison  of  the  court,  and  he  is  accordingly 
immediately  surrendered  and  sent  there,  the  imprisonment  is  to  be 
computed  from  the  arrest. — Rose  v.  Green,  H.  31  Geo.  2.  B.  R.  1  Burr. 

437. 

A  shoemaker  may  be  a  bankrupt,  for  he  lives  by  buying  and  selling 
leather ;  but  an  innkeeper  as  such  caunot,  for  thoi^h  he  buy  provi- 
sion, yet  he  does  not  properly  sell  it,  for  the  attendance  of  his  servants, 
furniture  of  his  house,  S^c.  are  to  be  considered. — Crump  v.  Bame,  £• 
1627.  Cro.  Car.  31.  TSlmton  v.  Trigg,  3  W.  III.   3  Lev.  309.  (a) 

So  it  has  been  hplden  that  a  victualler,  as  such,  cannot  be  a  bankrupt.-^ 
Saunderson  v.  Roles,  K.  B.   £.  7  Geo.  3.   4  Burr.  2068. 

One  who  buys  cattle  at  one  fair,  keeps  them  three  or  four  days  on  his 
own  ground,  and  theu  drives  them  to  another  fair  to  sell,  is  a  drover 
within  the  meaning  of  5  Geo.  ?.  aforesaid. — Mills  v.  Hughes,  M.  1 9  Geo.  2. 
C.  B. 

lu  the  case  of  Woodier,  a  mercer  on  Ludgate-Jiill,  against  whom  bis 
going  beyond  sea  being  given  in  evidence,  it  was  insisted  that  shewing 
qaoanimo  it  was  done,  (viz.  on  account  of  having  killed  hiawife)  it 
could  not  foe  construed  an  act  of  bankruptcy ;  but  it  appearing  his  ere* 
ditors  were  thereby  in  fact  prevented  fropi  recovering  their  debts,  Reeves, 
C.  J.  held  it  was :  but  if  that  fact  had  not  come  out,  it  would  have  been 
otherwise.— /fopdi^'f  Ca.  cited  in  De  Gollsv.  Ward,  H.  12  Geo.  2. 
Forr.  243. 

If^.  commit  a  plain  ^ctof  bankruptcy,  as  keeping  house,  S^c.  though 
he  after  go  abro^  and  be  a  great  dealer,  yet  that  will  not  purge  it.  But 
if  the  act  were  doubtful,  the  going  abroad  and  dealing  will  be  au  evidence 
to  explain  the  intent  of  the  first  act;  for  if  it  were  not  to  defraud  cre- 
ditors, and  keep  oi|t  of  the  way,  it  will  not  be  an  act  of  bankruptcy. 
Aiao,  if  after  a  plain  act,  he  pay  off  or  compound  with  all  his  creditors, 
he  is  become  a  new  man. — Hopfcins  v.  Ellis,   T.  3  Ann.    1  Salk. 

lJ0.f6; 

To 


S9a 


{aj  But  if,  where  an  ihnkceper  or 
^ietaaller  sells  to  any  person  that 
applies,  the  commodity  in  which  he 
professes  to  deal,  and  it  is  not  sold 
as  a  favour  to  particular  persons,  this 
is  a  dealing  within  the  bankrupt 
laws.  'Faimtm  v.  Vuughan;  1  T.  Rep. 
572.. 


(b)  In  all  these  cases  it  is  a  ques- 
tioQ  to  be  left  to  the  jury,  whether 
the  person  buys  and  sells  with  a  view 
to  make  a  protit  by  iL  In  this  case 
the  man  was  a  farmer;  but  it  ap- 
peared in  evidence  that  he  had  bought 
several  horses,  which  were  not  fit  to 
be  used  in  the  farming  business,  and 

that 
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To  constitute  an  act  of  bankruptcy,  the  denial  of  tbe  party  must  be 
with  an  intent  to  delay  creditors ;  therefore  being  deiiied  when  sick  ii^ 
bed,  or.engaged  in  company,  will  be  no  act  of  bankruptcy ;  and  Lfe,  C.  J. 
held  the  same,  where  the  denial  was  by  agreement  in  order  to  take  out  a 
commission.  (Field  v.  Bellamy,  H.  15  Geo.  2.)  (a)     But  in  Bramlej/j  v. 
Mundee,  at  Guildhall,  2d  June,  \756,  Mr.  Justice  fos/er  held  it  suffi- 
cient proof  of  an  act  of  bs^ukruptcy  :  the  fact  proved  was,  that  the  partj 
'  (in  consequence  of  an  agreement  made  at  a  meeting  of  the  creditors  two 
hours  before,  at  whicii  he  and  the  plu^ntiff  both  were)  was  denied  to  the 
r  *40  ]   plaintiff's  clerk,  who  was  sent  to  demand  money  ;  *  lamen  queerer  for  hoMT 
can  such  a  denial  be  said  to  be  with  intent  to  delay  the  creditor  ? — Pro« 
bably  the  defendant  himself  in  this  case  had  concerted  or  been  privy  to 
the  commitimg  tbe  act  of  bankruptcy :  and  und*  r  such  circumstance^  a 
denial  by  agreement  h^s  m  mapy  cases  been  holden  to  be  sufficient  proof 
of  an  act  of  bankruptcy.     For  where  a  person  has  been  assisting^  in  pro* 
curing  such  act  of  ba^ikruptcy  to  be  committed,  it  docs  not  afterwa|-d$ 
lie  in  his  mouth,  nor  shall  he  be  permitted  to  sa^f  it  was  fraudulent  or  inr 
effectual.     But  such  act  pf  bankruptcy  will  be  of  no  avail  against  pep- 
sons  who  were  not  privy  to  it.— -Though  a  man,  with  intent  to  dela>  his 
creditors,  oider  himself  |o  be  denied,  yet  nnles^  in  fa^t  be  be  denied  tq 
a  creditor,  it  will  be  no  act  of  bankruptcy ;  therefore  it  is  necessary  to 
prove  that  the  person  denied  w^s  a  creditor* — Jackmar  v.  Nig/iiingale^ 
£.13  Geo.  2.  per  Lee,  at  Gqildhall.  (6j 

Oq 


that  he  frequently  sold  them  imme- 
diately for  a  guinea  profit.  The 
court  refused  a  new  trial,  for  tjiis 
evidence  was  uncontradicted  hy  any 
other  on  the  part  of  the  supposed 
)>a n kru pt.  Bartkolomevf  v.  SAerwpo^p 
1  T.  R.  373,  tn  notis. 

(a)  The  bankrupt  in  this  case  dc' 
^ied  himself  to  tl^e  hol^icr  of  a  hiH  at 
nine  o'clock  in  the  morning,  but 
paid  the  bill  before  ^re  the  jaw  e  day; 
yet  this  was  held  an  act  of  bank- 
ruptcy, although  it  is  the  custom  to 
give  the  payer  the  whole  day  to  pay 
the  bill ;  mnd  the  holder  is  not  guilty 
of  laches,  so  a$  to  discharge  the  in* 
dorscr  by  waiting  the  whole  of  the 
day  the  bill  becoipes  due.  Cotkett 
-9.  Freeman,  21!.  R.  59. 

(bj  The  supposed  bankrupt  being 
in  insolvent  circumstHnces,  and  in 
expectation  of  bills  being  sent  for 


hrm  to  pay,  which  were  then  due, 
w^  advised  by  bjs  friends  to  keep 
oi|t  of  the  way  of  his  creditors,  and 
accordingly  he  gavp  his  clerk  orders 
to  deny  him  to  every  body.    He  went 
up    stairs  with   his  account  book^ 
where  he  remainet)  several  days,  and 
was  denied  to  several  persons,  but  it 
did  no$  appear  that  they  were   ere-' 
ditors.    On   the  7th  of  June    one 
Rider y  a  creditor  of  the  bankrupt  to 
the  amount  of  ^100,  on  two  bills  of 
exchange,  called  at  the  bankrupt's 
house  respecting  other  matters,  but 
he  did  not  ask  for  the  bankrupt,  vji- 
derstanding  hp  xpas  fro/n  home ;    he 
continued  in  the  hpuse  about  half 
ail  hour,  with  th^  knowMge  of  the 
bantr^rpfy  and  in  the  course  of  con- 
vcrsapon  tyith  the  clerk,  be  asktd  if 
the  bankrupt's  wife  cpuld.not  let  him 
ba\e  part  of  his  ^Wfuictj  hut  this 

wta 
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On  the  j28tli  of  November,  Hall  rode  out  of  town,  and  returned  m 
tbe  evening^  before  which  a  bailiff  had  been  at  hb  shop  to  arrest  him :  the 
oext  morning  he  sent  for  the  bailiff,  and  told  him  he  went  out  in  order  to 
^  the  terni  of  the  plaintiff,  and  now  the  return  of  the  writ  was  outj  if 
the;  would  take  out  a  new  mil  he  would  give  bail,  which  was  done  ac-« 
cordingly ;  and  this  was  held  to  be  an  act  of  bankruptcy  within  1  Jac.  U 
c.  15. — Maylin  y.  Eyhe,  T.  2  Geo.  11.   2  Str.  809. 

In  an  action  of  trover  against  a  sheriff,  who  had  levied  an  ezecutioa 
pn  the  bankrupt's  goods,  to  prove  an  act  of  bankruptcy  prior  to  the  exe<» 
cution,  the  plaintiffs  relied  on  an  assignment  made  by  the  bankrupt  of  a// 
his  effects  to  two  of  his  creditors,  in  trust  for  themselves,  and  the  rest,  in 
consequence  of  a  proposition  made  by  the  bankrupt  at  a  meeting  of  liii 
aeditors,  and  accepted  by  all  that  were  present.  Per  Lord  Mansfield^ 
this  deed  is  a  fraud  on  the  bankrupt  laws,  and  is  an  act  of  bankruptcy, 
unless  every  creditor  concurred.  And  as  every  creditor  did  not  concur  ii| 
it,  (for  the  plaintiff  in  the  execution  was  adverse)  (he  present  plaintiff 
haJ  a  verdict.— rJCe/Z/e  et  at,  Assignees  of  Ewing,  v.  Hqmrnoud,  West* 
minster  Sittings,  af^r  Hil.  7  Geo.  3. 

A  roan  cannot  be  an  evidence  to  prove  an  act  of  bankruptcy  com* 
mitted  by  himself;  but  his  confession  to  a  third  person  that  he  had  gone 
^mt  of  the  way  to  avoid  beipg  arrested,  is  evidence.  So  a  verdict  upoii 
an  issue  directed  out  of  chancery,  to  which  only  one  of  the  defendanti 
was  party,  may  be  read  against  ^11  the  defendants,  to  prove  the  time  of 
the  act  of  bankruptcy. — Ewens  v.  Gold,  H.  8  Geo.  2.  per  Ilardwicke, 
C.  J.  Lowfield  V.  Bencroft,  per  Raym.  C.  J.  Guildhall,  1 732.   2  Sir. 

910. 

A  man's  giving  money  for  notice  when  a  writ  should  come  into  the 
dieriff's  office  against  him  is  no  proof  of  an  act  of  bankruptcy,  for  he 
may  do  it  to  prevent  his  credit  being  blown. — CvQxton  v.  Hodges,  per 
Torlescue,  J.   Hereford,  4  Geo.  2. 

Proof  of  the  commission  ought  to  be  by  shewing  it  upder  seal,  and     [  41  1 
the  petition  to  the  chancellor  on  which  it  was  granted,  and  the  debt  of 
the  petitioning  creditors,  which  (by  i  Geo.  2.)  if  one,  must  amount  to 
i'lOO,  if  two,  to  £l50,  if  three  or  more,  toi^GOO.     It  must  also  be  a 
legal  debt;  therefore  the  assignee  of  a  bond  cannot  be  a  petitioning 


»rr 


^as  refused.   PerKenpon^C.3.  **0n  "  Lordship  said  he  would  not  pre- 

"  trials  ot  this  kmd,  the  question  has  "  sume  to  say  whether  this  construcr 

**  always  been  asked,  whether  or  not  *'  tion  shoulj  have  been  put  on  it  at 

"  the  dehtor  was  denied  Ip  a  creditor,  "  first,  but  that  construction  having 

**^  which  shews  in  what  light  the  ^ta-  "  once  obtained,  he  was  afraid  now 

"  tute  has    been    considered.     His  *^  to  disturb  iu*'    MS.  Ca. 

creditor. 
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creditor,  {Mediicotfs  Case,  in  Chancery,  E.  4  Geo.  H.  2  Stra.^99.)  and 
it  must  be  due  at  the  time  of  the  act  of  bankruptcy  committed,  {Tonu 
ft  aL  V.  Mytton,  H.  13  Geo.  I,  2  Stra.  744.)  but  though  of  above 
six  years  standing,  it  wiD  be  good. — Swayne  Sf  al.  v.  Wallenger,  H. 
13  Geo.  I.  2  Stra.  746.     Crisp  v.  Perrit,  £.  17  Geo.  2,  C.  B.  WiUcs, 

467. 

N.  B.  A  joint  creditor  may  sue  out  a  separate  commission. 

The  assignment  is  to  be  proved  by  producing  the  deed,  and  proving 
the  execution  of  it  by  the  commissioners. 

Till  assignment,  the  property  is  not  oqt  of  the  bankrupt;  but  the  as* 
signment  vests  the  property  in  the  assignees  from  the  time  of  bank- 
ruptcy; {Paine  v.Teap,  H.  2W.3.  Salk.  108.)  and  therefore  if  a  per- 
son sue  out  execution  against  a  bankrupt,  and  the  sheriff  seize  his  goods, 
and  sell  them,  and  give  the  money  to  the  person  suing  out  the  execu- 
tion, the  assignees  may  bring  trover  against  the  sheriff  (or  the  person 
suing  out  the  execiition,  if  he  can  be  proved  a  party  to  the  conversion^ 
by  giving  bond  to  secure  the  sheriff,  and  so  making  it  his  own  act ;)  and 
there  is  no  occasion  for  an  actual  demand,  because  the  property  being 
vested  in  the  ass^ees  from  the  time  of  the  bankruptcy,  the  execution 
was  tortious.  (Rush  v.  Baker,  M.  8  Geo.  2.  K.  B.  2  Stra.  995.)  If 
therefore  ^  sheriff  levy  goods  on  a  Ji,  fa,  after  an  act  of  bfuikruptcj 
committed,  but  before  a  commission  sued  out,  he  ou^ht  not  to  sell  the 
goods  lifter  the  commission,  for  if  he  do,  he  will  make  himself  liable 
in  trover.  {Cowper  ▼.  Chitly  S^  aL  E,  32  Geo.  2.  K.  B.  1  Burr.  90. 
1  Bla.  65.)  Ca^  Where  the  case  appeared  to  be,  that  the  defendant 
took  the  goods  by  virtue  of  a  Ji,  fa,  directed  to  him  as  bailiff  after  an 
act  of  bankruptcy,  but  brfbre  a  commission  sued  out ;  on  a  special  ver- 
dict he  had  judgment,  for  being  an  officer  he  wi|8  obliged  to  exepute 
the  writ.  {Bailey  v.  Bunning,  T.  17  Car.  2.  1  I^iev.  17^.)  (b)  Note, 
the  single  question  referred  by  the  special  verdict  was,  whether  the  tak- 
ing were  lawful  ?  and  it  was  upon  that  the  court  determined :  A  bailiff, 
iw  soon  as  he  has  taken  ^e  goods,  is  functus  officio,  and  therefore  if  he 


fa)  On  the  contrary,  he  should 
return  nulla  honoy  for  the  sale  would 
make  him  answerable.  The  seizure 
(though  the  goods  were  the  property 
of  the  assignee  at  the  time)  may  he 
lawfully  excused,  neither  will  the 
subsequent  sale  make  him  a  tres- 
passer ab  initio.  So  that  trover  is 
the  only  action.  Smith  v.  J4ilis,  \ 
T.R.  475. 


(b)  And  accordingly  it  has  been 
adjudged,  that  trespass  does  not  lie 
against  the  sheriff  in  such  case, 
though  trover  does;  for  the  sale, 
after  issuing  the  commission,  is  in<« 
deed  a  conversion,  but  ((oes  not 
make  the  sheriff  a  trespasser  ok 
initio. 


were 
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were  justified  at  Che  time  of  taking,  a  subsequent  commisnon  ought  QOt 
to  affect  him.  (a) 

A.  was  arrested  and  lay  in  gaol  for  two  months,  in  which  time  lis 
goods  were  taken  in  execution  on  a  ^.  fa,  then  a  commission  of  bank- 
ruptcy issued,  and  ji.  was  declared  a  bankrupt  from  the  first  arrests 
Afterwards  the  sheriff  returned  9iii//a  ^'Aona;  this  is  a  good  return.-^  |[*42  3 
The  fi,  fa.  was  returnable  the  26th  June :  the  commission  issued  th^ 
5i\i  July :  The  return  was  in  fact  made  the  5th  Nrrvember,  and  the  court 
said,  they  would  take  it  as  made  at  the  time  when  in  fact  it  was  made, 
and  not  as  made  at  the  day  of  the  return  of  the  writ. — Coppivgdak  ▼• 
Bridgen  ^  al  B.  R.  T.  32  8c  33  Geo.  II.  £  Burr.  814. 

JL  living  in  Ireland^  employed  B.  in  London^  to  sell  goods  for  him. 
B,  sold  them  to  J.  S.  {A.  not  knowing  to  whom  they  were  sold,  and 
J.  5.  not  knowing  whose  property  they  were)  B.  became  a  bankrupt, 
and  /.  S,  paid  the  money  to  his  assignees.  A.  shall  recover  it  from 
them.  It  was  agreed  that  a  payment  by  J.  S.  to  B.  was  a  discharge 
for  him  against  the  principal  A,  yet  the  debt  was  not  iu  law  to  B.  but 
to  the  person  whose  goods  were  sold,  and  therefore  was  not  assigned  to 
the  defendants  under  the  general  assignment  of  all  their  debts,  but  re- 
ipained  due  to  A.  as  it  was  before ;  and  it  being  paid  to  the  defendant^ 
Mrbo  bad  no  right  to  it,  but  under  a  mistake,  that  payment  must  be  un- 
d^too4  in  law  to  be  for  the  use  of  him  to  whom  it  was  due. — Garrai 
y^CuUmh  K.  1709- 

A.  became  a  bankrupt  after  his  goods  were  extended  on  a  statute, 
and  before  the  liberate ;  and  in  trover  by  the  assignees  against  the  de« 
felMjant,  who  had  got  possession  by  virtue  of  the  liberate,  the  court  held 
the  property  was  divested  out  of  the  bankrupt  by  the  extent,  and  con- 
sequently that  the  goods  were  not  assignable. — Audley  v.  HaUey,  H« 
1629.  Cro.  Car.  148. 

And  note,  The  act  of  bankruptcy  is  the  same  thing  in  the  case  of 
common  creditors,  as  the  assignment  is  in  the  case  of  the  king.  The 
king  is  bound  by  an  actual  assignment,  because  the  property  is  thea 
absolutely  transferred  to  a  third  person :  but  relations,  which  are  but 
fictions  of  law,  cannot  bind  the  crown. — Brassey  v.  Dawson,  T« 
7  Geo.  II.   1  Str.  982. 

And  note^  that  the  19th  Geo.  2.  c.  32.  reciting  tliat  persons  frequently 
commit  secret  acts  of  bankruptcy  unknown  to  their  creditors,  and  after 


Co)  The  sheriff'  is  not  a  trespassiT  goods,  and  then  trover  is  inaiiitam- 

hy  taking   the   goods  in  execution,  able  against  him,  or  his  vendee,  or 

after  the  act  of    bankruptcy,   and  the  plaintirt'  in  the  orio^inal  action* 

before  the  commission  issued.     But  Uitchin  s.Campbt^,  2  Bla.  823. 


b^  selling,  tb^  sheriff  converts  the 


appear 
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appear  publicly  and  carry  on  thieir  trade,  and  tbat  'permitting  such  secret 
acts  of  bankruptcy  to  avoid  payments  bona  Jide  made  is  a  discourage-* 
ment  to  trade,  enacts  that  no  persoQ  who  is  bQna  fide  a  creditor  of  any 
bankrupt  for  goods  sold,  or  for  any  bill  of  exchange  drawn,  negociated, 
or  accepted  by  him,  shall  be  liable  to  refund  to  the  as^nees  any  money, 
which  before  the  jsuing  forth  the  commission  was  bona  fide,  in  the  usual 
or  ordinary  course  of  trade  and  dealing,  received  by  sucli  person  of  such 
bankrupt  before  such  tima  as  he  shall  have  notice  that  he  is  becqme  a 
bankrupt,  or  that  he  is  in  insolvent  circumstances. 

As  to  the  proof  of  property ;  by  2 1  Jac.  1,  r.  19*  s.  1 1.  if  any  pefson  be* 
coming  a  bankrupt  have  in  his  possession,  (order  and  disposition)  by  the 
consent  of  the  owner,  goods  of  another  man,  and  shall  be  reputed  owner 
of  such  goods,  (a)  and  shall  take  upon  him  the  sale,  alteration,  or  di^* 
posal  of  them,  the  coi^imbsioners  of  b^krnpts  shi^ll  have  power  to  sell 
such  goods  for  the  benefit  of  creditors* 

This  does  not  extend  to  goods  which  a  factor  has  in  his  possession, 
r«43  ]  and  offers  to  sell  for  another  m»n :  therefore  in  trover  '"'for  a  parcel  of 
diamonds  against  the  assigjiee  of  Levi^  a  bankrupt,  to  whom  before  hi^ 
bankrpptcy  the  plaintiff  bad  delivered  the  diamonds  to  sell ;  upon  a  case 
made,  the  court  of  £.  B.  were  of  opinion,  that  the  general  words  of 
the  clause  ought  to  be  explained  by  the  preamble,  and  that  these  jewel? 
being  originally  the  plaintiff's,  and  tlie  bankrupt  having  no  more  than  i| 
bare  authorijty  to  sell  them  for  the  plaintiff's  use,  were  uot  liable  tp  the 
bankruptcy .i—L*^p<?5f re  v.  Le  PlaiUrier^  M.  \7Q^.(b) 

But  if  a  jeweller  have  iu  his  possession  jewels  belonging  to  A^  an(i 
becoming  a  bankrupt  offer  the  jewels  to  sale  to  /.  S,  the  assignee  may 
dispose  of  them^  and  A*  cannQt  have  trQVQi-  against  the  vepdee. — Salk^ 
MSS.  S.  C, 


lii 
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(a)  A  possession  of  lands  by  a 
bankrupt  is  no  proof  of  title  within 
this  statute,  itjfa/  v^  liowUs,  post, 
p.  262. 

.  (bj  Cited  in  1  P.  W.  318,  and 
mentioned  by  Lord  Hardwicke  in. 
ilj^«/  V.  Rolle^  1  A;lk.  174,  to  have 
hcvxi  rightly  determined,  as  appeared 
from  a  MS.  v^olv  oi^xTEdip.Northcy^ 
which  his  Lordship  had.  Questions 
of  this  kind  haA^e  much  more  of  fart 
than  if  law  in  them.  The  sort  of 
possession,  disposition,  8fC,  axe  there- 
fore to  be  proved,  and  left  for  the  con- 
sideratioi\of  thcjury.  PcrBuileryJAn 
Wdktr  V.  BtiracZ/jDougl.  316,  (320.) 


The  cases  upon  the  point  of  pos* 
session,  and  reputed  ownership, 
seem  to  rest  upon  the  qtiestioi| 
only  pf  the  credit  which  the  bank- 
rupt derives  by  appearing  to  be 
owner  of  the  gooiis.  As  in  case  of 
the  factor,  uhere  no  credit  can  bo 
given  to  him  for  ^he  sake  of  the 
goods  he  has  in  his  possession* 
Vide  M^ce  v.  Codett,  Cowp.  232. 
Ip  which  it  was  decided  by  the 
court,  that,  under  this  c1av|se«  tho 
goods  need  not  have  been  originally 
.the  bankrupt's,  bi;t  they  must  be 
such  as  the  party  suffers  the  trader 
to  sell  as  his  own. 

Upon 
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Upon  this  clause  too  in  the  statute  it  has  been  determined,  that  if  ft 
trader  mortgage  his  stock  in  trade,  and  continue  in  possession,  and  be^ 
come  a  bankrupt,  his  assignees  may  dispose  of  it;  but  if  he  mortgage  or 
sell  a  chose  en  action  {ex.  gr.  a  ship  at  sea)  and  deliter  over  the  muni« 
ments,  it  will  not  be  within  the  statute*  {Ryal  t.  Rolle,  H.  0,9,  Geo.  2; 
1  Wils.  260.)  If  goods  be  eonsigned  to  a  factor  who  sells  them,  and 
becomes  a  bankrupt,  the  merchant  must  come  in  under  the  commission  ; 
but  if  he  lay  the  OHmey  out  in  other  goods  for  the  tnerchant,  die  mer« 
chant  will  have  the  goods.  So  if  he  sell  the  goods  for  money  at  ft 
future  day,  the  m^rchaift  will  ba  entitled  to  the  money, -^-Scott  v.  9ur* 
man,  H.  16  Geo.  £.  C.  B.  WtUes,  400.  (a) 

And  by  the  1  Jac.  1.  c.  15.  s.  5.  If  any  person,  who  shall  afterwardil 
become  a  bankrupt^  sbaU  convey  his  lands  or  chattels,  of  transfer  his 
d^ts,  except  upon  the  marriage  of  any  of  his  childnen,  or  some  valnablft 
consideration,  the  commissioners  may  dispose  thereof  the  same  ai  if  the 
bankrupt  had  been  actually  seised  or  possessed. 

The  bankrupt  cannot  be  evidence  to  swear  property  in  himself,  or  ft 
debt  due  to  himself,  without  a  release  of  his  share  in  the  surplus  and  the 
dividends,  for  else  he  is  plainly  interested,  but  he  may  prove  property 
in,  or  a  debt  due  to  another^ — Ewens  v.  Gold,  per  Hardwicke,  i 
Geo.  2. 

By  5  Geo.  2.  c.  SO.  s.  7.  In  case  any  person  is  sued  for  a  debt  due 
before  he  became  a  bankrupt,  he  may  plead  in  general,  that  the  cause 
of  action  did  accrue  before  such  time  as  he  became  a  bankrupt,  and 
Daay  give  the  special  matter  in  evidence ;  and  the  certificate  and  allow*^ 
ance  shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  commission^ 
and  odier  matters  precedent  to  such  certificate,  and  a  verdict  shall  there*' 
upon  be  given  for  the  defendant,  unless  the  plaintiff  can  prove  the  cer« 
tificate  obtained  unfairly  and  by  fraud,  or  can  make  appear  any  conceal* 
ment  by  the  bankrupt  to  the  value  of  £10. 

Though  by  that  statute  the  future  effects  of  a  bankrupt  after  a  second 
bankruptcy)  where  he  does  not  pay  fifteen  shillings  in  *  the  pound,  are    [  *44  J 
liable  to  be  seized  for  the  benefit  of  creditors,  yet  till  seizure  the  bank- 
rupt has  such  a  property  in  them  as  will  enable  him  to  sell  them. — 
Jshley  V.  Kelt,  E.  17  Geo.  2.  2  Str.  1207. 

In  trover  by  a  stranger  for  goods  taken  at  sea,  in  order  to  establish 
a  property  in  himself,  the  plaintiff  mUst  prove  two  things:  1.  That  the 
jovereign  of  the  plaintiff  was,  at  the  time  of  the  taking,  in  amity  with 


rt«>b 


Ca)  For,  from  the  moment  of  the  converted  into  goods,  he  b^co/nes  a 
sale,  the  factor  becomes  a  debtor  to  fiduciary  depositary  of  goods  as  the 
the  amount,  but.  when  the  money  is     property  of  another. 

the 
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the  ling  of  Erigland.  2.  That  the  defendant  was,  at  the  time  of  taking, 
in  amity  with  the  sovere^n  of  him  whose  goods  were  taken ;  for  if  he 
that  took  them  were  at  enmity  with  him  whose  goods  were  taken,  the 
taking  was  lawful,  and  of  consequence  the  property  altered. — The  case 
in  Fourth  Institute  was,  England  was  in  amity  with  Spain  and  Hol- 
land, who  were  at  enmity;  the  Hollanders  took  goods  at  sea  from  the 
Spaniards,  and  brought  them  into  England;  the  Spaniards  brought 
trover  for  them  as  being  lit  solo  amici\  and  it  was  bolden  that  they 
could  not  recover. — 4  Inst.  154* 

Possession  ought  to  be  proved  in  the  defendant  himseifi  for  delivery 
to  a  servant  is  not  sufScieut,  if  the  goods  do  not  come  to  his  hands; 
unless  the  servant  be  employed  by  his  master  to  receive  goods  for  him, 
and  they  be  delivered  in  the  way  of  his  trade ;  as  if  a  pawn  be  delivered 
to  a  pawnbroker's  servant. — Jones  v.  Hart,  M.  10  W.  3.  Salk.  441.  (a) 

To  determine  what  evidence  will  be  sufficient  to  prove  a  conversion 
in  the  defendant,  it  must  be  known  how  the  goods  came  to  his  hands ; 
for  if  they  came  to  his  hands  by  delivery,  findmg,  or  bailment,  an  actual 
demand  and  refusal  ought  to  be  proved;  {Taylor  v.  ,'T.  1  Ann. 

Raym.  792.)  but  it  is  not  necessary  to  prove  an  actual  demand,  if  an 
actual  taking  be  proved,  for  the  taking  being  unlawful  is  itself  a  conver- 
sion ;  so  likewise  if  an  actual  conversion  be  proved,  it  is  not  necessary 

to  prove  a  demand.-i-^JSrtitf  a  v.  Roe,  1  Sid.  264.  (b) 

A  demand 


(aj  Trover  for  5000  bricks :  the 
bricks  had  been  sent  to  the  defendant 
to  be  carried  by  hira  as  a  common 
carrier,  and  to  be  delivered  to  S. 
which  he  asserted  he  had  done,  hut 
in  fact  he  had  not,  and  S.  had  never 
received  them.  Held,  no  evidence 
of  a  conversion,  though  he  might 
have  been  guilty  of  a  tort  respecting 
the  bricks.  Attersot  v.  Brianty  1 
Camp.  409. 

So  where  a  carrier  merely  loses 
goods,  no  trover  lies.  Ross  v.  John' 
son,  5  Burr.  825.  Vide  etiam  Owen 
▼.  Levyn,  1  Vent.  223.  But  evi- 
dence of  delivery  of  them  to  a 
wit>ng  person  by  mistake  is  evidence 
of  conversion.  Youl  v.  HarbottU^ 
Peake  N.  P.  C.  49. 

(b)  If  the  defendant,  after  de- 
mand and  refusal,  tender  the  goods 
to  the  plaintiff,  and  he  refuse  to  re- 
ceive them,  that  will  only  go  in  mi- 
tigation of  damages,  and  not  affect 
the  plaintiff's  right  to  his  action,  for 


that  will  remain.  Baldwin  v.  Co/f, 
6  Mod.  212.  3  Nels.  Abr.  424, 
425. 

According  to  this  case,  the  very 
assuming  to  one's  self  the  right  of 
disposing  of  another  man's  goods  is 
a  conversion ;  and  certainly  a  man 
is  guilty  of  a  conversion  who  takes 
my  properly  by  assignment  from  an- 
other, who  has  no  authority  to  dis- 
j>ose  of  it.  Per  Lord  Ellenboraugk, 
in  M^Conibie  v.  Davis,  6  Cast,  540. 

And  if  A.  takes  goods,  and  B. 
takes  them  froih  him,  trover  will 
lie  by  the  owner  against  either. 

But  if  upon  demand  defendant 
delivers  the  thing  taken,  no  damages 
for  having  taken  it  can  be  recovered 
in  this  action.   2  Lilfy,  6l$. 

So  where  a  man  finds  my  goods, 
and  refuses  to  deliver  them  on  de- 
mand, allcdging  he  does  not  know 
whether  I  am  the  owner  or  not,  this 
is  no  conversion.    Easton  y.  Na^ 

man,  1  Danv.  Ab.  21, 

If 
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A  demaiid  and  refusal  is  only  evidence  of  a  conversion ;  and  therefore, 
if  the  JU17  find  a  special  verdict,  that  there  was  a  demand  and  refusal, 
the  court  cannot  adjudge  it  a  conversion. — Chancellor  of  Oxford's  Ca, 
T,  llJac.  1.  10  Co.  56. 

A  demand  and  refusal  is  no  evidence,  where  it  is  apparent  the  de- 
fendant has  made  no  conversion ;  as,  suppose  the  defendant  to  have  cut 
down  the  plaintifTs  trees,  and  to  have  left  them  lying  in  the  plaintiflTs 
ground ;  for  it  is  plain  he  has  not  converted  them,  if  they  continue  there 
as  before. — Afire*  v.  Solebay,  T.  29  Car.  2.  2  M.  245. 

In  trover  against  a  carrier,  denial  is  no  evidence  of  a  conversion,  if 
die  thing  appear  to  be  really  lost  through  negligence ;  but  if  that  do 
not  appear,  or  if  the  carrier  had  it  in  his  custody  *  when  he  denied  to  de-  £  *45  ] 
liver  it,  it  is  good  evidence  of  a  conversion.  (Anon.  3  Ann.  Salk.  655.) 
But  he  may  give  in  evidence  the  detaining  of  the  goods  for  carriage ; 
{Skinner  v.  Upshaw,  T.  1  Ann.  2  Raym.  752.)  so  he  may  give  in  evi- 
dence, that  the  goods  were  stolen ;  for  then  he  is  guilty  of  no  conver* 
lion,  diough  he  will  be  liable  in  an  action  on  the  case  on  the  custom.—* 
George  v.  Wibum^  14  Car.  1.  1  Danv.  22.  (a) 

So  in  trover  for  a  horse  in  an  inn-keeper's  hands,  denial  is  no  evin 
dence  of  a  conversion,  (b)  unless  the  plaintiff  tender  what  the  horse  has 
eaten  ont,  and  the  jury  is  to  judge  if  sufficient  were  tendered.  {Anon. 
33  Car.  €.  2  Show.  I6I.  post  48.)  But  if  ^.  put  a  horse  to  pasture 
with  B.  and  agree  to  pay  him  12J.jper  week  as  long  as  he  remains  at 


If  a  man  find  the  goods  of  an«  on  them  for  the  wharfage  dues,  be- 

otber,   and  uses  or  wilfully  abuses  cause  the  vessel  was  unloaded  against 
them,  as  if  it  be  paper,  and  he  puts  *   the  wharf.     It  was  held,   that  the 

it  into  water,  or  the  like,  trover  lies,  owner  might  maintain  trover  against 

but  this  action  will  not  lie  for  any  the  captain,  unless  the  latter  could 

negligence  in  the  keeping,  as  where  establish,  the  wharfinger's  right  to 

one  finds  another's   garment,    and  the  dues.     Syeds  v.  Hay^  4  T.  Uep. 

suffer  it  to  be  moth-eaten.  Mulgrave  260, 

V.  Ogdenj  1  Cro.  219-  If  one,  having  a  lien  upon  goods 

(aj  So  trover  lies  not  against  a  when   they  are  demanded  of  him, 
wharfinger  for  goods  stolen  or  lost ;  claims  to  detain  them  upon  a  dif- 
fer in  trover  there  must  be  an  tn-  ferent  ground,  making  no  mention  of 
^ttn'ovf  conversion,    Ross  y,  Johnson ,  the  lien,  trover  maybe  maintained 
5  Burr.  2826.  against    him,  without   evidence  of 

fbj  Where  the  owner  of  goods  on  any  tender  having  been  made  of  the 

board  a  vessel  directed  the  captain  amount  of  his  lien.     Boardman  v. 

not  to  land  them  on  the  wharf,  at  Sill,  1  Camp.  410.  (n). 

which   the  was  moored,  which   he  If  goods  be  cast  away,  and  saved, 

promised  not  to  do,  bat  afterwards  they  may  be  retained  for  payment  of 

delivered  them   to    the  wharfinger,  salvage.     Per  Holt  ^  C.J.   in  Hart' 
for  the  owner's  use,  on  a  supposition    Jbrd  v.  Jones,  Salk.  £54.  1  Ld.Raym, 

of   the  wharfinger's  having  a  lien  393.  S.  C. 

pasture. 
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pastarCi  and  afterwards  sell  him  to  C-  who  brings  trover  against  B^  be 
cannot  give  in  evidence  the  detaining  him  till  he  be  paid,  but  is  put  to 
his  action  against  A.  for  this  differs  from  the  case  of  an  inn  keeper  or 
taylor,  who  may  retain.. — Chapman  v.  Allen,  tt.  7  Car.  1.  Cro.  Car, 
ill.  (a) 

A  lord  of  a  manor  seized  a  beast  as  an  estray,  and  kept  it  for  some 
time  after  having  proclaimed  it.  The  owner  afterwards,  and  within  the 
year  and  day,  claimed  it,  and  brought  trover,  without  fir&t  tendering  a 
satisfaction  for  the  keeping  of  it :  And  for  the  want  of  that,  it  was 
bolden  that  the  action  would  not  lie^ — Taylor  v.  James,  £.  5  Jac.  K 
2  Rol.  Abr.  92.  pi.  3. 

But  if  a  horse  be  distrained  in  order  to  compel  an  appearance  in  a 
bundred-court,  after  appearance  the  plaintiff  cannot  justify  detaining  the 
horse  till  paid  for  his  keeping. — Lenton  v.  Cook,  9  Geo.  2. 

So  if  A.  purchase  the  interest  of  a  lease  for  years,  and  the  writtnge 
are  left  in  the  hands  of  B,  an  attorney,  to  draw  an  assignment^  and  he 
does  draw  one  accordingly,  which  is  executed,  he  cannot  afterwarde 
refuse  to  deliver  it  to  ^.  till  he  have  paid  for  it. — Anon,  £•  6  W.  &  M, 
i  Haym.  738.  inter  Lord  Holt's  points.  Ci> 

So  ^here  the  defendant  paid  the  duty  at  the  custom-house  for  the 
plaintiff's  goods ;  for  he  may  have  an  action  for  tlie  money  so  laid  eiTt.-^ 
iStone  V.  Lingood,  M.  12  Geo.  1.  Stra.  Go  I.  but  denied  to  be  lawio 
Green  \,  Farmer,  Burr.  £218. 

Note,  no  person  can  in  any  case  retain  where  there  is  a  special  agree* 

ment,  because  then  the  bthei*  party  is  personally  liable. — Bremin  v.  Ctir^ 

rant,  T.  28  Geo.  2.  (cj 

If 


tiffti  ' 


u. 


it  mi   xifin-    'i  ■<■ 


(a J  Bc^au^  he  h  compelled  to 
rect'ivc,  and  be  gives  credit  t«i  the 
thing,  und  uot  to  the  per<«on.  Fran- 
cis vJf'yatt,  Hurr.  I4f^9. 

A  18)  lor  loses  his  helit  to  retain, 
if  bestipuUites  for  a  p«irticiihir  price. 
2  Rol  Abr.  92.  pi.  1,  5:  and  this 
seems  lo  govern  the  cdse  ol  Chapman 
\:  Alt  n,  sup. 

(bj  'I  rovef  for  a  lease  assigned 
by  batik rup(  to  d(  fendaiit  afri  r  fcmnjw- 
ruptcy.  I  pen  demand  made,  de- 
fendant said,  he  would  not  deliver 
it  up)  but  his  Mttomey  had  thofi 
got  it,  viho  had  a  lien  upon  it  fV)r  a 
small  sum  due  to  him.  Per  Ellen* 
bo7'ovgh.  To  make  a  dim^nd  and 
reivsal  good  evidence  of  conversion, 


pTaintifT  must  then  have  it  in  bis 
power  to  deliver  up,  or  retain  if. 
Smith,  Assignee  v.  Youngs  I  Camp. 
43cr. 

(c)  As  to  questions  of  l»en  or  re- 
taiiier,  nothing  can  be  clearer  than 
thiit  liens  are  personals,  and  cannot 
be  transferred  to  third  persons  by 
ahy  tortious  pledge  of  the  principal 
goods.  Per  Lord  Ellenhorough,  in 
M*Cornbic  \, Dalies,  7  t^aat,  6.  But 
where  one,  inttMidiug  to  give  a  se- 
curity to  anothiT  to  the  extent  of 
hts  lien,  deliver*  over  tbe  actual 
possession  of  goftds  on  v^hich  he  has 
the  lien  to  that  other,  with  notice  of 
his  lien,  and  appoints  that  other,  as 
his  servant,  to  keep  possession  of 

the 
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If  trover  Ije  brought  against  n  constable  for  goods  taken  by  hiihf 
purbuaot  to  a  warrant  from  a  justice  or  other  person,  if  he  have  a  juris* 
diction,  though  not  in  that  particular  instance,  (as  if  commissioners  of 
tlie  window-tax  fine  a  collector  for  a  neglect  not  within  their  power) 
the  constable  will  not  be  liable,  for  he  is  not  guilty  of  a  conversion  to 
his  own  use ;  and  though  the  plaintiff  is  intitled  to  the  surplus  of  the 
distress,  yet  he  cannot  **  recover  it  in  trover.  (Presley  v.  Dawkins,  [  *46  ] 
H.  1 1  VV.  3.  Oct.  Str.  6.  Masters  v.  Butcher,  12  W.  III.  Raym.  740. 
tamen  guare.)  (a)  So  Lord  Chief  Justice  Holt  held,  that  if  a  sheriff 
upon  an  extent  for  tlie  king  against  A.  seize  the  goods  of  B.  B.  cannot 
have  trover,  because,  by  the  seizure,  the  property  vested  in  the  king,  (b) 

If  upon  an  information  of  seizure  the  goods  be  condemned,  no  action 
will  lie  for  them.     But  if  there  be  no  cotulemnation,  and  the  goods 


the  goods  tor  him,  in  that  ca^c  be 
may  pn'scrve  the  lien.  S.  C. 

But  an  inn»kecper  cannot  sell  the 
horse  to  reimburse  himbclf  for  his 
ktvp,  except  in  Ijondoii,  by  the  cus- 
tom. Janet  v,  Pearle,  1  Stra.  556. 
And  if  be  once  part  with  the  posses* 
iion  of  the  horbe,  he  cannot  after- 
wards detain  him,  if  he  come  again 
into  his  hands,   lb. 

So,  gcuerall}',  if  a  person  holding 
any  thins;  as  a  lien,  once  parts  with 
the  pos-cssion  of  it,  his  lien  is  lost ; 
as  in  the  case  of  a  shipwright  rc- 
puiring  a  sJtip  at  home.  Ex  parte 
Sktik,  1  Alk.  C3+. 

By  the  general  course  of  trade, 
a  lien  extends  only  to  the  particular 
di'bt  which  arixe5  on  account  of  the 
specific  thing  that  is  held  as  a  lien, 
<tnd  not  to  other  debts  previously 
flue. in  the  way  of  business  between 
the  parties.  Ex  parte  Ockcnden,  I 
Mk.235.  Thus  a  miller  can  only 
rclain  com,  delivered  to  him  to  be 
ground  for  the  price  of  grinding 
&uch  particular  corn,  and  not  for 
money  previously  due  for  grinding 
other  corn.  So  a  dyer  has  no  lien 
apon  goods,  delivered  to  him  to  be 
dyed,  beyond  the  price  of  dying  the 
same  goods.  Green  v.  Fanner^  4 
Burr.  2214;  in  which  case  Lord 
Maatfield  said,  the  convenience  of 
commerce  and  natural  justice  are 
un  the  side  of  liens,  and  therefore 
of  late  years  courts  lean  that  way : 
\^t,  where  there  is  ^n express  con- 


tract: 2dly,  where  it  is  implitd  from 
the  Usage  of  trade:  or  3dly,  from 
the  manner  of  dealing  betwec  n  the 
parties  in  the  particular  case :  and 
4th ly,  where  the  defendant  has 
acted   as  a   factor. 

A  factor  has  a  lien  upon  goods 
in  bis  hands  for  the  general  balance 
due  to  him  from  his  principal,  and 
even  if  he  will  sell  the  goods  upon 
credit,  he  has  the  same  lien  upon 
the  price  thereof  in  the  hands  of 
the  buyer.  Drift kicater  v.  Goodmn, 
Cowp.  251. 

Yet  it  has  been  determined,  that 
a  broker,  being  in  the  nature  of  a 
factor,  has  a  lien  for  his  general 
debt.     Ex  parte  Deeze^  I  Atk.  228. 

The  captain  of  a  ship  has  no  lien 
upon  it  for  bis  wages,  or  for  the  ex- 
pence  of  repairs  or  stores. in  England* 
IVilkins  v.  Carmickact,  1  Dougl.  (97) 
101.  Sed  sccus  if  repaired  in  a  fo- 
reis:n  port.  Ex  parte  S/tank^  1  Atk, 
234. 

Ca)  In  Masters  v.  Butchery  Lord 
HoU  held,  that  an  officer  cannot 
justify  the  imprisonment  of  a  man 
for  non-payment  of  taxes  under  the 
general  printed  warrant,  which  the 
collectors  have,  signed  by  two  jus- 
tices, but  he  must  have  a  special 
warrant. 

(b)  Yet  it  has  been  held,  that 
trover  lies  against  a  sherii!*  who  has 
seifed  goods  under  a  Ji.  fa.  Cooper 
T.  Chitty,  1  Burr.  20.   1  Bla.  65. 

iver» 
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were  not  liable  to  be  seized^  trespass  or  trover  will  lie  against  the  officer 
for  them.  But  by  19  Geo,  2*  c,  34.  s.  16.  if  the  judge  oeitify  on  the 
i«cord  that  there  was  a  probable  cause  for  such  seizure,  then  the  plain- 
tiff^ beside  his  ship  or  goods  so  seized,  or  the  value  thereof,  shall  not 
be  intitled  to  above  9d,  dami^es,  n6r  to  any  costs  of  suit.— TtiiA/ff 
V.  Poo2f  et  al  B,  R.  Mich.  1 1  Geo.  III.  3  Wils.  14G.  5  Burr. 
€657.  (a) 

If  a  man  take  my  horse  and  ride  him,  and  after  deliver  him  to  me, 
jet  I  may  have  this  action  against  him,  for  the  riding  was  a  conversion^ 
and  the  re-delivery  will  only  go  in  mitigation  of  damages.*— Coi/nf(*M  of 
Rutland's  Ca.  T.  38  Eliz.   1  Danv.  21.   I  Rol.  Abr.  5.  pi.  1. 

Drawing  out  part  of  a  vessel,  and  61ling  it  up  with  water,  is  a  coti* 
version  of  all  the  liquor* — Rtchardton  v.  Atkinson,  M.  10  Geo.  1. 
Str.  676. 

If  a  man  find  my  goods,  and  upon  a  demand  answer  that  he  knows 
not  whether  I  am  tlie  true  owner,  and  therefore  refuse ;  this  is  no  evi- 
dence of  a  conversion,  if  he  keep  them  for  the  true  owner. — Jsaack  f . 
Clarke,  9,  Bulst  312.  per  Coke,  C.  J.  (b) 

Though  it  be  necessaiy  to  al  ledge  a  day  and  place  of  conversion, 
{Hubbard* s  Ca.  29  Cro.  Eliz.  78,)  (or  a  request  and  refusal,  whicli  is 
tantamount)  yet  as  it  is  a  transitory  action,  the  conversion  may  be  laid 
here  and^  proved  in  Ireland.':-fVilso7i  v.  Chambers,  T.  1633.  Cro.  Car. 
262.  (c) 

If  trover  be  brpught  against  baron  and  feme,  the  declaration  must 
suppose  that  they  converted  the  goods  to  the  use  of  the  husband,  and 
it  must  not  be  laid  that  she  converted  them  to  her  own  use;  (Berry  ▼• 


»  I  fa 


CaJ  Trover  will  however  lie  against 
the  officers  of  the  revenue  for  mak- 
ing a  tortious  seizure,  though  con^ 
donned  by  the  commissioners^  if  at 
the  trial  it  appears  there  was  no 
legal  ground  for  such  condemna- 
tion ;  in  this  case  it  was  objected, 
that  trover  did  not  lie  against  the 
defendant,  for  that  the  seizure  of 
the  goods,  and  putting  them  into 
the  custom-house  warehouses,  could 
not  be  a  conversion  to  the  use  of 
the  defendants  (the  king's  officers), 
but  that  trespass  or  case  was  the 
proper  action.  Sed  per  Cur.  the  king 
had  no  property,  therefore  the  goods 
were  tortious ly  seized  by  the  defend- 
ants, which  was  a  conversion  by. 
them;  and  the  court  further  said. 


that  the  case  cited  from  Bunb;  67^ 
is  not  law,  though,  as  reported  in 
3  Wils.  146,  the  same  case  is  cjtcd 
in  Tinkler  v.  Poole;  but  as  reported 
in  Wils.  the  goods,  which  were  her- 
rings, were  condemned  by  the  com«^ 
missioners  of  salt  duties.  Tinkler 
v.  Poole  is  also  reported  in  5  Burr. 
26579  but  no  mention  is  made  there, 
as  in  Wils.  of  the  herrings  being 
condemned  by  the  commissioners  of 
salt  duties.  Vide  etiam  Chapman  -v- 
Lamb^  Stra.  943. 

(b)  Sed  secus,  if  he  knew  me  to 
be  the  true  owner,  for  to  maintain 
trover,  there  must  be  an  injurious 
conversion. 

(cj  Aliter  in  trespass  quart  daih 
sum /regit. 

Necys, 


Chap.  II.]  troter.  46b 

NaySf  H.  l622.  Cro.  Jac.  66  K)  and  many  ju^^^menfs  have  lieen  ar- 
rested on  that  account ;  jet  as  the  conTenkm  is  a  tort,  it  shoidd  seem 
as  if  she  might  be  charged  with  it  the  same  as  with  a  trespass :  {Draper 
w.Fnlker,  M.  7  Jac.  1.  Yelv.  166.)  as  suppose  she  were  to  take  mj 
iheep  and  eat  them :  and  in  trespass  against  baron  and  feme  it  may  be 
laid  in  the  declaration,  diat  they  converted  ihe  goods  to  their  own  use ; 
for  though  it  had  been  to  the  use  of  the  husband  only,  yet  after  hit 
death  the  wife  would  be  diarged  with  the  damages ;  however  there  ia 
a  difference  between  the  two  cases,  for  in  trover  ike  conversion  is  the 
gist  of  the  action,  but  not  in  trespass. — Smatley  v.  Kerfooi  and  Vs^, 
E.  11  Geo.  2.  Stra.  1094.  And.  245.  PuUen  r.  Palmer,  M.  3Geo.  1. 
C.  B.  S.  P. 

An  executor  left  furniture  in  the  house  by  the  consent  of  the  heir, 
ivho  used  them ;  afterward  upon  a  demand  and  refusal  the  executor  [  47  1 
brought  trover ;  the  heir  pleaded  the  statute  of  limitations,  and  per  cur. 
the  oser  before  demand  was  no  conversion,  and  the  refusal  (which  is  the. 
only  evidence  of  it)  being  within  six  years,  the  action  is  not  barred.-* 
Worthy  Montague  v.  Lord  Sandwich,  M.  1  Ann.  7  Mod.  99.  (a) 

Trover  will  not  lie  against  a  servant  for  taking  goods  by  his  master's 
command,  and  for  his  master's  use;  but  trespass  will. — ^This  rule  must 
not  be  taken  in  the  full  latitude  of  the  words,  for  it  ia  certain  it  will  not 
extead  to  cases  where  the  command  is  to  do  an  apparent  wrong ;  and 
•0  it  is  said  by  Scroggs,  J.  in  Mires  v.  Solebay,  T.  29  Car.  II.  2  Mod. 
24^.  and  perhaps  it  will  not  to  any  case  where  the  taking  is  tortious^ 
for  then  there  is  no  occasion  for  a  demand  and  refusal ;  but  where 
the  possession  was  lawful,  a  refusal  by  a  servant  will  not  be  evidence 
of  a  conversion  id  him,  for  it  will  be  evidence  of  a  conversion  in 
his  master ;  as  is  the  case  of  the  pawnbroker  in  Jones  v.  Hart,  Salk, 
441. — Parker  ^.Godwin,  M.  2  Geo.  II.  2  Stra.  813.  is  a  strong  case 
to  shew  bow  far  one  man,  acting  by  the  command  of  another,  shall  be 
uswerahle  in  trover :  that  was,  a  bankrupt  left  plate  with  his  wife,  wha 
delirered  it  to  ^  servant  to  sell,  the  servant  delivered  it  at  the  door  of 
ffoodmard^^  abop  to  the  defendant,  who  went  into  the  shop  and  ;pawned 
it,  tnd  immediafriy  delivarad  the  money  to  the  servant,  who  paid  it  tp 


ft 

(a J  £xecu(ors  may  bring  this  ac-  ^jeecutor  ia  ipec^  trover  wiU  He  on 

.tiOQ  for  a  conversion  iti  the  liie-time  his  own  conversion ;  or  if  the  tea* 

of  their  tesutor.   RuHand  y.fyUland^  tator  disposed  of  them,  and  received 

Cro.  Elis.  577,  the  value,  an  action  for  money  had 

But  trover  does  not  lie  a|^inst  an  and   received  will    lie  against  liia 

executor  for  a  conversion  by  his  tea-  executor.    Mamkfy  v.  TroH.  <Cawp« 

^tor;  yet,  if  the  foods  (;ooie  to  the  37 X, 
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the  wife.  Upon  trover  brought  bj  the  assignee  against  the  defendant, 
he  obtained  a  verdict ;  but,  upon  motion,  the  court  granted  a  new  trial, 
as  being  a  conversion  in  the  defendant;  and  upon  a  second  trial  the 
plaintiff  had  a  verdict.  Note ;  the  defendant  pawned  it  in  his  own  name, 
and  gave  his  own  note  for  the  money,  (a) 

If  the  plaintiff  prove  the  goods  to  have  been  in  liis  possesiion,  it  is 
prima  facie  evidence  of  property,  but  the  defendant  may  prove  tliem 
the  goods  of  J.  S.  who  died  intesiate^  and  that  letters  of  administration 
have  been  granted  to  him;  but  such  evidence  will  not  be  .conclusive 
against  the  plahitiff,  for  he  may  shew  that  he  was  married  to  J.  S«  and 
80  entitled.-^ B/acftAavnV  Ca.  H.  7  Ann.  1  Salk.  290. 

So  it  would  be  sufficient  if  the  defendant  could  prove  that  the  plaintiff 
had  before  recovered  in-  an  action  of  trover  against  J.  5.  for  the  same 
goods,  for  such  recovery  vests  the  property  in  J,  S.  and  tlie  plaintiff 
has  damages  in  lieu  thereof,  and  therefore  in  a  second  action  he  cannot 
say  die  goods  are  \n»r^-Adams  v.  BrouglUon^  T.  iO  Geo.  II.  C  Stra. 
1078.  And.  18. 
[  48  ]  Where  trover  is  brought  by  a  rightful  executor  or  administrator  against 
an  executor  de  son  tort,  he  cannot  plead  payment  of  debts,  ^c.  to  the 
value,  8fc.  or  that  he  hath  given  the  goods,  S\'c.  in  satisfaction  of  debts, 
but,  upon  the  general  issue,  such  payments  shall  be  recouped  in  da- 
mages; {Whitehall  v.  Squire,  U.  2  W.  &  M.  Carth.  104.  3  Mod.  276. 
1  Salk.  £95.  Skin.  274.)  and  if  they  amount  to  the  full  value,  the  plain- 
tiff shall  be  nonsuited:  (Parker  v.  Kett,  E.  13  W-  3.  12  Mod.  472.) 
but  he  shall  not  give  in  evidence  a  retainer  for  a  debt  of  his  own ;  and  if 
the  action  be  trespass  instead  of  trover,  payment  of  debts  to  the  value 
will  only  go  in  mitigation  of  damages:  {IVhitehall  v.  Squire,  E.  \C)9\* 
Carth.  104.)  (b)  And  perhaps  in  trover  by  a  rightful  administrator 
against  an  executor  de  son  tort,  he  could  not  give  in  evidence  payment 


(a)  So  where  a  bankrupt  deli- 
vered goods  to  one  Smithy  a  servant 
to  a  Mr.  Garrowey,  to  whom  the 
bankrupt  was  much  indebted,  Smith 
gave  a  receipt  for  the  goods  in  his 
master's  name,  and  afterwards  sold 
them  for  his  master's  use;  the  bank« 
rupt^s  assignee  was  allowed  to  re* 
cover  their  value  in  an  action  of 
trover  against  SmitL  Perkins  v. 
Smith,  1  Wils.  338. 

(hj  This  position  however^  it  seems 
(says  Mr.  &&py/'^  in  his  Abridgraeni 
of  the  N.  P.  Law,  714,  n.)  is  founded 
on  an  expression  in  Parker  v.  Kett^ 
12  Mod.  472,  ascribed  to  Lordifo//; 


but,  as  Ijord  Effeiiboroug/i  justly  ob- 
served mMoun^brd  v.  Gi^wa,  4  En^t, 
441,  it  is  directly  contrary  to  the 
opinion  of  Lord  Holt^  in  JVhitchall 
y.Squire^  sup.  The  known  accuracy 
of  Carthcw's  Reports  may  induce  a 
suspicion,  that  the  reporter  in  12 
Mod,  was  mistaken,  more  especially* 
as  in  page  472  of  that  report. 
Lord  Holt  is  made  to  contradict 
what  he  had  asserted  in  page  471 » 
and  indeed  (adds  Mr.  Selxryn)  there 
does  '  not  appear  any  reasonable 
ground  of  distinction  between  the 
actions  of  trespass  anc^  trofcer  on  this 
poinU 

of 
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of  debts  to  the  value  of  such  goods  as  vfere  still  in  his  custody,  but  only 
for  Mich  as  he  had  sold. — Cheshold  v.  Messenger,  coram  Parker,  C.  B; 
at  Gloucester,  1747.     Blainfield  v.  March,  M.  1701.  Salk.  285. 

If  an  adniiuistrator  bring  trover  on  his  own  possession,  the  defendant 
mny  upon  the  general  issue  give  in  evidence  a  will  and  executor ;  but  if 
the  action  be  brought  on  the  possession  of  the  intestate,  the  defendant 
must  plead  it  in  abatement^  and  pannot  give  it  in  evidence  on  not 
guilty. 

Mr.  Danters{\  Abr.  25.)  says  there  is  no  plea  in  trover^  but  a  re- 
lease  and  not  guilty ;  for  every  plea  in  justification  is  tantamount,  and 
Lord  Chief  Ju:itice  Holt,  in  the  case  of  Hartford  v.  Jones,  Salk.  654, 
says,  be  never  knew  but  one  plea  that  was  good,  and  refers  to  Kenicot  r. 
Bogan,  Yelv.  198.  where  in  trover  for  two  butts  of  wine,  the  defendant 
plea-Jed  that  he  took  them  for  prisage  for  the  king,  and  there  is  anotlicr 
8)»ecial  plea  in  2  Bulst.  289,  (a)  that  was  holden  good,  viz.  that  the 
defendant  kept  a  common  inn,  and  that  a  stranger  brought  the  plaiutifTs 
liorse  there;    and  that  not  being  paid  for  his  meat,  he  detained  the 
borse  there ;  (Vide  Hill  v.  Hawkes,  1  Rol.  Kep.  44.  where  a  jujstifica* 
tion  by  force  of  a  custom  was  held  good ;)  but  for  the  reason  given  by 
Lord  Chief  Justice  Holt,  in  the  case  of  Hartford  v.  Jones,  setting  aside 
a  spjpci^l  plea  (that  the  goods  were  cast  away  and  that  he  saved  them, 
and  detained  them  till  he  was  paid  for  his  pains)  viz.  that  if  a  detainer 
be  lawful,  it  does  not  confess  a  conversion  (which  is  certainly  law)  that 
plea  ought  not  to  have  been  allowed.     And  in  Wingfield  v.  Stratford, 
11.  25  G.  2.  K.  B.  it  was  holden  by  the  whole  court,  that  there  could  be 
no  special  plea  in  trover,  but  a  release.     But  as  the  defendant  caiinot 
plead  the  special  matter,  he  may  give  it  in  evidence  on  the  general  issue  ; 
and  therefore  in  trover  for  a  gun,  the  defendant  may  give  in  evidence, 
tlmt  he  was  gamekeeper  of  the  manor  of  B.  and  took  die  gun  by  the 
22  Sc  23  Car.  2.  though  *  the  act  de  not  authorize  the  pleading  the    [  *4g  ] 
general  issue :  and  therefore  it  would  be  ptherwise  in  trespass  for  taking 
it.    (Dane  v.  Walter,  in  Kent,  1682.) — ^Yet  where  in  trover  for  goods, 
tbe  defendant  pleaded  that  the  plaintiff  had  brought  the  like  action  against 
J.  S.  for  the  same  goods,  and  had  recovered,  and  had  execution ;   upon 
demurrer,  the  plea  was  holden  to  be  good :  and  it  was  said,  that  where 
the  demand  and  recovery  is  of  a  thing  certain,  as  where  two  are  bound 
m  «£lOO  bond,  jointly  and  severally,  there  recovery  and  execution  against 
one  is  not  a  bar  against  the  other :  for  exectition  is  no  satisfaction  for 
the  jflOO  demanded  :  but  where  the  demand  and  recovery  is  of  a  thing 


CaJ^o  such  point   is    there  re-     3  Bulst  289.    C&s^Stirt  r.Dungold, 
ported;   but  it  is   to  be  found  in     £.  15Jac.  1. 

iucertain. 
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incertaioy  as  where  tres|m8s  is  done  by  two^  which  rests  only  in  da- 
mages^ if  the  plaintiff  recover  against  one,  that  judgment  is  a  sufficient 
bar  against  the  other ;  for  tramit  in  rem  judicatam ;  the  property  of  the 
goods  is  changed,  so  as  he  may  not  seize  them  again. — Broome  v.  fVoo- 
$on^  3  Jac.  1.  YeW.  67. 

Note,  In  general  cases  it  is  not  allowed  to  bring  the  thing  into  court 
for  which  the  action  is  brought;  {Elliot  v.  Callow^  M.  9  Ann.  Salk.  597* 
Anon.  5  Geo.  1.  Str.  142.)  yet  I  have  known  it  under  particular  circum*- 
stances,  where  the  court  would  discountenance  the  action  :  {Everard  v. 
Lathbury,  Mich.  17  Geo.  2.  K.  B.)  and  it  appears  from  Mr.  Barnes^* 
Notes  that  in  the  common  pleas  it  has  been  often  done. 

The  rule  seems  to  be,  ikM  bona  peritura  and  cumbrous  goods  shall 
not  be  permitted  to  be  brought  into  court ;  but  in  other  c&ses  they  may, 
upon  an  affidavit  that  they  are  in  the  same  plight  and  condition  as  when 
'     taken.— fwAer  v.  Prince,  B.  R.  1762.  (a) 

Where  goods  are  cumbrous,  the  court  will  grant  a  rule  to  shew  cause, 
why  on  the  delivery  of  the  goods  to  the  plaintiff,  and  paying  costs,  pro- 
ceedii^s  should  not  be  staid. — Cooke  v.  Novate,  C.  B.  T.  10  G.  9. 
Barnes,  281.    fVait8Y..Phq>p8,B.R.EB»U  7G.5.(b) 


(a)  Vide  S.  C.  nomine  Esher  v. 
Prtuc^  B.  R.  3  Burr.  1363.  Etvide 
Cooke  V.  HolgatCy  Barnes  231.  jRoy- 
den  v.  Batty,  ib.  284.  S.  P.  See 
also  the  npte  to  Elliot  v.  CalioWf 
•dp. 


CbJ  But  where  there  arc  several 
parcels  of  goods,  the  ordinary  way 
IS  to  make  an  inventory  of  them,  and 
prove  property  of  goods  mentioned 
in  it,  and  demand  and  refusal  of 
(hem. 


CHAPTER  IIL 

OP   DBTtNUS. 

DETINUE  lies  for  the  recovety  of  goods  in  specie,  and  |ibo  A>r 

damages  for  the  detainer,  and  it  lies  against  a  person  who  has  them  either 

by  delivery  or  finding:  (a)  but  as  in  this  action  the  defendant  inqr  wage 

bis  hiiv,  trover  is  the  action  in  more  common  use.  (b) 

Ihtve 


CaJ  Vide  Kettk  V.  Bromfall,  Wil- 
les,  118. 

fbj  The  principal  grounds  of  this 
action  are,  1.  A  property  in  the 
plaintiff  either  absolute  or  special, 
(at  the  time  the  action  brought)  in 
personal  goods  capable  to  he  dis- 


tinguished. 2.  A  possession  in  the 
defendant  by  bailment,  finding,^^'^' 
3.  An  unjust  detention  by  defend* 

But  where  A.  bargained  and  sow 
goods  to  B.  on  condition  that  ibe  saJe 
should  be  void,  if -^.  should  pn^ 


Chap.  III.]  bzmvz.  ^ 

I  have  already  taken  notice^  that  the  declaration  in  ihm  actkMi  mmt 
eontatn  more  certainty  than  is  neoeasary  in  trover;  to  mMt  odier  r^ 
flpects  it  agrees  with  that  action,  (a  Rol.  Abr.  703«  pi.  11.)  It  may  b* 
brought  by  one  having  a  special  property ;  so,  by  one  having  a  proi> 
perty  without  possession.  ^<ij  It  will  lie  for  a  piece  of  gold,  valua 
tWenty-one  shillings ;  (b)  for  that  is  a  demand  of  a  thing  certain : 
(2  Danv.  510.)  but  it  will  not  lie  for  money  out  of  a  bag,  (c)  though  i» 
that  case  trover  will,  because  in  that  action  damages  only  are  to  be  ie» 
covered. 

And  it  has  been  said,  that  it  would  not  lie  (on  hawks,  honnds,  apet^ 
or  popinjays,  or  such  like  things  which  are  ferm  nature,  tfaoi^h  mada 
tame ;  yet  trespass  will  lie  in  such  case,  because  in  that  tbe  plaintiff  i«* 
covers  only  damages  for  the  taking,  and  not  the  things  themaelvea.**^ 
Bro.  jib,  tit  Detinue,  44. 

If  a  man  detain  the  goods  of  a  feme  covert,  which  came  to  lua  bands 
before  the  marriage,  the  husband  can  only  bring  detinue ;  because  the 
law  transfers  the  property  to  him,  and  the  detainer  is  the  cause  of 
action,  (d)  But  in  such  case  the  wife  might  join  in  an  action  of  trover^ 
because  the  inception  of  the  cause  of  action  was  in  her  by  the  trover*-^ 
Drew  V.  Bayly j  £.  26  Car.  II.  £  Lev.  101. 

If  A.  deliver  goods  to  B.  to  deliver  to  C,  C  may  bring  detinue  against 
B.  (or  the  property  is  vested  in  him  by  the  delivery  to  his  use.  (e)  So 
if  a  man  deliver  goods  to  B,  and  after  grant  them  to  C.  the  grantee  may 
have  detinue,  but  not  the  grantor. — 1  Rol.  Jbr.  606.  (C)  pi.  1. 

|f  the  bailee  of  a  thing  hum  it,  his  executor  shall  not  be  charged  in 
detinue,  because  he  shall  not  be  charged  without  a  possession  in  him- 
self;  for  the  action  dies  with  the  pjerson. — 1  JRol.  Abr.  607. 


^*  a  certain  sum  at  a  day  fixed.     If  chest.      Banks    v.   Whetstone^    Mo. 

A,  pays  the  money  he  may  have  do-  394. 

tinuc  for  the  goods,   though,  they  -      fcj  Or  for  a  chest  of  core,  and 

came  to  his  hands  by  bargain  and  such  other  things  as  cannot  be  dis-* 

sale,  and  not  by  bailment.-  Batsman  tinguished  from  chattels  of  the  same 

V.  Elman,  Cro.  Eliz.  S66.  description.   1  Inst,  286. 

(ttj  Tiiereforc  an  heir  may  recover  (dj  But  wher^  the  defendant  has' 

an  iieir-loom  in  detinue.  Bro.  Ab.  til.  tortiou^ly  taken  tbe  plaintiff's  goeds, 

i^etinue,  ))l.  30.  he  cannot  maintain  this  action,  for  it 

Cb)  Or  for  money  In  a  bag.  1  Rxfi.  proceeds  on   the    ground   that  the 

4A.  606-  <A>  pi.  1.  or  for  a  horse  or  plaintiff  had  a  property  in  jthejn  at 

a  cow.  F.  N.  B.  i3S.     Or  for  deeds  tbe  time  the  action  brought,  which 

coBceiuing  the  ijiberitancc  of  plain-  property  is  diyested  by  the'  trespass, 

tiif'slsod  if  he  can  describe  them.  Per  Brian,  C.  J.'  6  Hen.  Vll.  ^  (a.) 

anil  what  land  they  concern.  I  Inst,  Bro,  Ah»  tit.  Detinue^  pi.  53* 

2S6'.     Or  if  lucb  deods  Jire  io  a  ,fO  Vide  2  JD0nv.5U,post|p.  51. 

Wliera 
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Where  a  man  comes  to  a  shop  to  buy  goods,  and  they  agree  upon  a 
price,  and  a  day  of  payment,  and  the  buyer  takes  ihem  away,  detinue 
tvill  not  lie ;  because  the  property  was  changed  by  a  lawful  bargain ;  but 
if  they  agree  for  present  money,  and  Uie  buyer  take  ihe  goods  away 
without  payment,  detinue  lies,  because  the  property  is  not  altered. 
(Bateman  v.  Elman,  M.  1601.  Cro.  £liz.  867.)  So  if  a  man  sell  gqpds 
on  payment  of  money  on  a  day  to  come,  and  the  money  be  paid,  and 
the  goods  not  delivered,  detinue  lie?,  because  the  property  is  in  the 
buyer ;  but  earnest  does  not  alter  the  property,  but  only  binds  the  bar- 
gain; {Anon.  M.  11  W.  3.  12  Mod.  345.)  and  therefore  if  no  other 
time  for  payment  be  appointed,  the  money  must  be  paid  on  fetching 
away  the  goods :  the  e&rnest  gives  the  party  a  right  to  demand ;  but  a 
bare  demand  without  payment  is  void.  After  earnest  the  vendor  cannot 
[  *51  ]  sell  the  goods  to  another,  without  a  default  *  in  the  vendee  ;  and  there* 
fore  if  the  vendee  do  not  come  and  pay,  and  take  the  goods,  the  vendor 
ought  to  request  him ;  and  then,  if  he  do  not  in  convenient  time,  the 
agreement  is  dissolved,  and  the  vendor  at  liberty  to  sell  to  another  per- 
son.—  Langfort  v.  Tilers  jidmhustratix,  £•  3  Ann.  Salk,  1  IS. 

By  the  act  of  navigation,  certain  goods  are  prohibited  under  pain  of 
forfeiting  them,  one  part  to  the  king,  another  to  him  that  will  inform, 
seize  or  sue  for  the  same ;  any  person  may  bring  detinue  for  such  goods; 
for  the  bringing  of  the  action  vests  a  property  in  him.-— Ro6er^,  q.  /.  v. 
Withered  or  tVitherall,  £.  1696.  5  Mod.  193.  12  Mod.  92.  Salk. 
223.  (a) 

If  I  deliver  goods  to  B  who  loses  them,  and  D.  find  them,  and  de- 
liver them  to  J.  iS.  who  has  a  right  thereto,  I  cannot  bring  detinue 
against^D.  because  he  is  not  privy  to  my  delivery. — 2  Danv.  511. 

I'he  plaintiff  must  prove  an  actual  possession  in  the  defendant,  and 
the  detainer  of  the  goods  precisely  as  mentioned  in  the  declaration ;  and 
therefore  if  detinue  be  brought  for  a  bond,  and  it  is  proved  to  be  .for 
a  greater  or  less  sum^  it  is  not  stifficient. — 2  RoU  Ab.  703.  Trialf 
pi.  11. 

The  gist  of  the  action  is  the  detainer :  therefore  if  goods  be  delivered 
to  baron  and  feme,  the  detinue  shall  be  only  against  the  baron ;  {Imac 
V.  Clarke,  H.  12  Jac.  1. 1  Rol.  Rep.  128.  38  Ed.  III.  1.  (n.)  S.  P.)  but  if 


fa)  This  case  was  recognized  in  cannot  maintain  trover  against  the 
Wilkins  V.  Despard'^  5  T.  Rep.  112,  governor,  though  thorc  has  not  been 
where  it  was  held,  that  if  a  ship  be  any  sentence  of  condemnation,  he- 
seized  as  forfeited  under  the  naviga-  cause  the  forfeiture  is  complete  by 
tion  act  (12  Car.  2.)  c.  |8.  by  a  go-  the  seizure,  and  the  property  is 
vernor  of  a  foreign  country  under  the  thereby  divested  out  of  the  owner, 
dominion  of  Great  Britfun^  the  owner 

goods 


/■ 
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goods  come  to  a  feme  covert  before  marriage^  the  action  must  be  brought 
against  the  husband  and  nife. — Co.  Lit.  S51.  (b)  (a) 

General  Issue,  If  the  defendant  plead  fton  detinet^  he  may  give  in 
evidence  a  gift  by  the  plaintiff,  for  lliat  proves  he  does  not  detain  the 
plauUiff's  goods;  but  he  cannot  give  in  evidence  that  the  goods  were  de- 
livered as  a  pledge,  4*r.  as  he  might  in  trover. — Co.  Lit.  285.  (a) 

In  detinue  for  a  deed,  the  defendant  after  a  general  imparlance,  pro^ 
feraido  hie  iv  cur*  the  said  deed,  pleaded  that  it  was  delivered  to  him 
by  the  plaintiff  and  J,  S.  ad  custodiend'  sub  certis  conditiombut^  et  quod 
ipse  paratus  est  ad  deliberamt  cui  vel  quibus  cur*  consideiavit,  S^c.  Sed 
vtrum  conditiones  ilia  ex  parte  pradicti  querentis  adimpleta  sunt  ipse 
omnino  ignorat  et  petit  quod  idem  J.  S.  prtemuniatur. — llie  plaintiff 
demurred  ;  but  the  court  held,  a  prayer  of  garnishment  may  be  after  an 
imparlance,  ideo  preceptum  est  vie*  quod  per  probos  homines^  &;c.  Sci 
fa.  quod  sit  kic,  S^c. — Hancock  v.  Baddj/^  £.  S8  Car.  2. 

The  judgment  in  this  action  is  to  recover  the  thing  itself,  or  the  value 
thereof,  (6;  therefore  the  jury  must  find  the  value;  and  if  they  find  da- 
mages and  costs^  and  no  value,  it  shall  not  be  supplied  by  a  writ  of 
enquiry. — Cheney  sCase^  M.  16 IS.  10  Co.  IIQ.  fcj 

The  jury  ought  to  find  the  value  of  every  particular  thing  demanded ; 
but  a  flock  of  sheep  is  intire,  §t. — Ibid,  (d) 
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(a)  Formerly  a  man  on  an  a tft da- 
vit fiU'd  might  be  hild  to  bail  in 
detinue,  bui  he  cannot  by  the  mo- 
dern practice  without  a  judge's  or- 
der. Ver  lUg.  Gen.  Cur.  B.  R.  11. 
1808.  9  i^ast,  325. 

(b)  Besides  the  plaintiff's  damages 
for  the  detention.  Peter  v.  /ioy- 
ward,  Cro.  Jac.  681.  but  in  trover  it 
ia  for  his  daniaj^es  only.  Knight  v. 
Bourne^  Cro.  Eliz.  1 16*. 

(cj  This  case  was  recognized  by 
Holt,  C.  J.  in  Herbert  v.  lyatert, 
Salk.  205.  denying  a  contra  decision 
in  Burton  v.  Ao6tiu((W,T.  Raym.  124« 
1  Sid.  046. 

-{dj  Furtberraore,  as  to  the  plead* 
wgs  and  evidence  in  this  action,  it 
Las  been  held,  that  if  the  plaintiff 
declares  on  a  bailment,  defendant 
Canoot  plead  that  plaintiff  did  nQ| 


bail  the  |]r«io(U,  for  the  Imilment  is  not 
traversable, and  the  manner  in  which 
they  came  mto  delcndant*s|M)!»&c>Mt)n 
is  mere  matter  of  imlucement.  JBro. 
Aif,  tit.  Detinue^  pi.  50. 

So  where  plaintiff  dec1are<l  that 
the  goods  came  to  defendant's  hands 
by  finding,  and  the  evidence  was 
that  pluintitf  had  delivered  the  goods 
to  defendant  (an  infant)  for  a  spe* 
cial  purpose,  and  he  refused  to  re- 
deliver them,  'i  his  was  held  siith* 
cicnt  to  sustain  the  action.  MUh  v. 
Graham^  1  Bos.  and  Pull.  N.  H.  140. 

And  where  detinue  is  brought  for 
several  articles,  the  distinct  value  of 
each  need  not  be  set  forth  ih  the  de» 
claration,  Uir  the  jury  nday  sever  the 
values  by  their  verdict.  PowUy  v. 
UidUf^  2  i5b.  853, 


^  J 
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CHAPTER  IV. 


OF    REPLEVIN. 


THE  action  of  replevin  is  of  two  sorts.  1.  In  the  detind.  IZ.  In 
the  detinuit;  and  may  be  brought  in  any  case  where  a  man  has  had  bis 
goods  taken  from  him  by  another,  (a) 

Where  the  party  has  had  his  goods  re-delivered  to  him  by  the  sheriff, 
upon  a  writ  of  replevin,  or  upon  a  plaint  levied  before  him  (which  by  the 
statute  of  Marlbridge  the  sheriff  may  take  out  of  the  county^court^  and 
make  replevin  presently,)  the  action  is  in  the  detinuit ;  but  where  the 
sheriff  has  not  made  such  Replevin,  but  the  defendant  still  has  the  goods, 
the  action  is  in  the  detinet :  (b)  however  of  late  years,  no  action  has  been 

brought 


w< 


"  ■  '  ^  '4" 
Ca)  Either  by  distress  or  otber- 
Avisc ;  and  it  is  not  confined  tea  taking 
by  distress  alone,  for  the  writ  is 
founded  on  a  taking,  and  the  right 
of  the  party  from  whom  the  things 
are  taken  to  have  them  restored  to 
him,  unless  the  question  of  title  to 
the  goods  is  determined.  The  per- 
son who  takes  the  goods  may  clainii 
property  in  them,  and  if  he  do,  the 
sheriff  cannot  deliver  them  till  that 
question  is  tried ;  but  this  claim  of 
property  can  only  be  made  where 
there  has  been  a  taking,  and  it  seems 
that  the  writ  of  replevin  was  calcu- 
lated, in  such  cases,  to  supply  the 
place  of  detinue  or  trover,  and  to 
prevent  the  party  from  whom  the 
goods  arc  taken  being  put  to  those 
actions,  except  in  cases  where  the 
other  could  shew  property.  Per 
Redesdalcy  C.  in  Shannon  v.  Shannon^ 
I  Sch.  and  Lef.  32?. 

(bj  This  statute  does  not  extend 
io  hundred  courts,  which,  deriving 
their  authority  from  the  county 
court,  cannot  prescribe  to  grant  re- 
plevins by  plaint  by  the  steward  ont 
of  court,  for  at  common  law  the  she- 
riff could  only  replevy  by  writ  in  his 
county  court.  Hallett  v.  Birt,  Raym. 
218.  Under  this  statute,  therefore, 
whether  the  replevin  is  by  writ  or 
p^int,  thc^  sheriff,  before  he  executes 


the  one  or  grants  the  other,  must 
take  pledges,  as  well  de  proseguendo 
as  de  retomo  habendo.  Dorringian  v, 
£</«»»,  2  Show.  421.  And  if  the  pro- 
ceedings are  by  plaint,  and  are  re- 
moved by  certiorari^  and  defendant 
has  judgment,  he  may  have  a  sci.fa^ 
against  the  pledges.  S,  C.  ?  Mod. 
56. 

The  sheriff  cannot  take  money  or 
cattle  as  a  pawn,  in  nature  of  pledges 
de  retomo  kabendo^  for  the  process 
to  bring  such^lcdges  into  court  is  by 
sci,  fa.  Moyser  v.  Gray^  Cro.  Car. 
446.  But  for  an  account  of  this  an- 
cient mode  of  proceeding,  see  Mr. 
Serjeant  IVilliams's  ed.  of  Sound.  voLi^ 
p.  195,  (n.  3.)  and  Gilb.  Replev.  342, 
243,  (ed.  1757.)  The  modern  prac- 
tice, howev^,  is  to  proceed  against 
the  sheriff  by  action  on  the  case  for 
taking  insufficient  pledges  at  the  suit 
of  the  person  making  cognizanci^, 
where  there  is  no  avowant  on  the  re- 
oord.  Page  v.  Earner,  I  Bos.  and 
Pull.  378 ;  and  in  such  action  the 
court  of  K.  B.  held  that  the  V^^J^ 
could  not  recover  damages  bcyo»» 
the  value  of  the  distress,  which  was 
not  equal  to  the  rent  in  arrear.  Ye(B 
V.  Lethbridge,  4  T.  Rep.  433.  But 
in  a  similar  action  it  was  held  m 
C.  B.  that  the  plaintiff  might  reco^-cr 

damages  to  the  extent  of  his  injury. 

Omcanon 


^ 
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lurooght  in  tbe  deiinetj  though  there  is  much  curious  learning  fn  the  old 
books  concerning  it. 

The  advantage  the  plaintiff  has  in  bringing  an  action  of  replevin  in  the 
deiineig  in  preference  to  an  action  of  trespass  de  bonis  asportatis,  is,  that 
be  can  oblige  the  defendant  to  re-deliver  the  goods  immediately,  in  case 
upon  making  his  avowry  they  appear  to  be  repievisable ;  but  as  in  such 
cases  he  may  more  speedily  have  them  delivered  to  him  by  application 
to  the  sheriff  in  the  common  way,  it  is  of  no  use,  unless  the  distrainer 
have  eloigned  the  goods  so  that  the  sheriff  cannot  get  at  them  to  make 
replevin ;  and  in  such  case  be  may  bring  an  action  of  replevin  in  the 
deHnet^  and  after  avowry  pray  that  tbe  defendant  ipay  gage  deliverance ; 
or  he  may  upon  a  return  of  an  elongatit  to  the  pluries  writ  of  re* 
plevin,  have  a  writ  to  the  sheriff  commanding  him  to  take  other  beasts 
of  the  defendant  in  wUhernam,  (Termes  de  la  Ley,  590);  but  if  the' 
defendant  before  the  return  of  the  withernam  appear  to  the  writ  of 
replevin,  and  offer  to  plead  non  cepit,  it  shall  stay  the  withernam ;  for 
the  defendant  shall  not  be  concluded  by  the  return  of  an  elongavity  for 
€ke  sheriff  can  make  no  other  return,  where  he  cannot  find  the  thing  to 
be  replevied.— Bas/i/e  v.  Reignald,  £.  1693.    12  Mod.  36. 
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Concanon  v.  Lethbridge,  2  H.  Bla. 
3C  In  a  subsequent  action,  how- 
ever.  Eyre,  C.  J,  Btdler^  J.  and 
Rffoke,^.  declared  the  good  sense  and 
justice  of  the  case  to  be,  that  the 
shcriflF  should  be  no  further  liable 
than  the  sureties  would  have  been 
if  he  had  done  his  duty,  under  the 
statute  of  1 1  Geo,  2.  c.  ip.  viz.  to  the 
amount  of  double  the  value  of  the 
4hings  distrained.  Evans  v.  Bra^der^ 
2  Bla.  547.  Vide  etiam  post,  p.  60c, 
notes  (fl)  (b) 

When  the  sheriff  has  taken  all  the 
preliminary  steps  required,  he  may 
issue  his  precept  to  his  bailii!  to  make 
replevin,  and  cause  the  goods  to  be 
restored  to  the  plaintiff^  F.  N,  B. 
{hjHale)  168.  But  as  he  is  sorae- 
<tnies  negligent,  the  replevin  may, 
by  writ  of  pone  or  re,  fa.  lo.  be  re- 
moved into  a  superior  court  without 
any  cause  shewn  by  the  plaintiff, 
but  the  defendant  must  assign  a 
cikuse,  and  no  advantage  can  be  taken 
•of  a  variance  between  the  plaint  and 
tbe  deduration  in  a  superior  court. 
Margrave  y^Jrdea^  Cro.  Eli2.  543. 
Vide  etiam  10  £ii.  IL  Avtraty,  213. 
isa  &d.  III.  Awmry,  130 ;  and  tbjm 


is  another  writ,  by  which  these  pro- 
ceedings may  bo  ri  moved  into  a  su- 
perior court,  viz.  the  writ  of  accedas  . 
ad  cnritwiy  which  is  sued  by  plaint 
in  the  lord's  court,  and  is  a  bpecics  of 
refa.h.  For  the  form,  sccGilb^ 
Replev.  145,  (ed.  IJSJ.) 

'1  he  delivery  of  the  re.  fa.  lo.  to 
the  clerk  of  the  county  court,  afcer  in- 
terlocutory and  b  fore  final  judgment, 
is  a  bar  to  all  further  proceedings 
there,  and  the  clerk  cannoi  rclusc 
the  writ  on  account  of  Uh  foes,  for 
he  may  sue  for  them.  Bcvan  v.  Pro^ 
theskf  2  Burr.  1151. 

The  conditions  of  a  replevin  bond 
is  not  satisfied  by  a  prosecution  of 
the  suit  in  the  county  court,  but  the 
plaint,  if  removed,  must  be  prose- 
cuted in  the  superior  court,  hikJ  a 
return  made  if  adjudged  there.  Gml- 
limy, Holbrooke  1  Bos.  and  Pull.  4 JO. 
Vide  p.  60,  n. 

If  the  writ  of  removal  be  return* 
able  on  the  first  return  of  the  term, 
plaintiff  must  declare  in  the  sufMTior 
court  within  four  days  bilbre  the  end 
of  that  term,  or  d<^fendant  will  be 
entitled  to  an  imparlance.  Thompson 
r.  Jordan,  2  Bos.  and  Pull.  137^ 

Where 
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Where  the  person  taking  the  goods  claims  property  in  them  before 
the  bheriffy  he  cannot  make  replevin  of  them:  but  in  such  case  the 
party  may  sue  out  a  writ  de  proprietate  probanda,  upon  which  the  sheriff 
[  *33  ]  must  have  an  inquest  of  office  ;  and  if  ^'upon  such  inquisition  the  pro- 
perty 15  found  in  the  plaintiff,  the  sheriff  shall  make  replevin^  a/iter  non ; 
but  though  the  property  be  found  in  the  defendant^  yet  the  plaintiff  is 
not  concluded,  for  he  may  still  have  his  action  of  replevin,  or  of  tres- 
pass ;  but  if  in  an  action  of  replevin  the  defendant  plead  property,  and 
it  be  found  for  him,  the  plaintiff  is  concludtd. — So  if  goods  be  taken 
in  execution  (or  on  a  conviction  before  justices)  the  sheriff  ^hall  not  make 
replevin  of  them,  and  if  in  such  case  the  sheriff  should  make  replevin, 
he  would  subject  himself  to  an  attachment ;  for  goods  are  only  rrpie* 
visable  where  they  have  been  taken  by  way  of  distress,  {R.  y.jMoftkhome, 
E.  1742.  Stni.  \\S^,):(a)  Lord  Cote,  therefore, defines  replevin  to  be 
a  remedy  grounded  upon  a  distress,  being  (as  he  says)  a  re-deliverance  to 
the  first  possessor  of  the  thing  distrained,  on  security  given  by  him  to  try 
the  right,  and  to  re-deliver  the  distress  if  judgment  shall  be  against  him. — 
Co.  Lit.  145. 

He  that  brings  replevin  must  have  an  absolute,  or  at  least  a  special 
property  in  the  thing  distrained ;  (b)  and  therefore  several  men  cannot 
join  in  a  replevin,  unless  they  be  joint- tenants  or  tenants  in  common.-^ 
Ibifl,(v) 

Executors  may  have  a  replevin  of  a  taking  in  vtiA  iestatorh.  {Arundel 
V.  VreivY,  T.  1C62.  Sid.  82.)  So  if  the  cattle  of  a  feme  sole  be  taken, 
and  she  afterwards  iiitermarry,  the  husband  alone  may  h^ve  replevin.  But 
if  they  join,  after  verdict  judgnit-iit  will  not  be  arrested,  because  the 
court  will  presume  them  joiittly  iMterotedj  (as  they  may  be^i  if  a  distress 


fa)  Villi*  etiam  Pcacson  v.  llobcvts, 
Wiilcs,  6()8.  It  is  not  uuivijially 
the  case,  however,  thai  where  time 
is  a  distress  replevin  may  bo  nut  in- 
tained  ;  for  in  K.  v.  Monk  house,  bup« 
the  court  attached  an  uivicr-bhe- 
riff  for  granting  h  replevin  of  goods 
distrained  for  deer  stealing.  So  nei- 
ther will  replevin  lie  on  a  distress 
made  for  a  duty  to  the  crown.  i(. 
V.  Oliver,  Bunb.  14.  But  where  re- 
plevin was  brought  for  goods  dis- 
trained for  an  assessment  under  the 
highway  act,  the  court  would  not 
ket  aside  the  proceedings.  Faiton  v. 
Boyie,  2  Bos.  and  Tall.  399. 

It  is  doubtful  whether  goods  dis* 


trained  by  commissioners  of  sewrrs 
may  not  be  replevied  whilst  in  ibe 
ofliccr's  bauds,  but  if  they  are,  and 
the  cause  is  removed  into  B.  K.  tiic 
court  will  not  quash  the  proceedings 
on  a  summary  application,  but  leave 
it  to  the  defendant  in  replevin  to  put 
his  objection  on  record,  rritchard 
V.  SUveriM,  6  T.  R.  522. 

(bj  Vide  Bro  {Replev.)  pi.  8.  20. 
for  a  mere  possessory  right  is  not  sufiir 
cient.  Tetnplemav  v.  Cfl*e,  10  Mod.  25. 

(cj  The  words  of  Lord  Me  are, 
"  If  the  beasts  of  several  men  be 
"  taken,  they  cannot  join  in  a  rtpU- 
**  giandOf  but  every  one  roust  ba\e  * 
**  kcveral  replevin." 


Chap.  IV.]  replevix.  S3a 

be  taken  of  goods  of  which  a  roan  and  woman  were  joinUtenantii,  and 
afterwards  intermarry);  the  avowry  admittkig  the  properly  to  be  in  the 
nanner  it  is  laid. — Bonrne  and  Vx*  v.  Maitaire,  C.  8  Geo.  2.  Ca. 
temp.  Hardw.  1 19*  F.  N.  B.  69. 

I^he  declaration  (a)  ought  to  be  certain  in  setting  forth  the  number 
and  kindi  of  cattle  distrainedj  because  otherwise  the  sheriiF  cannot  tell 
how  to  make  deliverance  if  it  should  be  necessary ;  yet  an  avowry  may 
make  that  good  which  would  be  bad  on  demurrer,  both  parties  agreeing 
wbat  the  quantum  and  the  nature  of  the  goods  are^  (Moore  v.  C/jfpuim,  ^ 

M.  32  Car.  1.  Aley.S^.  Sty.  71.)  ^^^  ^  ^^  declaration  were  for  taking 
fourteen  skimmers  and  ladles,  and  three  large  pots  and  covers.  {Bourne 
v^  Mattaire,  E.  8  Geo.  IL  2  Stra.  lQ\5.(b)  And  the  sheriff  may  re« 
quire  the  defendant  to  shew  him  the  goods,  and  it  would  be  a  good  re- 
turn to  say  nuUua  venU  ex  parte  defetidentU  ad  osiendendum  bona  et  ca* 
talia. 

The  d^iaration  ought  to  be  not  only  of  a  taking  in  a  vill  or  town,  but 
also  in  qaodam  loco^  vocat ;  but  if  tlie  defendant  would  take  advantage 
of  this,  he  must  demur  to  the  declaration. — Reade  v.  U&tclce,  H.  \GQ8. 
Hob.  \6.(c)  BuUgthorp  v.  Turner,  T.  16  &  17  Geo.  2.  C.  B.  \ViUe«> 
475.  (d) 

A  roan  may  count  of  several  takings,  part  at  one  day  and  place,  and     [  54  J 
part  at  another :  and  if  the  plaintiff  alledge  two  places,  and  the  defend  int 
answer  only  one,  i.e.  if  tlie  plea  begin  only  as  an  answer  to  part,  and  be 
in  truth  but  an  answer  to  part,  it  is  a  discontinuance,  and  the  plaintiff 
must  not  demur,  but  must  take  his  judgment  for  that  by  Nihil  dicit;  for 


^aj  The   diclaratlon,  as  wvll   as  or  /('<//•(/  v.  LaUn^   Mo.  67 H\    aiul 

thcwHt  of  foplcvin,  complains  1.  of  note,  that  the  argument!*  in  lirade  v. 

the  unlawful  takings  and,  52.  of  tho  IIau:ke^  hup.  arc  rcporicd  in  Gotlb, 

unjust  detention;    if,  therefore,  the  186.  but  the  jud^neui  of  the  coui'C 

sheriff  has  returned  reptcg*  Jeci^  ihc  only  in  llob.  1 6.  and  I  Brounl.  I/O. 

replevin  goes  only  for  the  damages,  (dj  In  Abercrombie  v.  VarkhHnt,  2 

and  the  declaration  is  in  the  detinwt ;  Bos.  &  Pull. 48 1 ,  it  is  said  it  may  ap- 

but  if  the  sheriff  has  not  made  that  pear  hard  that  the  plaintiff  should  be 

return,  the  declaration  mu<;t  be  in  obliged  to  name  the /on/fiA  <^(io;  but 

the  detinet.     Fetree  v.  DukCf  Lutw.  so  much  strictness  is  not  required, 

1150.  for  the  law  considers  the  distress  as 

(bj  If  a  thing  affixed  be  treated  in  wrongful  ly  taken  in  everyplace  where 
the  declaration  as  a  personal  and  defendantmay  have  it  in  his  custody; 
moveable  chattel,  it  cannot  be  plead-  it  is  sufficient,  therefore,  for  the  plain- 
ed in  bar  that  it  is  appendant  to  the  tiff  to  name  that  place  uhere  he 
freehold.  KUtlet  v.  Stniihf  4  T.  U.  finds  defendant  in  possession  of  the 
504.  distress.    If,  however,  the  replevin  bo 

CcJ  For  if  the  vill^  were  alleged  brought  in  an  inferior  court,  the  /o- 

^enerally,  the  defendant  might,  per-  cus  in  quo  must  be  alleged    to    bo 

haps,  have  a  freehold  there  himself,  within  its  jurisdiction.     Quarles  v. 

Vide  IVard  v.  Uvifle,  Cro.  Elia:.  896\  Starle,  Cro.  Jac.  95. 

If 
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if  he  demur  or  plead  over,  the  whole  action  is  discontinued.  But  if  t 
plea  begin  >yith  an  answer  to  the  vihole,  but  is  in  truth  an  answer  to 
part^  the  whole  plea  is  naught,  and  the  plaintiiF  may  demur.  {Weekr^ 
Speed,  13  W.  3.  Salk.  94.  WeekesY.  Peach, T.  13  W.  3.  Salk.  179.  Raym. 
856.  F.  N.  B.  68.)  Where  the  defendant  avows  at  a  different  place,  in 
order  to  have  a  return,  he  must  traverse  the  place  in  the  count,  because 
his  avowry  is  inconsistent  with  it;  But  where  he  does  not  insist  upon  a  re- 
turn, he  may  plead  non  cepit,  and  prove  the  taking  to  be  at  another  place, 
for  the  place  is  material.  (Johnson  v.  Wollyer,  H.  8  Geo,  1.  Str.  507*) 
— ^I1iis  is  to  be  understood,  where  the  defendant  never  had.  the  cattle  in 
the  place  laid  in  the  declaration  at  all ;  for  if,  on  the  plea  of  non  cepit, 
the  plainliflF  prove  that  the  defendant  had  the  cattle  in  the  place  laid  in 
the  declaration,  he  will  have  a  verdict :  and  if  the  *fact  be  that  the  de- 
fendant took  the  cattle  in  another  place,  and  only  had  them  in  the  place- 
mentioned  in  the  declaration  in  the  way  to  the  pound,  he  ought  to  pkad 
that  matter  specially. — Walton  v.  Kirsop,  C.  B.  M.  8  Geo.  3.  8  Wils. 
354.  (a) 

The  general  issue  in  replevin  is  non  cepit,  upon  which  property  canuot 
be  given  in  evidence,  for  that  ought  to  be  pleaded,  {Wiidman  v.  Norton, 
M.  25  Car.  2.  1  Vent.  249-  2  Lev.  92.  S.  C.  nom.  Wiidman  v.  North) ; 
and  if  he  plead  property  in  himself,  he  may  either  plead  it  in  bar,  or  in 
abatement,  {Presgrave  v.  Saunders,  M.  2  Ann.  1  Salk.  5,);(b)  but  if 
he  plead  it  in  a  stranger,  it  ought  properly  to  be  pleaded  in  abatement, 
thought  it  may  then  likewise  be  pleaded  in  bar. — Co.  Lit.  14S. 

If  the  defendant  plead  property,  whether  it  be  in  himself  or  a  strain 
ger,  he  shall  have  a  return  without  making  an  avowry  for  it ;  but  where 
the  plea  in  abatement  is  of  a  collateral  matter,  such  as  cepit  in  alio  loco 
he  must  make  an  avowry  in  order  to  have  a  return,  for  be  must  shew  a 
right  to  the  property,  or  at  least  to  the  possession,  to  have  a  retun^ 
{Butcher  v.  Potter,  T.  4  W.  3.  Carth.  243.  Salk.  94.  S.C):  but  iIm 
plaintiff  ought  not  to  traverse  the  matter  of  the  conusance ;  and  if  be 
do,  and  demurrer  be  joined  upon  it,  it  is  a  discontinuance,  and  the 
defendant  will  have  judgment. — BuUythorp  v.  Turner,  sup.  (c) 

TTie 


(a)  This  action  was  brought  on 
1  &  2  P.  4*  M.  c.  12.  ».  1.  for  driving 
a  distress  out  of  the  hundred.  The 
distress  was  in  a  hundred  in  Kent^ 
and  driven  into  another  in  Surrey^ 
where  they  were  impounded .  Ftr  cur, 
the  venue  was  improperly  laid  in 
K^t,  for,  by  stat.  21  /«c.  1.  c.  4. 
«•  1 .  actions  for  ofiences  asainst  pc- 
u$A  statutes  shall  be  brought  in  the 


county,  city,  4^.  wherein  such  of- 
fences were  committed.  Pape^  q.  t.  v» 
Davits,  2  Camp.  2^6. 

(h)  6  Mod,  «1.  Holt,  562.  2  Ld. 
Haym.  984.  Vide  etiam  Farkcr  v. 
Mellor,  Ld.  Raym.  217.  CartL 
398. 

fcj  In  Dorkett  v.  fioo^^  in  B.  R. 
Selw.  N.  P.  Abr.  1027.  defendant 
pleaded  cepit  in  alio  loco^  and  prayed 

judgment^ 


.Chap.  IV.]  msp£evin.  54^ 

Tlie  defendant  may  either  avow  the  takii^,  or  justify  it ;  iF  be  avow, 
k  must  be  upon  a  right  subsisting^  such  as  rent  arrear,  B^c.  and  then  he 
entitlea  himself  to  a  return;  but  where  by  matter  subsequent,  he  is  not 
to  have  the  thing  for  *  which  the  distress  was  taken,  there  he  will  not  be  [  *  55  ] 
entitled  to  a  return,  and  therefore  cannot  avow,  but  must  justify ;  as  if 
a  loH  distrain  for  homage,  and  afterward  the  tenant  die,  and  then  his 
exeeutor  bring  replevin.  (1  Dam.  Ab.  652.)  But  a  man  may  diatnun 
for  one  thii^,  and  avow  for  another.— Bir^/rr  v.  Baker ,  M«  S3  &  34 
Eliz.  5  Co.  $6.  (a) 

By  11  Geo.  £.  c.  19-  Any  person  distraining  for  rent,  relief,  heriof; 
or  other  service,  may  in  replevin  avow  or  make  conusance  generally, 
willKNit  setting  out  a  title. — By  4  Geo.  2.  c.  28,  a  man  may  distrain  for 
ff^nt-sec,  rent  of  assize,  and  chief-rents,  which  have  been  paid  for  three 
yesus,  within  twenty  before  the  first  day  of  the  then  sessions  (which  was 
io  1731,)  or  which  may  thereafter  be  created,  as  in  case  of  rents  reserved 
upon  lease,  (b) 

Note;  if  the  defendant  acted  as  bailiff  to  another,  he  is  not  said  to 
avow,  but  to  make  cognizance,  t.  e.  instead  of  sayuig  bepie  adtocat  cap- 
iimnemj  he  says  bene  cogmmt  captionem.  {TreciKan  v.  Pjrne,  E.  1707- 
Salk«  107.  11  Mod.  112.)  And  if  the  defendant  make  cognizance,  at 
bailiff  to  J.  S.  the  plaintiff  may  traverse  his  being  bailiff,  for  this  isdif** 
ferent  from  trespass  quare  clausum  /regii,  for  there,  if  the  defendant 
justify  an  .entry  by  command,  or  as  bailiff  to  one  in  whom  he  alledgea 
die  freehold  to  be,  the  plaintiff  shall  not  traverse  the  command,  because 


jadgment,  and  that  the  count  might 
be  quashed.  On  demurrer,  for  that 
the  plea  ought  to  have  prayed  judg* 
ment  of  the  writ,  it  was  insisted  that 
the  place  being  mentioned  in  the 
count  only,  and  not  in  the  writ,  the 
exception  was  properly  taken  to  the 
count  where  the  fault  was,  and  the 
court  gave  judgment  for  the  plaintiff, 
considering  the  conclusion  as  good. 
(a)  AJuitification  as  a  plea  in  re- 
plevin admits  the  taking,  but  denies 
the  injustice  of  it.  Presgrcnc  v.Souh" 
dtrs,  Salk.  5.  Wildman  v.  North,  2 
Lev.  92.  Therefore,  where  defendant 
pleaded,  that  at  the  time  of  the  tak-* 
log  the  property  was  in  Lord  N.  and 
not  in  the  plaintiff,  he  was  held  en- 
titled to  a  return.  Sir  N.  BacofCt 
Qo.  Cio.  Elix.  47i. 


But  an  ovoorjf  is  an  acknowledge^ 

ment  by  defendant  of  |he  Caking  of 
the  distress,  and  then  setting  forth 
the  cause  for  the  purpose  of  a  re-' 
turn.  The  distinction  between  a 
justification  and  an  avotcrtf  therefore 
is,  that  the  first  goes  not  for  a  re- 
turn. RoiLAb.  3ig.  Bat  an  avowry 
always  does,  and  therefore  shews  1^ 
subsisting  right  at  the  time  of  fhe 
avowry,  as  for  rent.  Danv.  Ab.  652. 
(b)  There  are  many  good  causes 
of  avowry,  for  indeed  a  cause  exists 
in  every  case  where  there  is  a  right 
to  distrain,  as  for  rent  arrear,  da* 
mage-feasant,  fines  or  amerciaments 
in  courts  leet  or  baron,  tolls  or  cus« 
toms,  suits  or  services  claimed  by  the 
custom  of  a  nrbnor,  and  poor's  rates. 
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it  would  admit  the  truth  of  the  rest  of  the  plea,  viz.  That  the  freehold 
\vas  in  J.  5.  which  w  ould  be  sufficient  to  bar  his  action.  (Vide  Earl 
of  Bedford i  Case,  E.  25  Eliz.  Cro.  Eliz,  14  S.  P.)  (a)  But  in  trespass 
de  bonis  asportatis,  ex.  gr.  for  taking  the  plaintiff's  sheep,  if  the  defend* 
ant  justify  ihe  taking  them  damage-feasunt  as  servant  to  J.  6\  the  plaintiff 
may  traverse  the  command  or  authority  ;  for  though  J,  S.  had  a  right  to 
take  the  cattle,  yet  a  stranger  who  had  no  authority  from  him  will  be 
liable. 

And  there  is  a  great  difference  between  a  justification  in  trespass,  and 
an  avowry  in  replevin^  in  anotlier  respect,  ex.  gr.  for  an  amerciament  in 
a  court-leet ;  in  the  justification  it  is  necessary  for  the  defendant  to  set 
fortli  a  warrant  or  precept,  &c.  but  not  to  aver  the  matter  of  present* 
ment,  because  his  plea  is  only  in  excuse  ;  but  in  avowry  he  ought  to  aver 
in  fact  that  the  plaintiff  committed  the  crime  for  which  he  is  amerced, 
because  he  is  an  actor,  and  is  to  recover,  which  must  be  upon  the  merits. 
— Treviliati  v.  Pj/ne,  sup. 

In  trespass  for  breakui^  and  entering  the  plaintiff's  house,  and  taking 
his  goods,  the  defendant  pleaded,  that  the  house  is  parcel  of  an  half 
[  *  56  ]  yard-land,  holden  of  the  Earl  of  Norihumberlaiid,  *  by  homage,  fealty, 
escuage  incertain,  suit  of  court,  inclosing  his  park  with  pales,  and  rent 
of  a  pound  of  cummin  :  and  for  three  }ears  rent  arrear,  and  for  the  ho* 
mage  and  fealty  of  the  tenant,  he,  by  the  earl's  command,  entered  and 
took,  SfC.  llie  plaintiff  traversed  the  tenure  modo  et  forma.  Special 
verdict  that  he  held  of  the  earl  by  homage,  fealty,  inclosing  his  park, 
rent  of  a  pound  of  cummin,  et  non  aliter ;  and  judgment  for  the  defend- 
ant ;  for  though  the  verdict  do  not  agree  with  the  plea  in  the  manner  and 
nature  of  the  tenure,  yet  it  agrees  in  substance  in  the  point  for  which  the 
distress  wai  made ;  and  that  is  sufHcient :  for  there  is  a  difference  be- 
tween trespass  and  replevin,  for  in  replevin  it  behoves  the  avowant  to 

make  a  good  title  in  omnibus,  (b) 

If 


fa  J  $0  held  in  George  v.  XiwcA, 
7  M ml.  481,  where  liurnei,  J.  rccojr- 
nizcd  the  case  of  Trevilian  v.  Pync, 
But  sec  more  of  this  subject  in  Mr. 
Serjeant  fri/Ziaifi^,  note  (c),  to  V otter 
y. North  A  Sauml.  317. 

In  Wood  v.  Tate,  2  Bos.  &  Pull. 
N.  R.  247,  it  was  held  that  a  ser- 
vant of  a  corporation  may  make 
cognizance  for  taking  a  distress  un- 
der a  demise  by  the  corporation, 
(not  ufider  their  seal)  notwithstand- 
ing a  notice  had  been  given  by  the 


aUleimen  (one  of  whom  was  a  party 
to  the  demist')  to  pay  the  xcwi  to 
them  only,  for  the  payment  of  rent 
to  the  servant  ad  lu  it  ted  a  yearly 
tenancy. 

(b)  And  in  Goodman  v.  Aylinf 
Velv.  148,  it  was  held,  that  as  the 
avowant  is  to  have  a  return,  he  ought 
to  make  a  good  title  in  onmibuSf  and 
the  avowry  or  cognizance  should 
contain  suflicient  matter..  A  deiect 
in  form,  however,  though  not  in 
substance,    may  be    aided    by  the 

plia 


Chap.  IV.]  replevin^  i€M 

If  an  avowry  be  made  for  nai,  and  it  appear  bjr  the  defendant's  own 
shewing,  that  part  of  it  is  not  yet  due,  yet  the  avowry  will  be.  good  for 
the  residues  {Duppa  v.  Mayo,  T.  21  Car.  II.  1  Saund.  285.  Battty 
T.  Ireviihon,  M.  S2  Eliz.  Moor,  278.)  In  such  case  the  avowsnt  must 
abate  liis  avowry  quoad  the  rent  not  due^  and  take  judgment  for  the 
rest  ;  but  if  it  appear  that  he  has  title  only  to  two  undivided  parts  of  the 
renty  the  avowry  shall  abate. — Sichards  v.  Cornforth,  M.  0  W.  III.  2  Salk. 

580.  (a) 

So  if  the  avowry  be  for  part  of  a  quarter  or  half  a  year*s  rent,  he  must . 
shew  bow  the  rest  is  satisfied,  or  it  will  be  bad. — Johnson  v»  Bayues, 
M.  7  W.  III.  12  Mod.  84.   Comb.  346.  S.  C.  Mounson  v.  Reekkaw, 
T.  19  Car.  II.    1  Saund.  IQl. 

In  avowry  for  rent  and  a  nomine  pana  together,  without  alledging  any 
demand  of  rent,  the  avowry  is  good  for  the  rent,  though  it  will  be  ill 
for  the  penalty.— -Dtippa  v.  Mayo,  sup.  Howell  v.  Sambacks,  Hob. 
lS3.(b) 

Avowry  for  rent  due  at  a  latter  day,  is  no  bar  m  avowry  for  rent  due 
at  a  former  day ;  but  an  acquittal  under  seal  is ;  but  if  not  sealed,  con- 
trary proof  will  be  admitted. 

By  32  Hen.  VIII.  c.27.  The  executors  and  administrators,  of  tenants 
in  fee,  fee-tail,  or  for  life,  or  rent  services,  rent  charges,  rent  seek,  and 

plea  of  the  adverse  party.  Brett's  Ca,  vispe,  from  whom  he  claims.    Long 

C.B.  7  Co.  25.     But  if  the  declara-  v,  Buckeridge,  1  Stra.  106.  and  the 

lion    be  fur  taking  goods,  chatteh,  commencement  of  a  particular  estate 

and   beasts,  and  the  avowry  is  for  must  always  be  shewn  if  either  party 

taking  beasts  only,  it  will  be  bad  on  avow  or  justify  under  it.    Scilfy  y. 

demurrer.   Hunt  v.  Braincs,  4  Mod.  Dalli/y  2  Salk,  562,  1  Ld.  Raym.331. 

402.  Vide  eliam  Week  v.  Speed,  Salk.  (a)  Vide  S.  C.  in  1  Ld,  Raym,  255. 

94.  et  sup.  p.  54.  and  Corny,  42 ;  and  as  to  S.  P.  vide 

In  Challoner  v.  Clayton^  3  Salk.  i/^irmon  v.  Bjm^^,  5  T.  H.  248,  and 

306,  defendant  avowed,  but  did  not  ISIr.  Serjeant  Williams*  notes  {6,  8.) 

sot  forth  his  title:  this  is  not  good,  to  Duppa  v.  Mayo,  1  Saund.  285: 

If,  however,  the  defendant  had  the  (bj  But  where  the  issue  was  on  a 

possession,  it  is  a  good  bar  against  the  collateral  matter,  viz,  non  concessit , 

plaintiff  if  he  have  no  title,  but  he  though   no  demand  of   the  nomine 

cannot  give  a  return  unless  he  shew  pctnc^  was  laid,   it  was  held  to   be 

property  in  the  goods,  and  it  is  suf-  cured   by  the  verdict.    IFentworth^s 

Hcient  if  they  were  delivered  to  him,  .  Ca,  Hutt.  42. 

for  otherwise  the  judgment  must  be  Where  a  man  is  sole  seized,  or  has 

quod  queer,  nil  cap,  per  billam^  but  no  a  title  to  an  entire  rent>  he  should 

return.  Parker  v.  Mellerj  3  Salk.  54.  distrain  for  it  all  at  once,  for  the  law 

Upon  a  plea  in  replevin,,  which  will  not  multiply  actions.     Holt  y, 

goes  to  the  point  of  the  action,  de-  .Samhacky  Cro.  Car.  103.     Hunt  v. 

iendant  shall  have  a  return  without  Braines^  4  Mod.  402^  which  seems  to 

an  avowry,  Par^erv.Me/Air,!  Ray m.  be  S.  C.  9A  Johnson  v.  Baynes,   12, 

217.     But  the  avowry  must  set  out  Mod.  84. 
an  attornment  on  a  4ne  under  a  de* 

u  fee 
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fce  faf  Aifty  mtty  dfati^ain  upoo  tfie  lands  chargeable,  so  long  as  Uie)  re^ 
tfiain  «in  the  possessioD  6f  the  tenant,  who  ought  to  have  paid ;  or  of  anj 
ofher  person  clahning  under  him  by  purchase,  gift,  or  descent.  The  lik% 
motiy  is  given 'Id  hus^bands  after  the  deaths  of  dieir  vives,  and  to  other 
persons  after  ^Kiealh  of  the  CeUui  que  vie.  Lord  Ci^ke  says,  Aat  the 
pteantUe  cenceming'tbe  ca^ecutors  and  administrators  of  tenant  for  life, 
is  to  be  intended  of  tenant  pur  auier  vie,  so  long  as  Cestui  que  vie  livetli  i 
however,  it  has  been  since  determined  to  extend  to  all  tenants  for  Ufe.-^ 
Hoolv.  Belt,  H.  8  8c  9  W.  III.  1  Raym.  173. 

Tenant  for  Hfe  of  a  rent<»charge  confessed  a  judgment,  which  was  ex- 
[*57  ]  •tended  by  e/«gi/ ;  tenant  for  life  died,  conusee  distrained,  *and  m  re- 
plevin avowed  for  the  arrears  incurred  in  the  life  of  tenant  for  life ;  and 
upon  demurrer  the  distress  was  holden  to  be  bad,  and  not  warranted  by 
-the  statute.  I .  Bemuse  #ie  ^a^e^of  the  cmnieee  js  not  enumerated  in  iC 
.£.  BecMiBe  be  comes  in  'in  the  post^  and  not  under  tlie  tenant  for  life.— 
The  executor  of  a  grantee  of  a  rent-charge  for  divers  years,  if  he  so  loog 
live,  is  not  within  die  statute. — Pool  v.  Duncomb^  T.  1657* 

Lord  Coht'^ysy  if  a  man  make  a  lease  for  lk;e,  or  a  ;gift  in  tail,  le- 
serving  a  rent,  this  is  a  rent-service  within  the  statute ;  from  whence  it 
may  be 'inferred,  that  he  thought  that  a  rent  reserved  upon  a  lease  for 
years  was  not  within  it,  and  I  appiiebend  that  it  is  not,  for  the  laidlord  is 
not  tenant  in  fee,  fee-tail,  or  for  life,  of  such  a  rent;  and  it  is  the  execu- 
tors of  such  tenants  only  who  are  mentioned  in  the  act.  However  in  ties- 
'pass,  where  it  appeared  the  defendant  had  distrained  the  plaintiff's  goods 
for  ren(  dae  to  his  testator  upoti  a  lease  for  years.  Lord  Chief  Justice  Les 
held  it  to  be  within  the  statute,  and  the  defendant  obtained  a  verdict.-^ 
Powel  v.  Killick^  at  Westminster,  M.  £5  Geo.  2.  (a) 

The  act  does  not  extend  to  rents  out  of  copyholda. — Apfieton  Vr 
Dinljf,  M.  6  Jac.  i.   Yelv.  135.  (b) 


(a)  On  plea  of  cognizance  as  bai- 
liff to  A.  and  that  plaintiff  was  tenant 
to  R,  by  virtue  of  a  certain  demise;  it 
'  appeared  that  the  plaintiff  held  under 
an  agrecmcDt  that  R,  \vould  demise 
to  him  for  fourteen  years,  and  that 
he  had  been  in  possessioh  three  quar- 
ters of  a  year.  Held  that  this  was 
no  demise;  that  plaintiff  was  not 
tenant  from  year  to  year,  and  that  he 
might  be  ejected  without  notice. 
Hegan  v.  Johustont  STatiDt.  148. 

(b)  Neither  does  it  give  any  right 
vf  distress  to  a  tenant  who  had  it  not 


before;  therefore  if  a  tenant  had  sueh 
a  right,  and  patted  with  it,  his  exe- 
cutors cannot  claim 'it.  Co,  Lit.  162^ 
Hence  it  is  always  necessary,  in  aa 
avowry  by  executors  or  administra- 
tors, who  have  distrained  for  rent  ar- 
rears that  they  shall  aver  that  the 
land  remains  in  the  possession  of  the 
tcmant  who  otight  to  have  paid,  or 
some  person  who  claims  under  him, 
for  to  such  cases  only  does  the  star 
tute  extend.  Mylcs  v.  H\lioughby^ 
Cro.  Eliz.  5i7*  An  executor  or  ad- 
ministrator, however,  mu&t  always 

briflj; 


^  21  Hen.  VUI.  c.  19.  If  the  avowry,  cogoiMice,  or  justification  b# 
found  for  ibe  defendant,  or  the  plaintiff  be  nonsuited^  the  defendant  shall 
recover  aiwh  damages  and  coelt  as  the  plaintiff  would  have  had  if  lie  had 
recovered.  fn^-But  note,  this  act  mentionB  only  persons  avowing  or 
makk^  cognisance  for  ren^«ervice,  customs,  services,  damagc^feasantji 
or  for  other  rent  or  rents ;  so  that  it  does  not  extend  to  an  avowiy  for  a 
nomine  peuutf  or  for  an  estray ;  and  therefore,  if  in  such  case  dam^ea 
and  co8i0  were  given,  ihe  judgment  would  be  reversedt^ — Warner  v.  Har^ 
Afn^  T.  2  Car.  1.  W.  Jones,  \S&.(h) 

lu  replevin  the  defendant  avowed  for  ^36  rent  f<Mr  a  year  and  half; 
the  plamtiff  pleaded  payment  of  ^12  and  issue  thereon,  and  another 
issue  aa  to  the  «£24.  The  first  issue  was  found  for  the  plaintiff,  and  da* 
mages  and  costs  taxed  by  the  jury :  but  the  second  issue  being  found 
against  the  plaintiff,  so  that  the  defendant  was  entitled  to  a  return,  and 
to  fkmages  and  costs,  it  was  upon  motion  hdden^  that  the  jury  finding 
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bringbimself  within  the  statute ;  but 
where  the  avowry  was  as  administra- 
trix of  rent,  to  which  defendant  was 
entitled  in  her  own  right,  she  never- 
theless had  judgment,  her  claim  as 
administratrix  being  rejected  as  sur- 
plusage.   Bratotie  v.  Duimery^  Hob. 

(a)  Though  (he  words  of  this  sta- 
tute are,  that  the  lord  ma^  distrain 
Off  the  laiuls  within  the  lord's  fee,  yet 
if  the  beasts  have  been  driven  off  the 
lands,  but  pursued  by  fresh  suit,  the 
iord  may  distrain  off  the  lands.  Ca, 
ofAvovory^  9  Co.  22.  And  ootvrith- 
itanding  this  statu te,  the  lord  may 
Jtill  elect  to  avow  at  common  law  if 
be  pleases,  for  the  statute  is  in  the 
alternative  ••  iwcy,"  to.  Lit.  2ff8,  and 
|jthat  without  naming  any  person 
against  whom  he  so  avows,  yet  he 
must  alledge  seisin  by  some  certain 
tenant  within  forty  years.  Ibid.  But 
if  the  defendant  avow  according 
to  the  statute,  every  plaintiff  in  re- 
plevin may,  under  sect.  4,  avail 
himself  of  evscy  answer  to  the 
avowry  that  is  sufficient  except  dis- 
.daiiner.  In  Litcy  v.  Fishery  Cro, 
£iis.  140,  however,  defendant  in  his 
avowry  mentiqned  the  name  of  the 
tenant,  which  the  statute  did  not  re- 
quire, but  he  concluded  tccund,  9iqi. 
.4'C.    This,  was  held  well  within  the 


statute,  though  the  name  should  not 
have  been  mentioned.  Where  tha 
tenant  conveyed  to  the  king,  who 
granted  over  to  B.  it  was  held  that 
the  lord  could  not  avow  upon  B,  for 
by  the  grant  to  the  king  the  tenure 
was  at  an  end ;  the  lord,  therefore, 
should  have  declared  according  to 
the  circumstances  of  his  case,  oro» 
her  V.  Smithy  Anders.  159- 

(h)  So  where  the  avowry  was  for 
an  amercement  in  a  lect,  and  tha 
plaintiff  was  nonsuited,  the  court 
held  the  case  not  within  the  statute, 
and  the  avowant  was  not  entitled  to 
damages  and  costs.  Porter  v.  Grey^ 
Cro.  Kliz.  300. 

But  this  statute  has  been  held  to 
extend  to  amercements  in  lects,  he* 
riots,  estrays,  ^c,  if  the  plaintiff  b« 
barred.  Hasdip  v.  Chaplin^  Cro. 
Ellz.  257. 

Where  the  judgment  in  replevin 
was,  that  the  defendants  should  hay^ 
a  return  of  the  cattle,  and  recover 
their  damages  and  costs,  assessed  by 
a  jury,  ^c.  it  is  good,  either  as  a 
Judgment  at  common  law,  though 
the  return  be  not  adjudged  irreple- 
visable, or  as  a  judgment  under  stat. 
21  Hen.  8.  c.  19.  which  entitles  t^a 
defendants  to  damages  and  <;9sts. 
Ottfi^gH  V.  JomsjA  T.  R.  509. 
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iiamagci 


•'"7  b  Injuries  affecting  personal  Property.     [Book  IL 

damages  and  costs  for  the  plaintiff  was  void.— De»^  v.  Parso,  E.  I6l9» 
Cro.  Jac.  473. 

,  By  17  Car,  II.  c.  7.  If  the  plaintiff  in  replevin  be  nonsuited  before 
issue  joined^  the  defendant  making  a  suggestion  in  nature  of  an  avowrj 
L  "58  ]  or  cognizance  for  rent,  the  court  *  shall  award  a  writ  to  enquire  of  the 
rent  in  arrear^  and  of  the  value  of  the  distress.  Note ;  it  has  been  th& 
custom  ever  since  this  statute  (as  it  was  before)  to  enter  judgment  for  a 

'retortC  habend' ;  but  notwithstanding,  the  defendant  may  enter  a  sugges- 
tion  on  this  statute,  and  a  writ  of  second  deliverance  will  be  no  mpen- 
sedeas  to  such  writ. — ^Tlie  whole  fact  is  to  be  proved,  and  may  be  liti- 
gated on  the  writ  of  enquiry.— Cooper  v.  Skerbrook,  E.  32  Geo.^.  C  B. 
^\Vih.l\6.(a) 

By  the  same  statute,  in  case  the  plaintiff  be  noneuited  after  avowry  or 
conusance  made,  and  issue  joined,  or  if  the  verdict  shall  be  given  against 
him,  the  juty  shall,  at  the  prayer  of  the  defendant,  enquire  concerning 
the  sum  of  the  arrears,  and  the  value  of  the  goods  and  cattle  distrained, 
and  thereupon  shall  have  judgment  for  such  or  so  much  thereof  as  the 
goods  and  cattle  distrained  amounted  unto,  (b)    But  in  such  case  if  the 

jurybmit  to  enquire  of  the  value  of  the  rent  arrear  or  of  the  cattle,  it 
cannot  be  supplied  by  a  writ  of  enquiry,  because  the  statute  confines  the 
enquiry  to  the  jury  impanelled  in  the.  cause.   {Sheape  v.  Culpepper,  M. 

• 

fa}  For  the  damages  arc  not  the  It  has  also  been  held  on  this  sta- 

things  avowed  for,  but  are  i;iven  by  tutc,  that  if  the  plaintiff  he  nonsuil- 

5tat.  21 //fw.VllI.  as  a  compensation  ed,   the  defendant  is   not  bound  to 

to   the  avowant ;    therefore,  though  take  his  remedy  under  the  statute, 

the  second  deliverance  supersede  the  for  he  may  proceed  by  action  on  the 

rffect  of  the  judgment  or  nonsuit,  replevin   botid   against   the  plaintiff 

Ttz,  a  return  of  the  i^oods,  yet  the  and  his  sureties.    Waterman  \.Yta^ 

•  damages  still  continue.   Pratt  v.  RhI-  Lydip  v.  Laurence,  2  Wils.  4!. 

•/rw,  12  Mod.  547.  Ba/cer  V.  Lade,  T^J  If  the  jury  find  for  the  plain- 
Carih.  253.     Q?/,   autcjn,  if,  under    '  tiff,"  they  should  alsa  find  damages; 

the  writ  of  enquiry,  defendant  bhall  if  the  action  is  in  the  detinet  only, 

not  have  all  the  rent  aVovved  for,  be-  they  should  give  damages  to  the  full 

•  >ides'co^ts  and  damages  ;  for  pet'  Ba-  value  of  the  distress,  as  well  as  for 
ihursty  J.  in  Cooper  v.  ShcrbrCtok,  'the  unlawful  taking.  Petrec  v.  DwAr, 
sup.  the  Stat,  of  I?  Car.  2.  intended  2  Lutw.  1 150.  but  in  the  common 
that  the  proceedings  by  writ  of  en-  action    in   the   detinuity    they  givf 

'quiry,  JJ. /«:  and  eligit,  should  be  damages  for  the  unlawful  taking, 
^iiaf  for  the  avowant  lo  recover  his  and  do' not  notice  the  cattle,  because 
damages,  and  that  the  plaintiff  was  the  plaintiff  had  them  in  his  poss<^s« 
to  keep  his  cattle,  notwithstanding      sion.     '  '  - 

the  course  of  awarding  a  rt'^or/ro //a-  If  the  value  of  the  distress- shall 

hendOj  which  is  a  right  judgment,  not  be  found  to  be- the  full  value  of 
(and  still  is  entered  up  as  before  the      the  arrears  distrained  for,  the  party, 

''statute),  for  the  act  has  no't  (il-  *  to  whom  such  arrears-ivefe  due,  hi» 
tered  the  Judgment  at  law,  but  only  "  executors  or  administrators  may, 
^iven  ;a  further  remedy  to  the' avow-     from   tirhe  to  tinfe,  distrain  ^gain. 

'^nt:'  '       Vide  17  Car.  2.  c.  7./^.  JV.B.  72. 


Chap-  IV.]  replevin. 

^  Car.  II.  I  Lev.  255.  Therefore  in  such  case  the  defendant  must 
take  judgment  de  reiorno  habendo  at  commou  law ;  but  it  is  not  the  same 
upon  21  //.  8.  nor  upon  the  43  Elh.  c.  2.  if  the  defendant  avow  as 
overseer  for  a  distress  for  a  pooKs  rate,  because  if  the  jury  iiad  enquired, 
it  bad  been  as  an  inquest  on  which  no  attaint  would  have  lain,  and  the 
statute  does  not  tie  it  up  to  the  same"^  jury.  {Tucker  v.  Stevens,  E. 
6  Geo.  L  C.  B.  Herbert  v\  Waters,  M.  7  \V.  III.  Canh.  362.)ra; 
And  if  the  plaintiiF  being  nonsuited  bring  a  writ  of  second  deUverance, 
though  it  will  be  a  supersedeas  to  the  writ  de  retorno  habendo,  yet  it  will 
be  none  to  the  writ  of  enquiry. — Falentuitv,  Faucet  j  T.  8  Geo.  I.  Str. 
1021.  Ca.  temp.  Hardw.  138. 

Note ;  in  writs  of  enquiry  the  jury  set  their  hands  and  seals  to  the 
verdict;  and  upon  the  trial  of  such  writs  the  judge  of  Msi  Prius  is  only 
assistant  to  the  sheriff,  and  has  no  judicial  power ;  and  if  the  parties 
come  to  any  agreement  at  the  trial,  the  way  is  to  bring  it  to  the  judge  to 
sign,  and  after  move  above  to  have  it  made  a  rule  of  court. — Case  of 
Hampstead  Water  Farmers,  E.  13  W.  HI.  12  Mod.  519.  Jnon.  H.  IS 
W.III.  Jbid.  6\0. 

The  writ  of  second  deliverance  is  a  judicial  writ  depending  upon  tht 
first  original,  and  is  given  by  stat.  of  Westtn.  Q,  (13  £.  1.  c.  2.)  "which  re- 
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(a)  It  has  also  been  resolved  on 
this  statute,  that  if  the  plaintiff  be 
nonsuited  after  avowry,  the  jury  only 
vho  try  the  cause  can  assess  the  ar- 
rean,  damages,  JfC.  and  if  they  omit 
it,  it  cannot  be  supplied  by  a  writ  of 
inquiry  of  rent  in  arrear  to  that  juiy. 
Shtape  AT.  Culpepper^  1  Lev.  235. 
Ward  V.  Culpepper^  1  Vent.  40.  Vide 
ftiam  Frtemmi  v.  Archer,  2  Bla.  f  63, 
where  GOtfM,  J.  expressed  a  doubt 
whether  a  writ  of  enquiry  could  be 
granted  to  supply  a  defective  verdict 
for  defendant  in  case  of  an  avowry 
for  rent  arrear;  but  in  Rees  v.  Mor^ 
gan,  3T.  R.  349,  it  was  held,  that, 
under  this  statute,  the  jury  must 
find  as  well  the  amount  of  the  rent 
arrear  as  of  the  goods  distrained. 
Thf'Tcfotc,  where  the  avowry  was  for 
jf  195,  three  years  rent  arrear,  and 
the  jury  found  a  verdict  for  that  sum 
as  damages,  without  finding  either 
the  amount  of  the  rent  in  arrear  or 
the  value  of  the  cattle  distrained, 
this  was  held  to  be  error ;  but  the 
court    allowed    the     defendant    to 


amend,  and  to  enter  his  judgment  pro 
rtt.  hab,  after  a  writ  of  error  brou'»ht. 
This,  however,  is  confined  to  cases 
withih  the  statute,  as  avowries  for 
rtlJt,  for,  where  dfifrndant  avowed 
the  taking  as  a  distress  for  poor 
rates,  and  the  jury  omitted  to  en- 
quire of  the  damages,  the  court 
granted,  a  writ  of  enquiry  to  supply 
the  defect.  Deweit  v.  Marshall^  3 
Wils.  4W.  2  Bla.  921.  Herbert  v. 
Watcrs^^M,*  205%  And  in  general, 
as  was  laid  down  by  Lord  Jlanlwiclcc^ 
in  Valentine V.  Fauottt,  sup.  the  court, 
in  every  case  where  it  is  not  tied  up 
by  the  statute  1/  C<?r«  2.  c.  7-  s.  2. 
which  respects  only  rent  arrear,  may 
grant  a  writ  of  enquiry  to  do  com* 
plete  justice;  therefore  it  was  so  held 
in  the  case  of  poor  rates,  by  Qouldy  J. 
in  Dewtll  y .  Marshall,  2  Bla.  92 1 .  Sq 
where  defendant  avowed  for  a.  taking 
damage-feasant,  and  the  plaintifi' 
was  non*suited,  a  writ  of  enquiry 
was  granted.  Uumfreys  v.  Misdall^ 
Comb.  II.  Sed  not  a  the  case  of 
Farmers  of  Hampstead  Water,  sup. 

cites. 
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citeSy  that  after  the  return  is  awarded,  the  party  distrained  does  repTety 
again,  and  so  the  judgments  given  in  the  kfaig's  courts  take  no  effect^ 
wherefore  it  enacts,  that  when  rttum  is  awarded  to  the  distrainer,  the 
sheriff  shall  be  commanded  by  a  judicial  writ  to  make  return,  in  which 
f  *59  ]  it  shall  *be  expressed,  that  die  sheriff  shall  not  deliver  them  without 
writ,  making  mention  of  the  judgment.  And  it  further  eoacts,  that  if 
the  party  make  default  again,  or  for  any  other  cause  rettun  of  the  dis- 
tress be  awarded,  being  now  twice  replevied,  the  diatress  sh^Il  itmain 
irreplevisable,  (a) 

"By  4  If  5  Ann.  c.  16.  The  plaintiff,  with  leave  of  the  court,  may 
plead  as  many  pleas  as  he  shall  think  necessary ;  and  if  a  verdict  be 
found  on  any  issue  for  the  defendant,  costs  shall  also  be  given ;  unless 
the  judge  certify  that  the  plaintiff  had  a  probable  cause  to  plesRl  such 
matters. — Bright  v.  JacJuon,  98  Geo.  2.  C.  B.  (b) 

If  issue  be  joined  on  the  property,  the  defendant  may  givA  m  evj* 
dence,  the  plamtiff's  having  the  cattie  in  mitigation  of  damages.—' 
Jlnon.  Godb.  08. 

If  the  plaintiff  plead  riens  arrear  in  bar  to  an  avowry  for  rent,  he 
cannot  ppon  such  issue  give  in  evidence  non-tenure. 

If  the  defendant  avow  the  taking  damage-feasant,  and  4>e  plaintiff 
prescribe  for  common  for  all  commonable  cattle,  and  upon  issue  joined 
thereon,  give  in  evidence  common  for  sheep  and  horses  oidy,  this  will 
not  maintain  the  issue ;  but  }f  he  had  a  general  common,  and  prescribed 
for  common  for  any  particular  sort  of  cattie,  it  would  be  good. — Pring 
▼.  Henlmf,  per  War^,  C.  B.  ^t  Ex0n,  170O.  (c) 

If 


i**^ 


fa)  The  advantage  afforded  by 
the  provisions  of  this  statute  is, 
that  the  writ  of  enquiry  awarded 
under  it  may  be  executed,  notwith- 
standing the  plaintiff  has  sued  out 
a  suit  of  second  deliverance;  and 
the  same  rule  holds  with  respect  to 
the  writ  of  enquiry  of  damages, 
under  21  Hm.VIII.r.ip*  which  may 
be  executed  after  a  writ  of  second 
deliverance  has  been  served.  Prait 
^.  Rittlidge^  Salk.  95.  Vide  etiam 
Camon  v.  Jonei,  4  T.  Rep.  510. 

fbj  And  an  avowant  (though  not 
within  the  words)  is  within  the  mean- 
ing of  the  4th  section  of  this  act, 
entitled  to  plead  several  avowries; 
and  within  the  5th  section  he  was 
hplden  liable  to  pay  costs  on  the 


avowries  fpund  against  him.  Ston0 
V. Forayth,  2  Pougl,  683.  (709)  «•  ?• 
But  in  Co^fi  pr  Cone  v.  BawUSf  I 
Salk.  205.  Carth.  122.  4  Mod.  7-  it 
was  held,  that  an  avowant  is  not 
a  plaintiff  within  (he  meaning  of 
SJa.  VII.  c.  10,  so  as  tp  be  entitled 
to  costs  on  the  affirmation  of  a 
judgment  in  his  favor  on  a  writ  of 
error* 

fej  An  inhabitant,  having  com- 
mon  as  such,  shall  not  have  other 
beasts  to  common  there  than  such 
as  are  levant  and  couchant  in  the 
vill  where  he  is  inhabitant,  and 
there  is  no  diversity  between  that 
and  common^ippendant,  for  he  that 
i^as  common-appendant  to  an  acre 
flif  land  shall  not  use  it  with  other 

beasts 
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tf  a  man  preacribe  for  a  certain  nuinbap  oft  cattle^  it  iaflotneoeaaaiijft 
to  diew  they  were  levant  and  eoucbant,  becauia-  U  ia  na  prqiidice'  to  tii* 
owner  of  the  soil,  the  number  being  ascertained;  (JtlVAoneb  v»  Sqmb, 
10  W.  III.  J  Raym.  72&>  But  if  the  prescfiptioa^be  for  a  number  un- 
certain,  they  must  be  levant  and  couchant ;  (a)'  but  a^pvescnptioa  for  all 
cattle  levant  and  couchant  wiU-  be  good';  and  need  not  be  for  alli  hia 
cattle;  for  levancy  and  couchancy  ace  a  suflcient  asceiilaining  what 
cattle  may  be  put  in,   for  no  more  shall  be  saidt  to  be  leiuuit  andt 
couchant  than  Ae  land  is  sufficient  to  matntaiu,  and  ifi  the  pbinliff  were 
guilty  of  any  fraud  as  to  that,  the  defendant  may  take  adfe^antaga-  of  il  ia 
pleading.    (Handing  v.  Johns&n,  M^  2Q  Geo.  S.     Leech  v.  Widshff 
H.  1670.   1  Vent.  54.)    If  the  jury  find  the  plaintiff  has  cqimioo  hf 
prescription  prtnU  he  has  prescribed,  paying  foB  it  every  year  one  peony 
to  the  defendant ;  the  phuntiff  fails  in  hia  prescriptioi^  for  it  is  intire^ 
and  the  payment  of  one  penny  parcel  of  it    (Lovdbri^  v«  li^moA^ 
Cro.  Etiz.  546.  565.)  (b)    Bat  in  Gr4nf.yu  Fktchei:^  (fi  Co.  7S.  Cro. 
Eliz.  405.)  where  the  copyholder  [prescribed  lo  bavA  common,  and  tbe 
jury  found  he  had'  common  praui  he  had  prescribed,  but  also  found  that 
the  copyholders  of  that  manor  had'  used  to.  pay  to  the  Iqrd  1^  ben  and 
five  eggs  yearly  pro  eadem  communia,  *  it  was  acj^udged  to  be  wdU ;  for  [  *60  ] 
tbey  were  two  prescriptions,  and  the  dislinetion  bc^tween  t^iis  case,  and 
4he  case  of  Lovelace  v.  Reynolds,  was  taken  and'  allowed'  in  Kenchin  v» 
Knighi,  M.  23  G«o.  II.  I  Wils.  253. 

So  if  a  man  prescribe  for  common-appendant  to  300  aQr^es  in  foun 
towns,  and  the  evidence  is,  that  it  is  appendant  to  200  acres,  in  two  of 
the  towns  only,  this  wik  npt  maintain,  the  issue ;.  {Michel  v.  J^ortimer^ 
H.  15  Jac.  1.  Hob.  209.)  but  if  he  prescribe  for  common-appendant 


beasts  than  those  >ivhicb  arc  Itoant 
and  couchant  upon,  the  said  acre. 
Bro*  Abr,  tit.  Cotnmoner  and  Com" 
monj  pU  8.  See  more  as  to  an  aver- 
ment of  th^  Uxancy  and  couchancy 
of  caltle  in  Mr.  Serjeant  Williams^ 
note  (4)  to  Mqnckater  Earl  v.  Vale, 
1  Saund.  28. 

Ca)  Ky  levancy  and  couchancy 
is  meant  the  possession  of  suph  lands 
as  will  support  cattle  during  the 
winter.  Scholes  v.  Hargraves,  5 
T.  Rep.  48;  tbei^fore  the  plaintiff 
most  prove  that  be  is  in  possession 
ef  some  laud  whereon  cattle  may  be 


levant  and  couchant  through  tha 
winter.  S.  C.  Et  vide  Bra«oii  v» 
ehater,  8  T.  Rep.  400.  S.  P. 

(bj  In  Bushwood  v.  Pond^  Cro. 
£lis(.  72^,  It  was  held,  that  a  man 
may  prescribe  for  less  than  he  proves. 
But  he  must  prove  as  large  a  right 
as  he  prescribes.  Rotkeram  y.Oruff^ 
Noy.  o7-  Yet  he  cannot  prescribo 
a  right  of  common  over  his  own 
field  ;  therefore  if  he  prescribe  such 
a  right  over  a  field  of  100  acres|i 
his  own  being  parcel  thereof,  h(> 
may  except  that  from  his  prescrip* 
tion.    Cotij/ers  ^.Jackson^  Clayt.  ig. 


to 
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to  his  house  and  20  acres,  and  upon  evidence  it  appears  that  be  has 
but  18y  that  will  maintain  his  issue.— Gregoiy  v.  Hillj  M,  38  Eiiz. 
Cro.  Eliz.  5Sl.rfl; 

If  a  man  avow  taking  the  cattle,  damage-feasant,  and  the  plaintiff 
plead  tender  of  amends  and  a  refusal,  he  sliall  recover  damages  for  the 
detaining,  and  not  for  the  taking,  because  the  taking  was  lawful ;  but  if 
the  tender  were  before  the  taking,  the  taking  is  tortious ;  if  after  im* 
pounding,  neither  the  taking  nor  detaining  is  tortious.  (&j  And  after 
the  avowant  has  had  return  irreplevisable,  yet  if  the  plaintiff  make  suf-« 
ficient  tender^  he  may  have  detinue  for  the  detainer  after. — Home  v« 
Lewin,  H.  12  W.  III.  Salk.  584.  Vide  Carpenters  Ca.  M.  8  Jac,  !• 
8  Co.  290. 

In  an  avowry  for  rent  the  plaintiff  may  plead  a  tender  and  refusal, 
without  bringing  the  money  into  court ;  because  if  the  distress  were  not 
rightfully  taken,  the  defendant  must  answer  the  plaintiff  his  damages,  (c) 

'Note ;  That  in  order  to  prevent  vexatious  replevins  of  distresses  for 
rent,  the  1 1  Geo.  2.  c.  19-  enacts,  that  sheriffs  and  other  officers  grants 
ing  replevins,  shall  take  from  the  plaintiff,  and  two  responsible  persons 
as  sureties,  a  bond  in  double  the  value  of  the  goods  distrained  (to  be 


(a)  Neither  inhabitants  nor  tenants 
at  will  can  prescribe,  but  yet  they 
may  say,  that  in  the  same  vill  there 
has  been  an  usage  and  custom  from 
time,  SfC.  and  that  all  the  inhabit- 
ants or  tenants  of  the  vill  a  voIuH' 
tatty  SfC*  have  use,  SfC.  Bra.  Abr. 
tit.  Custom;  207-49.  Prescription^ 
152-76.  The  plea  in  this  case  was 
of  a  custom,  that  inhabitants,  resid- 
ing  in  antiq.  mess,  in  S.  have  a  right 
of  common,  SfC.  Per  Cur,  this  is 
not  within  any  description  of  com- 
mon. He  who  claimcth  such  com- 
mon  cannot  have  a^y  action  for  it. 
Tenant  in  fee-simple  prescribes  in 
his  own  name,  but  a  tenant  for  life, 
years,  and  at  will,  in  the  numc  of 
him  who  hath  the  fee,  and  he  who 
hath  not  any  interest  cannot  have 
any  common.  A  prescription  is  al- 
ways alledged  in  the  person,  a  cus- 
tom in  the  land.  GatcxDard's  Ca. 
6  Co.  60.  (b). 

There  may  be  a  custom  for  an 
easement,  but  for  a  profit  d  prendre^ 
the  party  must  prescribe  in  d  que 
estate,  Grimstead  v.  Mar  low,  4  T.  R. 
711. 


As  to   prescription  for  an  inha-' 
bitant  or   occupier,  vide  Weekli/  v^ 
IVildman,  Ld.  Raym.  405. 

(bj  Case  will  not  lie  for  detain- 
ing the  plaintiff's  cattle  in  the  pound 
after  a  tender  of  amends,  but  the 
specific  remedy  of  replevin  must  be 
pursued.  Anscombev.ShorCf  I  Camp. 
285. 

fcj  On  payment  into  court  of  the 
rent  avowed  for,  with  costs,  the 
court  wil)  stay  the  proceedings  in  re- 
plevin. Vernon  v.  Wynne^l  H.Bla, 
24.  So  before  the  avowry  on  pay- 
ment of  debt  and  costs  to  that  time, 
with  the  costs  of  the  application, 
but  not  on.  payment  of  the  rent  and 
costs  to  (he  time  of  the  tender,  which 
liad  been  made  of  such  rent  and 
costs  after  the  distress  and  before 
the  replevin.  Hopkins  v.  Shrole,  1 
Bos.  &  Pull.  382.  Nor  upon  pay- 
ment of  costs  on  application  of  the 
defendant,  though  no  special  da- 
mage was  assigned  in  the  declara- 
tion. Hodgkinson  y.SnUson,  3  Bos. 
&  Pull.  603. 


ascertained 
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ascertained  by  oath)  conditioned  for  prowcudng  tbe  suit  with  effect, 

and  for  a  return  of  the  goods ;  and  the  dieriff  is  authorized  to  assign  the 

bond  to  the  avowant  or  person  making  conusance  ;Ca^  and  if  the  bond. 

be  forfeited,  the  avowant  may  bring  an  action  in  his  own  namCi  and  the 

court  may  by  rule  give  relief  to  the  parties,  tfc.(b) 

It 


60* 


faj  In  Chafman  v.  Butcher ^  Garth. 
?48y  plaintiflf  in  replevin  gave  a 
bond  to  the  bailifT  of  N.  W.  to  pre^ 
stcute  vith  effect  in  the  court  of  re- 
cord of  that  borough,  and  to  make 
return,  if  return  should  be  adjudged 
hif  law.  A  replevin  was  brought  in 
the  borough  court,  and  judgment 
given  for  defendant,  which  was  re- 
versed in  B.  U.  and  a  new  judgipent 
was  given,  that  the  plaint  should 
abate,  and  defendant  have  a  return. 
An  action  was  then  brought  on  the 
bond,  and  it  was  holden  a  lawful 
bond  ;  but,  with  respect  to  the  con- 
dition, it  was  determined,  that  it 
was  not  confined  to  a  prosecution 
in  the  court'of  N.  W.  but  extended 
to  the  prosecution  of  a  writ  of  error 
in  B.  It.  for  that  was  a  part  of  the 
suit  coromeoced  below,  and  by  the 
words,  ^*  if  a  return  should  be  ad- 
judged by  law  ;*'  the  condition  was 
not  confined  to  the  judgment  of  any 
particular  court:  wherefore  thccour^ 
gave  judgment  for  the  bailiffs. 

Again,  in  Morgan  v.  Griffith ^  7 
Mod.  380,  Lee,  C.  J.  said,  that  in 
all  replevin  bonds  there  were  three 
several  independent  conditions :  one 
to  prosecute,  another  to  return  the 
goods,  and  a  third  to  indemnify  th<^ 
sheriff,  and  that  a  breach  may  be 
assigned  on  any  one  of  them.  *'  To 
prosecute  with  effect/'  his  lordship 
said,  must  be  not  only  to  proceed  to 
the  end  of  the  suit,  but  to  succeed  in 
it ;  it  is  not  a  completion  of  the  con- 
dition, therefore,  to  have  levied  a 
plaint  in  the  county- court,  for  the 
words  extend  to  all  proceedings, 
from  the  beginning  to  the  end,  as 
well  in  the  court  below,  as  by  re, 
fa.  lo.  in  the  superior  court.  Vide 
etiam  Vaughan  v.  Norris^  Ca.  temp. 
Ilardw.  137-  Ormond  v.  Brierly, 
^arth.  519.  12  Mod.  380. 


In  Dias  v.  Freeman^  5  T.  Rep. 
195,  it  was  held,  that  the  breach 
assigned  in  a  declaration  on  a  re^ 
plevin  bond,  ought  to  pursue  the; 
condition,  but  it  need  not  go  fur- 
ther. A  nd  i  n  Cutjield  v.  Corney^  2  Wils. 
83,  it  was  held,  that  if  the  plaintiff 
in  replevin  die  after  declaration  and 
before  avowry^  no  ret.  hahend,  can 
be  issued. 

(b)  It  is  the  general  opinion  of 
the  pleaders,  that  a  replevin  bx>nd  is 
not  assignable,  unless  an  avowry  or 
cognizance  has  been  pleaded.  If 
thciefore  the  plaintiff  in  replevin 
suffer  himself  to  be  nonprossed,  the 
proceedings  on  the  boivd  must  be  in 
the  sheriff's  name.  11  Geo.  2.  c.  I9, 
#.  23.  Qw.  tamen.  s.  '22,  which  en- 
ables defendant  to  avow  and  make 
cognizance.  S.  23.  also  speaks  of 
persons  avowing  or  vmking  cogni^ 
zance^  which  may  fairly  be  consi- 
dered as  equivalent  to  "  defendants." 
The  statute  also  directs  the  sheriff 
to  assign  where  the  bond  is  for- 
feited. Now  the  bond  is  forfeited, 
if  the  plaintiff  is  nonprossed.  Qu. 
therefore,  whether  every  person  mak- 
ing a  distress  is  not  within  the  equity 
of  the  statute.  See  the  cases  atite^ 
note  (a).  ' 

The  bond  to  the  sheriff  is  assign- 
able to  the  avowant  only,  and  he 
may  bring  his  action  upon  it  with- 
out joining  the  party  making  cogni- 
zance. Archer  v.  Dudley^  1  Bos. 
&  Pull.  381.  (n). 

And  where,  in  an  action  by  the 
assignee,  it  did  not  appear  that  the 
plaintiff  was  the  avowant,  or  person 
making  cognizance,  the  court  re- 
ferred to  the  replevin  suit,  as  being 
of  record  in  the  court,  and  the  de- 
claration concluding  prout  pat ct  per 
rccordum .  Barlftr  y .  II  or  ton ,  W  i  II  cs, 
460. 

A  defendant 
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It  has  been  holden^  that  an  actioQ  upMi  ikt  case  wlV  Kei  agMPBT  m 
sheriff  fer  taldog  iosttfScieiit  pledgea^  and  that  without  avy  prnnoiHik 
Md.  fa.  aguBft  the  pledg«ti>^Pn)aM  m.  Patfftaon^  tt.  13  Geo.  ^  ()a)i 

In  sock  airtioD  agBinst  the  sherM^  aenio  eindooca  muit  ho  giwni  bgi^ 
the  plaintiff  of  the  Msuflkiancy  of  the  pMsca  or  aimtiioa ;  hut  ymrja 
jlight  evidence  is  sufficient  to  throw  the  proof  on  the  sheriff:  For  the 
sureties  are  known  to  him,  and  he  is  to  take  care  that  they  are  suiB- 
cknt^Saunden  v.  DarBng  ^  al.  Sittings  at  IVestmrnster,  C.  B.  T. 
10  Geo.  S. 
[01  j  In  replevin,  botib  plaintiff  and  defendant  ase  actors^  theiefore  eilheK 
parfy  may  cany  down  the  cause ;  and  if  the  defendant  give  notice,  and 
do  not  go  on  to  triali.  the  court  will  give  costs  against  him ;  for  the  same 
feason,  the  defendant  may  not  move  for  jndgment  of  nonsuit^  nnkas  the 
plaintiff  have  given  notice  of  trial. — Eggkton  v.  Smart,  T.  2  Geo.  3^ 
1  Bla.  S75.  (b) 


"^^•^ 


A  defendant  in  replevin,  being  en- 
titled to  an  assignment  of  the  bond, 
if  the  plaintiff  do  not  appear  in  the 
county  court,  and  prosecute,^  i^c.  acr 
cording  to  the  condition,  he  may 
sue  thereon  as  assignee  of  the  sheriff 
in  the  su^rior  courts,  though  the 
replevin  be  not  removed  out  of  the 
county  court.  Dtas  v.  Freeman^  sup. 
4n  note  (o)» 

(a)  \i  the  sheriff  neglect  to  take 
a  replevin  bond,  the  court  will  npt 
grant  an  attachment  against  him, 
but  leave  the  party  to  his  remedy 
by  action,  in  which  action  the  party 
can  only  recover  double  the  value 
of  the  goods  distrained.  TvseUi  v. 
Co/tiY/^,  WiUcs,  375.  JL  v.  Lewis, 
t  T.  Rep.  617. 

In  an  action,  however,  against 
the  sheriff  for  taking  insufficient 
pledges,  the  court  of  C.  B.  will  not 
order  him  to  pay  the  costs  recovered 
by  the  defendant  in  replevin,  but 
the  defendant  has  a  more  summary 
mode  against  the  sheriff,  the  under 
sheriff,  and  the  replevin  clerk,  by 
motion,  a^  in  RicAardi  v.  A  don,  S 
Bla.  1220.  Vide  etiam  ante,  p.  52; 
H.  (b). 

CBJ  Vide  etiam  ^anei  v.  Concart' 
esa,  3  T.  Rep.  661.  Skortridge  v. 
Hiem,  6  T.  Hep.  400.  In  Hicki  v. 
Young,  2  Barncsi  37 1,  in  replevin, 


plaintiff  did  not  appear  at  the  assises  9 
.defendant  therefore  brought  down 
the  record  ;  and  his  counsel  insisting 
strongly  on  everdict.  Baton  ReynMst 
complied,  but  on  motion  by  plaintiff 
to  set  it  aside,  the  court,  after  hear* 
iflg  the  judge's  report,  order^  the ' 
postea  to  be  amended,  and  a  nonsuit 
to  be  returned  instead  of  a  verdict 
for  defendant,  and  that  defendant 
should  pay  the  costs  of  the  motion. 

Plaintiff,  obtaining  judgment  iq 
replevin,  was  not  entitled  to  costs 
at  common  law ;  but  by  the  statute 
of  Gloucester  (6  Ed.  1.  c.  1.  «.  2.) 
the  plaintiff  is  entitled  to  costs  in 
all  cases  where  he  was  entitled  to 
damages  before  that  statute,  there- 
fore he  shall  now  have  his  costs  in 
replevin.    Tidd^s  Pra.  SSS.  (2d  ed.) 

Where  there  were  several  defend- 
ants, and  one  pleaded  non  cepk,  and 
was  acquitted,  in  which  c^asc  (under 
Stat.  8  4*  9  FT.  3.  e.  1 1.)  he  would 
have  been  entitled  to  costs  in  tree* 
pass,  if  the  judge  did  not  certify 
there  was  good  ground  to  make  him 
a  defendant;  yet  in  replevin  he  can- 
not  have  his  costs,  for  replevin  is 
not  mentioned  In  the  statute,  end 
the  statutes  giving  costs  are  to  be 
strictly  construed.  Ingle  v.  IVords* 
wortk,  3  Burr.  1284. 


CHAPTER 
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CHAPTER  V, 

Of  SBSCOUf. 

fiescout  is  twofold,  and  is  applicubU, 

.  ].  To  goods  91x1  chullels  distruaed. 
2.  To  a  peraon  vretled* 

1.  'HESCOVS  (in  its  first  sense)  is  wfiere  the  owner,  or  other  per8o% 
takes  away  by  force  a  thing  distrained  from  tlie  person  distraining,  (a} 
but  the  person  must  be  actually  in  possession  of  the  thing,  mr  Ae  it  is 
po  rescoos ;  as  if  a  man  come  to  make  a  distress,  and  he  be  disturbed 
to  do  It ;  but  the  party  may  bring  an  action  on  the  case  for  this  dSs- 
lurbance.— JP.  N.  B.  102: 

The  plaintiff  ought  to  count  for  what  letit  or  services  he  took  ihi 
distress,  and  the  defendant  may  traverse  the  tenure.     Id.  £30. 

If  8  man  send  his  servant  to  dbtrain  for  rent,  8^e.  and  rescous  be  made^ 
die  master  riiall  have  Ae  writ,  (t)  and  he  may  join  in  the  writ  for  the 
assault  and  battery  of  the  servant. — Co»  LitL  47*  ^OOf. 

If  a  dbtress  be  taken  without  cause,  as  where  no  rent  b  due,  0110 
may  make  rescous  before  the  cattle  is  impounded.  So  if  the  owner 
tender  the  rent  before  the  distress  niken. 

IL  a  man  disUain  40  sheep  of  J.%  and  as  many  of  B.\  damage- 
fea^nt,  J.  cannot  by  reason  of  the  right  of  common  in  the  place  where, 
and  dist  he  could  not  separate  bis  sheep  from  B.%  justify  rescuing 
B'b  sheep  with  his  own^  (^Jennings  v.  Plaistow,  E.  1620.  Cro.  Jac. 
468.  Co.  Litt  161.)  N.  B,  The  beasts  must  be  damage-fcasant  at 
the  time  of  the  distress,  and  if  they  were  dunuige-feasant  yesterday, 
and  again  to*day,  tbey  can  only  be  distrained  for  the  damage  they 
are  then  doing.  {Fuspor  T.  Edward,  M.  13  W.  III.  12  Mod.  660.) 
But  by  11  Geo.  2.  c.  19.  If  the  lessee  fraudulently  convey  *  his  goods  [*62  ] 
from  the  premises,  the  lessor  may  within  thirty  d|iyt  aetee  them  as  a 
distress^  wherever  found. 

If  the  defendant  plead  not  gn3ty,  (which  is  the  general  issue)  he  can- 
not give  in  evidence  noa-tenure  of  the  plaintiff  wbo  distrained  for  -rent, 
but  he  ought  to  plead  it. — HeailCs  Maxima  76. 

But  this  action  is  rarely  brought  now-a^iays,  but  a  special  actios 
upon  the  case,  in  which  non-tenure  might  be  given  in  evidence  on  the 
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(a)  Vide  1  iMt.  16O.  (b)  Vi4e  F.  N.  B.  101, 
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general  issue. — Note ;  by  2  JV.  S$  M.  c.  5.  s.  4.  the  plaintiff  shall  re- 
cover treble  damages^  if  the  distress  be  for  renti  in  such  action  upon 
the  case  for  an  unlawful  rescous.  (a) 

2.  Rescous  (in  its  second  sense)  may  be  made  of  any  one  taken 
up  on  legal  process^  and  for  such  rescous  the  plaintiff  may  bring  an 
action  of  rescous,  er  an  action  on  the  case  against  the  rescuers,  (b) 
To  support  his  action,  it  will  be  necessary  for  him  to  prove,  1.  The 
original  cause  of  action.  2.  The  writ  and  warrant ;  which  must  be  by 
producing  sworn  copies.  3.  The  arrest,  to  shew  it  legal.  4.  In  point 
of  damage,  it  is  expedient  to  prove  that  the  person  arrested  became  in- 
solvent, or  not  to  be  found ;  but  this  is  not  necessary,  for  the  defendant 
being  guilty  of  violence  against  the  process  of  the  law  shall  have  no 
favour.  {Wilson  v.  Geary,  T.  3  Ann.  6  Mod.  21 1.)  However  be 
may  give  in  evidence,  in  mitigation  of  damages,  the  ability  of  the  person 
arrested,  or  that  he  is  still  amenable  to  justice ;  yet  if  the  jury  give  the 
whole  debt  in  damages,  the  court  will  not  grant  a  new  trial. — Kent  v. 
Kelwayy  7  Jac.  1.  Jepk.  311.  pi.  93. 

The  person  rescued  may  be  a  witness  for  the  defendant,  and  though 
be  be  particeps  criminis,  if  the  defendant  be  guilty,  yet  it  shall  only  go 
to  his  credit. — Wilson  v.  Geary,  sup.  (c) 

Note ;  That  bare  word)  will  not  m^ke  an  arrest,  but  if  )he  bailiff 
toiich  the  perspn,  it  iji  an  arrest,  and  the  retreat  a  rescous.  {Genner  v. 
Sparkes,  T.  1704.  Salk.  79.)  On  a  motion  for  an  attachment  against 
three  persons  for  a  rescous  of  a  person  taken  in  execution,  it  was  ob- 
jected that  there  had  not  been  a  legal  arrest,  as  the  bailiff  had  iV^er 
touched  the  defendant— per  curiam,  this  is  a  good  arrest ;  and  if  the 


(a J  And  the  word  *^  treble**  in 
this  statute  has  been  construed  to 
refer  to  the  costs  as  well  as  the  da- 
mages. LatDSon  v.  Story,  Ld.  Raym. 
19.  Salk.  205. 

(bj  Which  latter  remedy  is  now 
most  usually  adopted,  the  former 
having  grown  out  of  tise. 

fcj  Vide  etiaro  Anon.  1  Vent. 
306. 

In  Hawkins  v.  Plamer^  2  Bla. 
1048,  it  was  held,  that  if  the  sheriff 
return  cepi  corpus,  and  the  ground 
of  complaint  be,  that  the  defendant 
was  not  forthcoming  at  the  return 
of  the  writ,  the  plaintiff  must  prove 
his  debt,-  and  the  writ,  and  return, 
but  not  the  caption,  that  being 
admitted  by  the  return.    Next  he 


mi^st  shew,  that  defendant  was  at 
large,  or  jn'  improper  custo(]y  latftcr 
the  return  of  the  writ,  and  that  no 
bail  was  put  in  whereby  the  plainliff 
was  injured.  Atkinson  v.  ]\fatieson^ 
2  T.  Kep.  172 ;  for  wherp  a  shcrifi  a 
officer  kept  the  defendant  after  the 
return  of  the  writ,  and  then  took 
him  to  prison,  so  that  the  plaintiff 
was  not  delayed,  it  was  held,  that 
this  action  would  not  lie.  Plank  v. 
Anderson,  3  T.  Rep.  37 ;  and  indeed 
it  is  for  permitting  the  defendant  to 
be  at  large  without  a  bail  bond, 
that  this  action  is  most  commonly 
brought;  in  which  case  the  court 
will  not  stay  proceedings  on  the  der 
fcndant's  putting  in  bail.  Tuller  v. 
Presty  7  T.  Rep.  109. 

baililF 


bailiff  who  has  a  process  against  one,  says  to  him  when  be  is  on  horse* 
back,  or  in  a  coach,  *^  you  are  mj  prisoner,  I  have  a  writ  against  you/' 
upon  which  he  submits,  turns  back  or  goes  with  him,  (bough  the  bailiff 
uever  touched  him,  yet  it  is  au  arrest,  because  he  submitted  to  the  pro- 
cess :  but  if  instead  of  going  widi  the  bailiff,  he  had  gone  or  fled  from 
him,  it  could  be  no  arrest  unless  the  bailiff  had  laid  hold  of  him. — 
Homer  v.  Battyn  Sf  aL  B.  R.  H.  12  Geo.  2. 

By  29  Car.  IT.  c.  7.  s«  6.  An  arrest  may  be  made  on  a  Sunday  Soif 
treason,  felony,  or  breach  of  the  peace;  but  in  other  cases,  an  aoest  o» 
a  Sunday  is  void,  (a)  insomuch  that  the  party  may  have  ah  action  of 
false  imprisonment:  (Wilson  v.  Tucker^  T.  1695.  Salk.  78.)  But  a 
person  may  be  re-taken  on  a  Sunday ^  when  arrested  the  day  before,  (b) 
So  bail  may  take  their  prisoner  on  a  Sunday,  and  render  him  on  thf 
siest  day.  (c) 

Chief  Justice  Holt  doubted  whether  an  arrest  made  by  a  bailifi^s 
servant  would  be  lawful,  even  though  in  the  presence  of  a  bailiff;  and 
vrhere  the  bailiff  sent  his  follower  up  stairs  to  arrest  a  man  who  was 
rescued,  by  the  defendant,  reserved  the  case  for  bis  opinion.  But  liow^^ 
soever  such  a  case  might  be  determined,  yet  it  would  certainly  not  be 
good,  if  the  bailiff  were  not  quodam  modo  in  hb  company.— ffa/scui  it. 
Geary,  sup.  (d) 

It  is  not  necessary  to  shew  the  warrant,  or  to  tell  at  whose  suit  you 
-arrest  him,  unless  he  depiand  it :  And  if  you  have  two  warraats  in  your 
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«  .  fiij  As  this,  act  directs  that  the 
execution  of  every  process  on  the 
Lord  s  day  shall  be  void  to  dll  in- 
tents and  purposes,  the  regularity 
or  irregularity  of  any  proceedings 
cannot  depend  on  the  subsequent 
assent  of  the  party  to  waive  any  ob- 
jection to  such  proceedings.  2\7jf* 
lor  \.. Philips,  3  Last,  153.    . 

fbj  For  <be  was  in  the  custody  of 
the  law^by  the  fir&t  arrest,  and  it  is 
an  original  arrest  on  a  Sunday  only 
that  this  statute  prohibits.  Parker 
\.Moory  Salk.  626.  So  on  an  escape 
warrant ;  a  man  may  be  arrested  on 
a  Sunday,  for  that  is  in  nature  of  a 
fresh  pursuit,  and  not  an  original 
proceeding'  and  commitment,  but 
the  old  commitment  continued.  S.C. 
14»  Haym.  1028.  6  Mod.  ^5. 

{c)  i)o  may  a  man  be  taken  on  a 
Stuuhy. upon  an  attachment  for  a 
rescue.  Anon,  VVilles,  459* 
•  £ut  not  on  a  rule  m$i  for  an 


attachment  on  non-payment  of  mo- 
ney due  on  the  master's  allocatur. 
JStlUham  v.  Smith,  8  T.  Rep.  86. 
Nor  after  a  voluntary  escape.  Ai- 
kinson  v,  Jameson^  5  T.  Hep.  25. 
which  recognized  Feat herti arte  v. 
Atkinson^  Barnes,  373,  in  whi^-U 
case  the  distinction  between  a  vo- 
luntary and  a  negligent  escape  was 
taken. 

Nor  for  non-payment  of  a  pe- 
nalty by  defendant,  who  has  been 
convicted  on  a  penal  statute.  Rex 
v.  Myers,  1  T,  Rep.  265. 

And  where  defendant  was  arrested 
on  a  Sunday  by  a  writ  out  of  the 
Marshalsea,  the  court  of  Kings  Bench 
refused  to  discharge  hini,  saying 
he  must  bring  an  action  for  false 
imprisonment.  Wilson  v.  Gutttry^ 
5  Mod.  ^5. 

(d)  But  it  will  be  sufficient  if  be 
be  near  jind  acting  in  the  arrest* 
Blatch  ▼.  Archer,  Cowp.  65. 
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pockets  agahwt  him  and  produce  nehher,  if>  be  be  leecued,  either  pertjr 
at  whose  suit  the  warrants  were  made  out  may  bring  an  action  against 
4be  rescuers. — Hodges  v.  Marks,  T.  1619*  £ro#  lac.  486.  (a) 

If  the  party  rescued  were  taken, upon  process  of  execution^  thesberitf 
snay  maintain  an  action  against  the  reacuerSi  because  he  is  liable  to  an 
Action  of  escape ;  for  he  cannot  return  a  resoous  as  he  may  upon  mesne 
process.  (May  v.  Proby,  H.  1617*  Cro» Jac.  419.)  Butif  the  prisoner 
had  been  once  in  gaol  upon  mesne  processy  the  sheriff  ought  at  his 
peril  to  keep  him,  and  a  rescous  from  thence  is  no  excuse  for  him, 
■either  is  it  an  excuse  where  the  sheriff  is  bringing  him  up  by  habeas 
totjnts;  iMayv.  London  Sherifk,  H.  1617-  1  RoL  Rep.  440.)  and  con^ 
eequently  in  such  case  likewise,  he  may  have  an  action  agunat  fbfi 
fescuers.«-^Crofpiprofi  39 •Ward,  E.  1721.  1  Stra.  434.  (6) 

Jo 
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fa  J  A  bailiff  sworn,  and  commonly 
known  to  be  such,  need  not  shew  his 
warrant,  though  the  party  demands 
It.  Mackalle/s  Ca.  9  Co.  68,  69. 
2  Hawk,  P.  C.  85.  If  an  action  is 
laid  in  one  of  the  compters  in  Lon» 
don,  a  city  Serjeant  may  arrest  the 
party  without  the  sheriff's  warrant. 
1 IML  Akr,  94*  And  by  the  custom 
;ef  London,  a  debtor  may  be  arrested 
before  the  debt  has  become  due, 
to  make  him  find  sureties,  but  not 
by  the  common  law.  1  NeU.  Abr* 
258.^  A  bailiff  having  a  writ  to  ar- 
rest A.  B.  comes  up  to  another  per- 
son, and  asks  him  if  his  name  is 
A*  B.,  and  he  answers  that  it  is,  if 
the  bailiff  arrest  him,  an  action  will 
lie  for  the  false  arrost.  Lane,  49. 
Sed  qtutrty  if  a  warrant  be  to  take  A, 
the  son  of  ^.,  and  the  bailiff  arrests  the 
son  of  D,  whais  the  person  intended, 
but  uot  the  party  within  his  warrant, 
it  will  be  a  false  arrest.     Ibid. 

(bj  In  itfoy  V.  Proby^  sup.  it  was 
held,  that  if  the  sheriff  arrests  a  man 
on  mesne  process,  and  he  is  rescued 
otk  going  to  gaol,  the  sheriff  shall  not 
be  liable,  for  though  he  is  bound  to 
arrest  a  man  against  whom  he  has  a 
writ,  if  he  meets  him,  and  the  man 
is  pointed  out  to  him,  yet  he  cannot 
be  supposed  to  have  the  posse. amita* 
tt^  always  with  him;  and  on  the  same 
principle,  it  was  held  in  Claries Casc^ 


Cro.  Eliz.  873,  that  the  sheriff  shall 
be  excused  in  all  cases  of  mesne  pro- 
cess. So  where  he  is  sued  for  an 
escape  on  mesne  process,  if  he  plead 
a  rescue  he  is  not  bound  to  shew  that 
the  rescue  was  returned.  Gorges 
V.  Gore^  3  Lev.  46.  . 

An  escape  occasioned  by  fire,  or 
by  the  king's  enemies,  will  excuse* 
the  sheriff,  but  not  where  the  pri^i^ 
is  broke  by  rebels  or  traitors,  for 
against  them  he  may  raise  the  pos^o 
comi/.  33  Hen.  VI.  1.  ElUots.  Nor- 
folk, 4  T.  Uep.  789. 

A  recaption  upon  a  fresh  suit  ir 
also  a  ground  of  excuse  for  the 
sheriff.  RidgrDa/s  Co.  3  Co.  52.  But 
il  mu^t  be  before  action  broushl. 
WhUifig  V.  Rtynall,  Cro.  Jac.  657. 
for  a  recaption  on  the  same  day  tb» 
action  was  brought^  will  not  do. 
Harvey  v. Keyrudl,  W.Jones,  145* 

After  a  voluntary  escape,  gaoler 
cannot  retake  his  prisoner,  but  the 
plaintiff  may  by  an  escape  warrant, 
and  proceed  to  judgment  against 
cither  the  defendant  or  the  gaoler, 
but  this  is  confined  to  a  case  of 
mesne  process  only.  Ravemcrofi  v. 
Eyks,  2  Wils.  ?95.  Key  v.  Briggs, 
Skin.  582,  S.  P.for  all  writs  on  mesne 
process  must  be  returnable  in  the 
same  or  the  next  term.  Shirley  y. 
Wright,  2  Salk.  700.  But  in  tbe^ 
case  of  an  execution  plaintiff  may 
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In^hereiafD  *9{  iMKiebttiy  it  is  «•!  neeeamy  to  aver  the  place  ivliere 
Ae  icaeotts'vnu  made,  '4f  ibe  place  of  "die  arneAlie  akewii,  for  the  rcs« 
ceua  ihaU  be  iblaMded  to  *be  in  the  wme  f]lace.--4t  «eeiiM  as  if  such  a 
retani  is  tiaversable.     Iter  t.  Cibrft  ^  0L  T.'Cg  Oar.'S.    D;.  2i2« 

S.  P. 

•SeeimMe^  dM  mtsbehavier'and  liability  tof  sheriffs  and  their  oC* 

fioers,  in  cases  of  escape  under  esecution,  in  thenext  chapten 
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veCakeliim  twelve  months  after  with- 
oitt  a  set.  Jm^  -LmtkiU  v.  Gardener^ 
poiC,  ^.  Aad  so  though  the  plain- 
tiff bai  recovered  against  the  gaoler, 
if  he  did  not  recover  the  whole  of 
bis  debt.   'Cotfsp.v.3itmi2/iy,  Ibid. 

But  after  an  invaluntaty  escape, 
if  the  party  return,  and  surrender 
Iwfore  mciion  hrottght*  the  <)fllicer 
shall  be  eaomed.  4?^aM^P#<v;Gam- 
tietf  Comy.  .554.  Bwafoui  v*  /^a/« 
icr,  ^  T.'kcf.  176. 


After  a  negligent  esci^e,  the  gaoler 
ni»y  retake  the  prisoner  art  any  time, 
but  if  after  the  escape  plaintiff  sends 
a  discharge  b^ore  recaption,  tba 
'gaoler  cannot  retake  him  for  his 
tes.    IPtYtiii^  V.  6«ad,^  Stra.  908. 

For  the  escape* of  a  prisoner  aa 
exeeuiion^  the  law  has  provideii  an- 
other remedy,  'viz,  by  action  of  debt 
on  the  statute  of  .fK<nfia.  2.  (13  Ed.  U 
11.)  and  l£ic.  1.  12. 
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ANOTHER  action  which  may  be  brought  for  an  injury  affecting  a 
^an's  personal  property,  is  trespass;   but  as  that  lies  likewise  for  an  ^ 

injury  affecting  his  real  property,  I  shall  defer  what  I  have  to  say  upon 
it  to  the  next  book,  and  proceed  in  the  present  place  to  take  notice  for 
what  misbehaviour  in  an  office,  trust,  or  duty,  an  action  on  the  case 
will  lie. 

As  to  sheriff's  and  (Aher  judicial  and  mnisUrial  officers.'^It  is  the  pro* 
per  remedy  for  all  false  returns  by  a  sheriff  Ca>     Bag^s  Case,  T.  13 

Jac. 
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{a)  The  office  of  sheriff  is  both 

^Heial  Hind  mnMxrial^  but  in  hif 

judicial  capacity  no  action  will  lie 

against  him  for  roiscoiuluct.  Metcalfe 

-y.^hdgetm,  Hut.  IW.     But  it  will 

lie  for  a  false  return,  an  escape,  or 

'rescue,  and  for 'extortion,  and  so  for 

Mfi  Informal  or  improper  execution. 

And  so  it  will  for  default  in  exa« 
muting  writs. 

So  far  tupfresm  ten,  as  well  as 


allegatio falsi.  A.  v.  Lyme  Regis  Car" 
fontatian^  1  Doug.  145.  (149). 

An  action  for  misbehaviour  in  the 
office  of  sheriff  must  be  brought 
against  the  high  sheriff,  though  the 
under  sheriff  or  bailiff  be  the  per- 
son actnally  guilty.  Cameron  v.  ^<y- 
nolds^  Cowp.  403. 

No  action  lies  against  a  sheriff 
upon  a  promise  to  execute  a  bill  of 
S4de  V0(  the  plaintiff ';i  nominees,  for 

it 
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Jac.  I.  1 1  Cq.  38.  So  if  a  mayor,  S^c.  return  a  good  cause  to  a  manda" 
mm,  the  matter  of  which  is  false ;  though  now  by  9  Ann,  c.  20.  s.  £.  the 
party  may  in  many  cases  traverse  the  return,  and  is  not  put  to  his  actioa.*— 
Walker  v.  Griffiths,  M.  26  Geo.  3. 

(Note;  an  action  for  a  false  return  ought  to  be  laid  either  iu  the 
county  of  Middlesex,  where  the  return  is,  or  in  the  county  where  it  was 
made.) 

So  for  a  wilful  misbehaviour  in  a  ministerial  office,  by  which  the  party 
is  damnified ;  as  denying  a  poll  to  one  who  stands  candidate  for  an  elec* 
tive  office  (such  as  bridge-master ;)  and  it  need  not  be  averred  in  the  de* 
claration,  that  he  would  have  been  chosen  if  the  poll  had  been  taken. 
So  for  refusing  to  take  his  vote  at  an  election.  So  for  not  returning  him 
who  is  duly  chosen.—* TV/mer  v.  Sterling,  M,  23  Car.  II.  2  Vent.  £5* 
2  Lev.  50.  S.  G.  nom.  Starling  v.  Turner,  (a) 

If  my  servant  be  robbed,  and  he  go  to  a  justice  of  peace,  and  pray 
to  be  examined  touching  the  robbery,  and  the  justice  refuse  to  examine 
bim,  so  that  I  am  thereby  damnified,  and  cannot  proceed  against  the 
hundred,  I  may  have  an  action  against  the  justice.— Gree;i  v/lBuckle 
Church  Hund.  T.  32  Eliz.  1  Leon.  323. 

If  a  sheriff  or  any  other  officer  suffer  any  person  who  is  arrested,  or 
taken  in  execution,  to  escape,  the  party  at  whose  suit,  Sfc.  may  have  a 
special  action  on  the  case  against  him;  (Dr.  Drtii^'s  Ca.£.  16 10. 
8  Co.  241.)  and  it  is  necessary  to  set  forth  all  the  formalities  required  by 
law  in  other  cases;  (Gold  v.  Strode,  T.  2  W.  &  M.  Garth.  148.)  and 
therefore,  if  upon  a  judgment  by  a  testator,  his  executor  bring  a  sci./a. 
and  have  judgment,  whereupon  a  ca.  sa,  issues  and  the  person  is  taken 
and  escapes ;  in  an  action  against  the  sheriff  the  plaintiff  may  declare 
briefly  upon  the  judgment  in  the  set.  fa.  {Jones  v.  Pope,  M.  18  Car.  II. 
[  *65  J  I  Saund.  37.)  But  if  he  declare  that  he  sued  out  a  writ  of  *  execution, 
without  setting  forth  any  judgment,  it  will  be  an  incurable  fault ;  for  by 
this  means  the  defendant  loses  the  benefit  of  pleading  nul  iiel  record. 
{Burton  v.  Eifre,  M.  I6ll.  Cro.  Jac.  289.)  But  though  eri'or  be  m 
the  process,  the  sheriff  cannot  take  advantage  of  it.— Mtfrfyit  y. 
Hendeye,  Sty.  232. 

Yet  where  an  action  was  brought  against  the  marshal  of  IC.  B.  (>r 
not  receiving  a  copy  of  a  declaration  against  a  prisoner  per  quod  he  lost 


it  is  no  part  of  the  ofHo»  of  sheriff  licjously  suspending   liim  from  his 

fb  execute  a  bill  of  sale  at  an  ap-  office,  without  a  reasonable  cau^e., 

praised  value.     S,C.  Sutherland  s.  Murray,  cited  iu  1  T. 

(a)  Case  lies  by  a  judge  in  the  R.  5v3S. 


colonics  against  the  governor  for  ma* 


btt 
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his  suit ;  it  appearing  that  the  declaration  was  tendered  at  the  prison, 
before  the  bill  was  filed,  the  plaintiff  was  nonsuited,  though  it  was 
strongly  insisted  that  an  oflicer  could  ooly  take  advantage  of  process 
being  void,  and  not  of  its  being  voidable.-^£^'i»  v.  Jshion,  Mid.  1752, 
per  Letf  C.  J. 

•  And  where  a  ca.  sa.  was  executed  on  a  ju<^paient  given  in  an  inferior 
court  in  debt  upon  a  bond  made  extra  jurisdictionem,  and  an  escape,  the 
court  held  no  action  would  lie  for  the  escape;  because  doram  twn 
jwUce. — Anon.  1689-  Mar.  8.  (a) 

Case  will  lie  for  the  party  against  the  sheriff,  for  an  escape  suffered 
upon  an  outlawry  «r  mesne  process;  for  thou^  the  party  is  in  custody 
merely  «t  the  suit  of  the  king,  and  the  plaintiff  has  no  interest  in  his 
body,  yet  he  cannot  have  his  outlawiy  reversed  without  security  first 
l^ven  to  appear  to  a  new  original* — Cook  v.  Chamfneu,  E.  4  Geo.  2. 
iXxg.  265.  Bonnet  v.  Stokeley,  Cro.  £liz.  652.  S.  P. 
If  the  plaintiff  declare  that  he  had  J.  S.  and  hb  wife  in  execution, 
d  that  the  defendant  suffered  them  to  escape,  and  the  jury  find  specially, 
that  the  husband  only  was  taken  in  execution  (it  being  a  debt  due  from 
the  wife  before  coverture),  and  that  he  escaped,  he  shall  have  judgment ; 
for  the  substance  of  the  iuue  is  found.«-lio6er/s  v.  Herbert,  M.  1660^ 

J  Sid.  5. 

So  if  both  baron  and  feme  be  taken  in  execution,  and  the  feme  be 
suffered  to  escape,  an  action  will  lie,  though  the  baron  continue  in  pri* 
son.— 1  RoL  Mr.  810,  (F.)  pi.  5. 

So  if  the  jury  find  that  J.  S.  was  taken  by  the  former  sheriff,  and  that 
be  was  legally  in  the  custody  of  the  defendant,  who  suffered  him  to  es- 
cape. {King  V.  Andrews,  M.  1615.  Cro.  J ac.  380.)  So  if  they  find  he  was 
taken  on  an  a/ias  ca.  $a.  where  the  plaintiff  declares  on  ca.  sa.    {Foster 

Ca)  So  where  A,  levied  a  plaint  of  the  general  quarter  sessions  under 

in  the  sheriff's  court  against  one  who  the  act  of   37  ^fo.  3.  c.  112,    the 

was  then  in  the  counter  upon  a  for-  court  (agreeable   to  the   rule   laid 

ner  plaiint,  and  the  sheriff  permitted  down  in  the  Marshalsea  Case^  10  Co. 

him  to  escape,  A.  may  bring  this  ac-  76.)  held  the  proceeding  coram  hon 

tioD  against  the  sheriff,  for,  by  epter-  judice^  and  that  the  prisoners  dis- 

ing  the  plaint,  and  charging  the  de-  charged  was  an  escape,  for  which  the 

fendant  in  the  counter,  he  is  actually  officer  was  held   liable  at  the  suit  of 

in  custody  of  the  sheriff.     Jackson  a  creditor.     Broxvn  v.  Con pton,  8  T. 

V.  Humphreys^  Salk.  273.  Rep.  424,  by  which    decision  the 

And  so  will  this  action  lie  where  case  of  Orby  \,Hales^  i  Ld.  Kaym.3, 

a  court  not  having  jurisdiction,  or-  was  over-ruled;  the  creditor,  how* 

dcrs  an  officer  to  discharge  a  pri-  ever,  in  such  case  may  retake  the  pri* 

soncr.    As  where  the  county  justices  soner  on  an  escape  warrant.     Vide 

order  the  discharge  of  an  insolvent  Anon.  Salk.  273. 
debtor  at  an  improper  adjournment* 

1  T.  Jackson, 
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V.  Jackson,  Hob.  55.)    So  )i  the  escape  be  proved  on  another  dajy  if 
it  be  before  the  action  commenced. — King  v.  Andrewip  sup. 

So  if  it  be  alledged  that  the  prisoner  'was  surrendered  to  him  io  the 
parish  of  JB.  and  it  is  proved  to  be  in  the  parish  of  A.. tor  the  surrendet 
is  the  material  thing,  and  it  differs  from  trespass,  where  every  part  of  the 
declaration  is  descriptive. — Oats  v.  Machin,  T.  9  Geo.  %  per  jRaymt 
1  Stra.  595. 
[  66  ]  The  plaintiff  need  neither  produce  the  ca.  m.  nor  the  copy  of  it, 
but  the  return  of  it  is  sufficient,  and  the  ca.  sa.  need  not  be  set  forth  in 
the  declaration.  (Tildar  v.  Suttout  £.  2  Ann.  per  Holt,  GuildhaH.  Salk. 
MSS.)  But  if  it  be  set  forth  with  a  tcUicet,  that  k  iasued  on  suob  a 
day,  it  may  be  doubtful  whether  be  ought  not  to  prove  the  ca.  ta.  with 
the  true  teUe;  otherwise  against  the  sheriff,  the  wanant  is  .ai^cient 
evidence,  though  it  would  not  be  so  tor  iim.*^Joiuuon  v.  Gibbs,  Exod. 
1 698,  per  Holt.  Salk.  MSS.  (a) 

The  confession  of  the  under-sheriff  is  evidence  against  the  sheriff,  be* 
cause  in  effect  it  charges  himself* — Yabslejf  v.  Dobley,  T.  9  W.  III. 
1  Raym.  190. 

If  it  appear  in  evidence  diat  the  prisoner  was  taken  upon  a  vend  judg- 
ment, the  plaintiff  cannot  recover;  but  it  is  otherwise  in  the  case  of  an 
erroneous  judgment.*-GoU  v.  Strode,  T.  2  W.  &  M.  Garth.  148,  ante 
64,  S.  C.  (b) 

Note;  where  the  court  in  which  judgment  was  obtained  had  cogni* 
zance  of  the  cause,  the  judgment  is  only  erroneous;  but  if  the  court  had 
no  jurisdiction,  it  is  void. 

•  So  where  the  defendant  is  taken  on  a  ca.  sa.  issued  after  the  year,  and 
escapes,  debt  will  lie  against  the  sheriff,  though  the  process  erroneously 
awarded;  for  the  sheriff  may  justify  in  an  action  of  false  imprison- 
ment, and  therefore  may  not  set  him  at  large. — Bushels  Case,  T,  1590* 
Cro.  Eliz.  188. 

Note ;  that  if  A.  be  in  custody  at  the  suit  of  B.  and  a  writ  be  de- 
livered to  the  sheriff  at  the  suit  of  D.  the  delivery  of  the  writ  is  an  drrest 
in  law ;  and  if  A.  escape,  D.  may  bring  debt  against  the  sheriff  for  an 
escape. — Jackson  v.  Humphreys,  T.  5  Ann.  Salk.  274.  (c) 

If 


(q)  The  indorsement  of  the  iron  him  in  an  action  against  the  sheriff 

est  inv,  upon  a  ca.  sa,  is  sufficient  for  an  escape.     Ibid. 

evidence  of  its  delivery  to  the  sheriff.  (b)  Vide  Burton  y.  Etfre,  Cro.  Jac. 

Blatck  V.  Archer,  Cowp.  63.  289.    Shirley  v.  Wright,  Ld.  Raym. 

And  it  seems  the  indorsement  of  a  77 S.  Salk.  700. 

bailiff's  name  on  the  writ  is  sufficient  (c)  So  where  a  ca.  sa.  against  A. 

evidence  that  there  was  a  warrant  to  at  the  suit  of  B.  is  delivered  to  the 

shcrilf, 


Chap.  VI.]        ihsbehavior  in  office,  &c.  66  a^ 

If  tbe  plahitiff  declare.  That  whereaa  he  had  a  good  cause  of  action 
against  •/.  5.  and  sued  out  a  latitat  agiuast  him,  that  tbe  defendant  ar«i 
rested  hioij  and  suflfered  him  to  escape ;  he  must  prove  a  cause  of  action, 
else  he  will  be  noosaited ;  tboiyb  the  cause  of  action  need  not  be  for 
the  same  sum  mentioned  in  the  declaration  :  but  if  the  declaration  be  oo 
a  latitat  in  a  plea  of  trespass,  and  the  writ  produced  be  in  a  plea  of 
trespass,  ac  etiam  bill^  £20,  it  will  not  support  the  declaration. — Gunter 
T.  Cleytm,  E.  25  Car.  II.  2  Lev.  as.  (a) 

If  the  prison  take  fire,  or  be  broken  open  by  the  king's  enemies,  by 
means  whereof  the  prisoners  escjipe,  this  will  excuse  the  sheriff,  (1  RoL 
Air.  606,  pi.  5.);  but  it  is  otherwise  if  the  prison  be  broken  open  by  the 
kiog's  subjects,  (i)— Soti/Aro^e's  Case,  E.  43  Eliz.  4  Co.  84. 

If  a  prisoner  in  execution  eacape  without  the  assent  of  the  sheriff^ 
and  he  make  fresh  suit  and  retake  him  before  any  action  brought  against 
hnn,  this  will  excuse  him :  (c)  but  by  8  &  9 1^*  3.  c.  £6.  s.  6.  he  cannot 
give  this  in  evidence,  but  *  muat  plead  it,  and  must  likewise  make  oath,  [  *67  ] 
that  th^  prisoner  made  such  escape  without  his  consent,  privily,  or  know* 
ledge. 

if  the  plaintiff  in  bis  declaratitn  set  foiih  a  voluntary  escape,  the^ 
defimdant  may  {dead  that  he  retook  him  upon  firesh  suit,  wiAout  tra« 
vermg  the  voluntary  escape ;  for  the  alledging  it  is  in  no  wise  necessar]p 
to  tbb  action,  but  should  come  in  in  die  lepKcation^-^jBoiMy's  Case, 
E.  £4  Car.  II.  1  Vent*  t\  1.  (d) 

Note ;  For  a  voluntary  escape  an  action  vrill  lie  against  the  gaoler  as 
well  an  against  the  sheriff,  because  he  is  a  wrong-doer;  but  for  n 
negligent  escape  it  will  only  lie  against  the  sheriff!r--^Xfniie  t.  CoI/o;i, 
£.  1£  W.m.  Salk.]8.(e) 

And 

sheriff,  and  a  warrant  issues  thereon,  (6)  Traitors  or  rebels,  for  against 

and  before  the  return  A.  is  taken  in  them  be  may  raise  the  fwu  wmita^ 

execution  by  C.  and  then  escape,  J3.  tu9^  33  Rt»^  VI.  1. 

may  sue  the  sheriff  for  an  escape,  (c)  As  to  this  point,  see  the  cases 

though  A.  was  never  taken  at  the  collected  in  the  last  chapter,   pa. 

suit  of  fi.  Btnion  v.  Sutton^  1  Bos.  &  6.3  a.  n.  (6). 

Pull.  24.  (d)  On  the  authority  of  this  case 

(a)  Tbe  sheriff  is  not  bound  to  it  was  ruled  in  Bonqfous  v.  Walker ^ 

carry  a  person  arrested  on  mesne  pro-  2  T.  R,  125,  that  under  a  count  for 

cess  to  prison  at  the  return  of  the  a  voluntary  escape,  plaintiff  Ukv^y  give 

writ,  but  may  keep  him  in  his  cus-  evidence  of  a  negligent  escape, 

tody  without  subjecting  himself  to  (e)  A  voluntary  escape    must   be 

an  action  by  the  plaintiff,  provided  with  the  consent  of  the  gaoler.  Ridge* 

that  the  plaintiff  be  not  thereby  de-  teays  Ca.  3  Co.  52.     But  a  negligent 

layed  or   prejudiced    in    his    suit,  escape  nnist  be  without  his  know- 

Planck  V.  Anderson^  5  T.  R.  37.  ledj^e  or  consent.     Alsept  v.  Eylei^ 

X  3                                                   S  H. 
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And  note,  that  to  prove  a  voluntary  escape  die  party  escaping  ma j  be 
a  witness,  because  it  is  a  thing  of  secrecy,  a  private  transaction  between 
the  prisoner  and  the  gaoler. — Rex  v.  Warden  of  the  Fleet,  Salk.  MSS. 

If  a  num  escape  in  Essex,  and  be  seen  at  large  in  Hertfordshiref  ik^ 
plaintiff  may  lay  his  action  in  Hertfordshire. — Walker  v.  Griffiths,  M. 
£3  Geo.  2. 

•  If  the  defendant  plead  no  (escape,  he  cannot  give  in  evidence  no  ar- 
rest ;  for  he  admits  an  arrest  by  his  plea. 

If  the  prisoner  being  out  on  bail  come  and  surrender  himself,  entering 
reddidit  se  in  dischai^e  of  his  bail  on  the  judge's  book,  and  the  plaintiff's 
attorney  accept  him  in  execution,  and  file  a  committitur,  and  the  prisoner 
escape,  the  marshal  is  not  chargeable  without  notice,  either  by  serving 
him  with  a  rule,  or  entering  a  committitur  also  in  his  book,  without 
proyiug  the  party  actually  in  prison.— -^a^son  v.  Sutton,  M.  1707.  Salk. 
«72. 

.  If  a  sheriff,  by  colour  of  an  habeas  corpus,  suffer  the  prisoner  to  go  at 
large,  it  is  an  escape  : — So  it  is,  accordipg  to  Fitz-JeffhrMs  Case,  1  Sid. 
IS,  if  the  prisoner  being  in  execution  be  brought  upon  an  habeas  corpus 
ad  testificandum.  However  this  does  not  seem  a  point  intirely  settled : 
About  the  11  of  Geo.  2.  all  the  judges  met,  and  seven  inclined  against 
allowing  the  writ,  and  five  for  it ;  but  they  came  to  no  fixed  resolution; 
and  in  fact^  such  an  habeas  coipui  is  frequently  granted. — Boyton's  Case, 
M.  1593.  3  Co.  44.  («) 

According  to  a  MSS.  report  of  MosedelPs  Case,  E.  26  Car.  II.  1  Mod« 

J  l6.    The  ;court  of  K.  B.  held,  that  if  a  judge  of  that  court  granted  such 

,  an  habeas  corpus  for  a  prisoner  in  ^ecution  in  the  MarshaUea,  it  would 

■'  ■■         —  ■■        ■  ■■ ■         ■      ■  I      -.1.1^  ■mil.  ^1     ■   II     ■       ■      H    I       ■■ 

2  H.  Bla.  108.     Furthermore  as  to  there  was  a  resolution  of  the  justices 

the  distinction  between  a  voluntary  in  l625,  that  though  it  was  not  jus- 

'  and  a  negligent  escape,  vide  Feather-  tifiable  in  law  to  grant  a  ha.  cor,  to 

9tone  V.  Atkinson,  Barnes,  373,  and  a,  gaoler  to  have  his  prisoner  (under 

Atkinson  v.  Jameson,  5  T.  Rep.  25,  execution)  appear  before  them  at  a 

which  was  determined  on  thatautho-  day  certain  the  next  terra,  and  un- 

Tity.  der  colour  thereof  to  let  him  go  at 

And  so  strict  is  the  writ  of  exccu-  large  with  the  keeper  in  the  vacation, 

,tion,  that  even  a  moment's  liberty  will  or  in  term  time,  and  then  to  return 

*iix  the  gaoler.     Sheriff  ofNotting*  to  prison  at  the  day  appointed;  yet 

ham's  Ca,   Noy.  7«*  atid  that  too,  the  gaoler  shall  have  a  reasonable 

though  the  writ  be  not  returnable,  time  to  bring  up  his  prisoner  on  a 

Hawkins  v.  Plomert  2  Bla.  1048,  or  ha.  cor,  which,  if  he  exceed,  it  shall 

though  the  defendant  be  accompanied  be* deemed  an  escape  ;  and  in  Anon, 

at  large  by  the   bailiff's  follower.  Cro.  Car.  14,  it  seems  that  thejus- 

Benton  v.  Sutton,    I  Bos.   Sc  Pull,  tices  admonished  the  warden  of  the 

24.  Fleet  that  he  should  not  suffer  any 

(a)  Undetermined  however  as  this  person  to  go  at  large  under  colour  of 

point  might  have    been  when  the  a  habeas  corpus  upon  peril  of  being 

judges  so  met  and  divided,  it  seems  charged  with  an  escape. 

be 
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be  a  good  justification  for  the  marshal^  because  the  prisouers  there  al^ 
ttnder  the  government  of  the  court  of  X.  J3.  Bui  Lord  C.  J.  Haiti 
doufoted  if  such  an  ha*  cor.  were  granted  by  another  court,  than  that  to 
nrLich  the  prisoner  belonged. — S.  C.  3  Keb.  305.  ncfmine  Lutierell  y* 
MosedalL 

If  the  sheriff  arrest  the  patty  on  mesne  process,  and  he  i^  rescued  in  f  68  ] 
going  to  gaol^  it  will  be  a  good  excuse  for  the  sheriff;  but  if  he  be  once 
within  the  walls  of  the  prison,  a  rescue  from  thence  by  any  but  common 
enemies,  will  be  no  excuse.  If  a  company  of  rebels  break  the  prison^ 
and  let  out  the  prisoners,  the  sheriff  is  answerable :  So  if  the  prisoner  be 
rescued  in  bringing, him  to  a  judge's  chambers  (or  elsewhere)  upon  m 
habeas  c6rpus,-^Cr(nnpt(m  v.  fVard,  E.  7  Geo.  I.  1  Str.  435. 

Note ;  By  an  equitable  construction  of  West.  2.  (13  Ed,  I.e.  11.)  find  ' 
1  R.  2.  d.  1£,  an  action  of  debt  lies  for  an  escape  in  execution ;  (a)  but 
if  one  have  execution  on  a  statute,  of  lands,  goods,  and  body,  and  the 
prisoner  escape,  yet,  because  the  lands  remain  in  execution,  debt  will 
not  lie,  but  only  an  action  on  the  case.— ^Ai/ing  v.  Reynel,  H.  1623* 
Cro.  Jac.  657.  (b) 

And  notCi  That  it  has  been  holden,  that  if  this  plaintiff  in  an  action 
against  an  hundred  be  nonsuited,a  nd  judgment  be  entered  for  the  costs^ 
and  the  party  by  taken  in  execution  on  a  ca,  sa.  and  escape,  the  hundred 
may  bring  debt  against  the  sheriff  for  the  escape^^^Laiiress  Hundred 
V ,  T.  5  Geo;  II.  Filig.  296.  (c) 

By  8  &  9  W.  3.  c.  26.  s.  8.  If  the  keepet  of  any  prison,  after  one 
day's  notice  in  writing,  refuse^tp  shew  any  prisotier  committed  in  execu- 
tion>  to  the  creditor  or  his  attorney,  such  refusal  shall  be  deemed  an  escape^ 
And  (be  sec.  9.)  if  any  person  desiring  to  charge  another  with  any  action 


(a)  Before  these  statutes  a  creditor  discretionary  damages,    which  are 

had  no  remedy  against  a  sheriff,  or  often  very  small,  in  cases  of  great 

other  gaoler  for  an  escape,  except  by  hardship  on   the  gaoler.     Jones  y^ 

action  on  the  case  grounded  on  the  Pope^  1  Saund  44;  but  in  an  action 

tort.     As  to  these  statutes,  see  also  on  the  above  statutes,  the  jury  must 

2/jMf.  382,  where  it  is  said  that  a  give  the  sum  indorsed  on  the  writ, 

hill  of  debt  lies  also  by  the  equity  of  with  the  charges  of  the  levy.    Bona* 

these  statutes.     So  in  Plummer  v.  /ow  v.  Walktr^  ante. 

Wkitchcott^  €  Lev.  159,  it  was  said  Though  the  statute  of  1  Afc.  2. 

arguendo,  that  after  the  statute  of  seems  confined  to  the  warden  of  the 

13  Ed.  l,and  before  that  of  1  JRic.  %  Fleets  yet  all  other  gaolers  and  she- 

actions  of  debt  were  brought  in  other  riffs  have  been  held  within  the  equity 

cases    besides    account.     And  per  of  it.  Vide  Flatt  v.  London  Sheriffs ^ 

Buiier,  J.  in  Bonqfous   v.  Walker^  Plowd.  35.     For  actions  of  debt  on 

2  T.  Rep.  132,  the  statute  13  Ed.  1.  these  statutes,  see  Selw.  N.P.  Ab.  tit. 

has  been  holden  by  a  liberal  con-  Debt,  s.  ix. 

fttruction  to  ejttcnd  to  all  cases.  Vide  (c)  For  actions  on  the  statute  of 

tu^m  Whiting  \\  Reynell,  %\xi^  Hue  and  Cry^  vide, post,  part  III. 

ip)  In  which  the  jury  may  give  ch.  I* 

or 
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or  executioa,  shall  desire  to  lie  informed  by  die  keeper  of  the  prisott^ 
ii'hetfaer  such  person  be  a  prisoner  or  not,  the  keeper  shall  give  a  true 
note  in  writing  thereof  to  such  person  upon  demand  at  his  office  for  that 
purpose,  and  such  note  shall  be  sufficient  evidence  that  such  person  wa« 
at  diat  time  a  prisoner  in  actual  custody.  And  in  such  case  delivering 
die  writ  to  the  sheriff  will  be  sufficient  to  charge  die  prisoner  with  the 
action^  and  to  subject  die  sheriff  in  case  of  an  escape. 

Where  a  new  sheriff  is  appointed,  his  predecessor  ought  to  deliver 
over  all  die  prisoners  in  his  custody,  charged  with  dieir  respective  eie« 
cutions ;  and  if  he  omit  any,  it  is  an  escape;  but  if  a  sheriff  die,  the  new 
one  must  at  his  peril  take  notice  of  all  persons  in  custody,  and  of  the 
several  executions  widi  which  they  are  cbafged.-~)^esl2y'i  Case,  M« 

1598.  3  Co.  71.  r^; 

And  by  3  Geo.  1.  c.  15.  ^.  8.  The  under-sheriff  is  answerable  till  % 
new  sheriff  in  appointed. 

Note.  That  an  assignment  of  prisoners  by  an  under-sheriff  to  the  sue* 
ceeding  high  sheriff,  (though  not  by  indenture)  is  a  good  asngnment— *- 
Poulter  V.  Greenwood,  1  Barnes,  ^9.  367.  (4to.  ed.) 

If  a  man  in  execution  escape,  and  return  again,  and  afterwards  be 
asade  over  widi  other  prisoners,  and  then  make  a  second  escape,  the  se* 
cond  sheriff  shall  bo  chaigeable.--Leii£Aotf  v.  Lenthall,  T.  S6  Car.  IL 
a  Lsv.  109.  (b) 

In  an  action  on  the  case  against  the  warden  of  the  Fleet,  it  appeared 
in  evidence  that  die  plaintiff  knew  of  tbe  escape,  yet  proceeded  in  his 
action  to  judgment,  but  had  not  charged  dia  defendant  (who  had  returned 
to  the  gaol)  in  execution,  and  on  a  case  made  it  was  holden,  that  the 
plaintiff  had  not  by  such  proceedings  waved  bis  right  of  action  against 
the  warden^ — Raeemerofi  v.  JBy/es,  6  Geo.  5.  C.  B.  2  Wils.  294. 

If  a  writ  come  to  the  sheriff,  and  he  make  out  his  mandate  to  tbe 
bailiff  of  a  liberty,  who  takes  the  party,  and  afterwards  suffers  him  to 
escape  {  the  acdon  lies  against  tbe  bailiff,  and  not  against  the  sheriff.—* 
Backwdl  v.  Hunt,  Noy.  107.  Sheriff  of  Nottingham's  Case,  Ibid.  72.  (c) 


fa)  So  where  there  are  two  she* 
rifis  defendants,  and  one  dies  before 
tbe  trial,  tbe  action  will  remain 
against  tlie  survivor,  for  the  tort  is 
both  joint  and  several.  BcHnUm  v. 
Sheriffs  of  York,  Cro.  Elii.  625. 

(bj  So  in  James  v.  Pierce,  1  Vent. 
S69«  it  was  held,  that  if  a  prisoner, 
after  a  voluntary  escape,  return, 
plaintiff  may  admit  him  to  be  in 
execution,  and  if  be  be  turned  over 


to  a  new  sheriff,  and  afterwards  es» 
cape,  tbe  new  sheriff  is  liable,  and 
this  case  denies  Tke  Sher^  of  Eue£9 
Cast^  Hob.  202,  to  be  law. 

(c)  Because  he  is  not  the  sheriff's 
officer,  nor  does  he  give  any  security 
to  the  sheriff.  Ackworik  v.  Kemp^ 
I  Dougl.  42.  Vide  etiam  Booihmam 
V.  Surrey  Earl,  2  T.  Rep.  5,  and  the 
other  cases  on  S.  P.  referred,  to  bj 
Dougl. 

It 


Chap.  VI.]        misbehavior  in  office,  &c. 

It  ^U  not  be  improper  here  to  take  noticey  that  if  he  who  is  in  exe^ 
cation  escape  (though  it  be  with  the  consent  of  the  gaoler  or  sheriff,) 
yet  the  plaintiff  may  retake  binii  and  that  after  a  twelvemonth^  without 
a  SCI.  fa,  for  he  is  in  upon  the  first  execution.  (LenthaU  v.  Gardiner^ 
H.  26  St  27  Car.  £•  per  Hales.)  (a)    And  this  even  though  he  have 

brought 
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(a)  Rr caption  of  a  man  in  exe- 
cution may  be  made  where  he  has 
escaped  by  the  negligence  pf  Xht 
gaoler.  F.  N.  B.  130.  or  of  the 
plaintiff.  Allanson  v.  Butler^  1  Sid. 
330.  or  if  the  plaintiff  recovers 
against  the  sheriff  for  an  escape  the 
sheriff  may  bring  case  against  the 
sheriff  for  his  damages.  F.N.  B.  130. 
But  if  the  escape  be  with  the  assent 
of  the  gaoler,  he  cannot  retake  the 
prisoner,  for  that  would  be  a  volun- 
tary escape.  Vide  ante^  p.  67,  n.  (d) 
Yet  as  the  judgment  remains,  plain- 
tiff may  either  bring  debt,  as  in  Bux- 
ton V.  Homey  I  Show.  174.  or  a  set. 
fa,  on  the  j  udgmcnl,  as  in  Allanson  v. 
Butler^  1  Lev.  211,  and  Allen  v.  Vin- 
ttr^  T.  Jo.,21,  or  sue  out  another  ca, 
M.  as  in  Anon,  1  Venti  4.  iyt9.fi.  fa, 
as  in  Basiet  v.  Salter^  2  Mod.  13ff, 
and  if  the  plaintiff  die  his  represen- 
tatives may  hftve  a  sci,fa,  as  in  Sudall 
y.  JrUkam,  2  Lutw.  1264. 

Before  the  late  statute  of  41  Geo.  3, 
c.  64.  «.  1.  it  was  a  rale  of  the  com- 
inon  law,  that  if  a  prisoner  in  exe- 
cution was  permitted  to  be  at  large 
with  the  consent  of  the  plaintiff,  he 
could  never  afterwards  resort  to  his 
judgment,  though  the  prisoner  has 
been  released  on  terms  which  were 
not  complied  with,  as  upon  ap  under- 
taking to  pay  the  debts  by  instal- 
ments. {Vigern  s,  Aldrtchy  4  Burr. 
2482.)  or  to  surrender  himself  at  a 
future  day  {Clark  v.  Clement^  6T,R. 
625.)  or  to  pay  at  a  future  period  ; 
{Tanner  v.  Maguey  7  T.  R.  420.)  and 
on  failure  that  he  should  again  be 
taken  in  execution.  {Blackburn  v.' 
Stupart,  2  £ast,  243.)  So  where  plain- 
tiff consented  to  discharge  one  of  se*v 
vera!  defendants  taken  on  a  joint  ca, 
M.  he  cannot  afterwards  take  another 
of  the  defendants.  {Clark  v.  Clement^ 


supra)  but  where  one  joint  defendant 
is  discharged  by  the  act  of  the  law 
(as  under  an  insolvent  act)- that  shall* 
not  operate  to  the*  discbarge  of  the 
action.  {Nadin  v,  Battie^  5  East,  147.) 
So  where  a  prisoner  was  discharged, 
on  giving -a  ifew  security  to  satisfy' 
the  judgment  (^irhich  was  afterwards 
defeated  for  informality)  it  was  held, 
that  the  judgment  was  satis6ed,  and 
could  not  be  set  off  against  a  de- 
mand of  the  prisoner.  Jacques  v. 
Witky,  1  T.  R.  557.  So  where  de- 
fendants  agreed  with  plaintiff  on  his, 
discharge,  that  the  judgment  should 
stand  revived  for  12  months,  the 
agreement  was  held  void.  Thompson 
v.  Bristoto^  Barnes,  2Q5.  And  so 
where  defendant  on  his  discharge,  en- 
tered into  a  bond,  conditioned,  that 
he  should  surrender  on  a  certain 
day,  to  be  again  taken  in  execu- 
tion, it  was  held  void.  Da  Costa  v. 
I>ao%es,  1  Bos.  &  Pul.  242. 

Upon  the  principle  of  these  deci« 
8tons»  founded  as  they,  were  upon  the 
common  law,  the  creditors  were  de^ 
prived  of  every,  remedy  as  well  by 
action  of  debt  upon  his  judgment, 
{Vigeri  V.  AldricAf  sup.)  as  by  writ 
of  execution  agpinst  the  goods  or 
person  of  bis  debtor.  ( Tanner  v. 
Hague^  7  T.  R.  420.)  until  the  sta- 
tute 41  Geo,  3.  c.  64.  8,  1.  whereby 
it  was  enacted,  "  that  any  creditor, 
"  at  whose  suit  any  debtor  is  in  pri- 
''  son,  and  taken  or  charged  in  exe- 
''  cution  for  any  sum  of  money,  may 
*'  declare  his  consent  by  writing, 
''  signed  to  the  discharge  of  such 
<*  debtor,  and  shall  not  lose  the  be- 
nefit of  tlTe  judgment,  but  may 
take  out  execution  thereon  against 
land  or  goods  (except  the  necessary 
apparel  and  bedding  of  the  pri- 
soucr  or  bis  family,  not  e.\cecding 
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brought  an  action  agamst  the  gaoler  or  sberiflF  and  recovered,  if  tin  sum 
rtcovered  were  less  than  the  debt ;  as  where  the  judgment  was  for  £WQOf 
and  the  damages  recovered  were  only  .£1000. — Collop  v.  Brandley^  T. 
31  Car.  II  K.  B.  Thes.  Brev.  «82. 

In  the  case  iti  Thes  Brev.  282.  the  M^hole  debt  was  recovered  against 
the  sheriff;  but  the  defendant  pleaded  to  the  sci.  fa.  that  the  plaintiff 
had  taken  a  less  sum  of  the  sheriffs  in  satisfaction  of  the  several  sums 
of  money  and  jui^ment  aforesaid,  and  on  demurrer,  that  plea  was  held 
to  be  bad.  I  suppose  on  the  stale  ground  that  a  less  sum  could  not  be 
a  satisfaction  of  a  greater,  (a) 

This  action  being  founded  in  mal^cio,  and  given  by  the  statute,  is 
not  within  the  statute  of  limitations. — Jonet  v.  Pope^  M.  18  Car.  2. 
1  Lev.  191.  1  Saudd.  34.  1  Sid.  305. 


As  to  Carriers,  (b) — ^For  ihisbehaviour  in  a  trust  or  duty,  an  action  on  (bt 
case  will  likewise  lie ;  for  whosoever  undtrtakes  to  do  a  thing  for  another 
ought  to  do  it  faithfully,  else  he  is  answerable  for  the  damages  arising 
from  his  negligence  or  misbehaviour :  therefore  if  a  man  deliver  goods 
to  a  common  carrier  to  carry,  and  the  carrier  lose  them,  an  action  on 
the  case  will  lie  against  him ;  but  if  there  appedr  to  be  no  default  in  the 
defendant,  the  plaintiff  shall  be  nonsuited;  (c)  as  if  an  action  were  brought 

against 
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**  in  value  <£10,)  or  bring  any  action 
^  on  the  judgment, or  use  any  remedy 
**  for  recovery  of  his  demand  against 
**  any  other  person  liable  to  satisfy 
*'  the  same,  in  the  same  manner  as 
**  he  might  have  done  in  case  such 
**  debtor  had  never  been  takep  or 
**  charged  in  execution  :  Provided 
*'  always  that  no  debtor  discharged 
in  pursuance  of  this  act,  shall  at 
any  time  afterwards  be  taken  or 
charged  in  execution,  or  arrested 
'*  upon  the  judgment,  or  in  any  ac* 
**  tion  brought  thereon,  and  that  no 
**  proceedings  shall  be  had  against 
*^  the  bail."  And  by  «.  2.  it  is  enact* 
ed,  ''  that  the  personal  representa- 
**  tivc  of  the  creditor  may  consent 
**  to  the  discharge  of  the  debtor  in 
**  the  same  manner,  and  with  the 
**  same  advantages  as  the  creditor  if 
'*  living  might  hJlve  done ;  and  such 
*'  personal  representative  shall  not, 
'^  by  reason  of  such  discharge,  Le 


« 


(( 


"  deemed  guilty  of  a  devastavitf  or 
'^  chargeable  with  the  debt  due  to 
**  the  person  discharged." 
*  Ca)  See  more  .of  the  cases  of  es» 
cape  in  the  last  chapter,  tit.  Retcons, 
(in  its  second  sense)  together  with 
the  present  editor's  notes  thereto  sub- 
joined. 

(b)  Connected  with  the  cases  of 
carriefSy  and  their  liability  to  their 
employers,  the  whole  law  of  bail^ 
tnenta  is  to  be  considered,  the  doc<* 
trines  of  which,  and  more  especially 
the  learned  arguments  of  Lord  HoU, 
in  Coggs  V.  Bamardi  as  reported  by 
Lord  Raymond  (post  p.71»)  gave  rise 
to  the  well  known  elegant  enlightened 
essay  on  that  subject  by  the  kte  Sir 
William  Jones,  to  which,  in  justice 
to  the  reader,  he  is  referred. 

Cc)  The  common  mode  of  de* 
daring  against  a  carrier  now,  is  ift 
assumpsit,  to  which  trover  cannot  be 
joined.    But  if  plaintiff  declare  on 

the 
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agmost  a  carrier  for  Qef^igendy  driving  bis  cart,  so  that  a  pipe  of  wine 
burst  and  was  lost^  it  would  be  good  evidence  for  the  defendant,  that 
the  wine  was  upon  the  feiment,  and  when  the  pipe  burst  he  was  driving 
gently*— ^jPamir  v.  Adams,  £.  10  Ann.  Per  Holt,  at  Guildhall,  Salk« 
USS. 

So  where  the  defendant's  hoy  coming  through  bridge,  by  a  suddien 
gust  of  wind  was  drove  a^nst  the  bridge  and  sunk,  ^ Pratt,  C.  J.  beld  [*  70  ] 
the  defendant  not  liable;  the  damage  being  occasioned  by  the  act  of 
God,  which  no  care  of  the  defendant  could  foresee  or  prevent :  and  as 
to  the  evidence  given  by  the  plaintiff,  that  if  the  hoy  had  been  better  it 
would  not  have  sunk  with  the  stroke  received^  the  C.  J.  said,  no  carrier 
wae  obliged  to  have  a  new  carriage  for  every  journey ;  it  is  suiScient  if 
lie  provide  one  which  without  any  extraordinary  accident  (such  as  this 
was)  will  probably  perform  the  journey.  (Amies  v.  StevenSfM.  6  Geo.  1. 
Stra.  1^.)  But  nothing  is  an  excuse  except  the  act  of  God  and  Ae 
king's  enemies,  fd^  and  therefore  in  an  action  against  such  a  carrier^ 
where  the  goods  were  spoiled  by  water,  the  defendant  proving,  that  when 
the  goods  were  put  on  board,  the  ship  was  tight,  and  that  the  hole  through 
which  the  water  came  had  been  made  by  a  rat  eating  out  the  oakum. 


ike  custom  of  the  realm,  a  count  in 
trover  may  be  joined.  Per  Butler,  J.  m 
in  Brown  v.  Dixon,  1  T.  R.274;  and 
and  it  is  a  rule,  that  where  the  same 
plea  may  be  pleaded,  and  the  same 
judgment  given  on  two  counts,  they 
may  be  joined  in  the  same  declara< 
lion.  Ibid. 

(a)  The  act  of  God  means  some- 
thing in  opposition  to  the  act  of  man. 
The  law  presumes  against  the  car- 
rier, unless  he  shews  the  lass  was 
occasioned  by  the  king's  enemies,  or 
by  such  act  as  could  not  happen  by 
the  intervention  of  man,  as  storms, 
lightening,  /jr^. 

But  the  king's  enemies  here  meant 
are  public  enemies,  and  not  traitors 
or  felons.  Morse  v.  ^lue,  2  Lev.  69* 
Barclay  v.  UiggenSf  cited  1  T.  Rep. 

So  are  the  acts  of  God  generally 
confined  to  storms,  tempest,  and 
lightening.  Amies  v.  Stevens,  Stra. 
128.  Case  of  Gravesend  Barge,  I  Rol. 
Kep.  79. 

But  even  these  will  not  excuse  a 
hoymao  who  puts  to  sea  in  tempes- 


tuous weather.  Amies  v.  Stevens, 
sup. 

Therefore  a  carrier  is  liable  for 
goods  burnt  in  his  warehouse  at 
Weyhill  fair,  it  being  stated  in  the 
case  that  the  fire  did  not  happen  by, 
lightening.  Forward  y,Pittard,  I  T« 
Rep.  27. 

So  where  cominon  carriers  from 

A.  to  B.  charged  and  received  cart- 
age of  goods  from  a  warehouse  at 

B.  (where  they  usually  unloaded)  to 
the  bouse  of  the  consignee  in  B,  but 
whilst  they  remained  in  the  ware- 
house at  B,  they  were  burnt,  the 
carriers  were  held  liable,  though  the 
profits  of  the  cartage  were  allowed 
to  another,  and  the  consignee  knew 
it.  Hyde  v.  Trent  and  Mersey  Navi^ 
gation,  5  T.  Rep.  389-  But  where 
the  goods  are  not  in  defendant's  cus- 
tody as  a  carrier,  and  are  left  after 
their  arrival  in  defendant's  ware- 
house for  plaintilT's  convenience,  till 
forwarded  (without  reward)  defend- 
ant will  not  be  liable,  though  the 
goods  arc  burnt.  Gar  side  y.  Same, 
4  T.  Hep.  391. 

was 
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was  holden  to  be  no  excuse. — Dak  v.  HoUy  M.  24  Geo.  II.  1  WU* 
ks,  £8]. 

If  I  seod  my  servant  with  the  goods  on  board  the  vessel,  and  tbe^ 
are  lost,  the  carrier  is  not  liable  ;  for  they  are  to  be  considered  not  in 
the  possession  of  the  carrier  but  of  the  servant. — East  India  Company 
v.PuHen,  H.  12  Geo.  I.  Stra.€90.ffl; 

if  a'  carrier  having  convenience  to  carry  goods,  being  offered  hitf  hire 
refuse  to  carry  Aem,  an  action  will  lie  against  hitti. — Jachbn  v.  Rogers, 
M.  35  Car.  11.  2  Show.  3^7.  (b) 

Note.  AH  persons  carrying  goods  for  hire,  come  under  the  deoomina* 
tion  of  common  carriers :  (c)  biit  if  the  dri^r  of  a  stage  coach,  which' 
only  carries  passeitgers  for  hire,  lose  the  goods  of  his  passengera,  the 
master  is  not  liable;  (d)  for  no  master  is  chargeable  with  the  act  of  his 


(a)  In  this  case  the  company  had 
taken  a  whole  lighter,  and  put  their 
locks  upon  the  hatches,  and  sent  a 
particular  person,  called  a  guardian, 
according  to-  their  usual  custom. 
Sed  vide  Robinson  v.  Dunmore^  2  Bos. 
&  Pull.  41(7.  So  if  I  take  my  passage 
in  a  ferry  boat,  and  a  tempest  aris« 
ing,  to  save  the  lives  of  the  passen- 
gers several  goods  are  cast  over 
board,  amongst  which  are  mine,  I 
have  no  action  against  the  bargeman. 
Bird  v.  Astcock^  2  Bulst.  280. 

(b)  By  the  law  of  the  land  all 
common  carriers  are  bound  to  re* 
celve  and  carry  the  goods  of  the  suIh 
ject  for  a  reasonable  reward.  1  RoL 
Abr.  2.  (C)  pi.  1.  but  if  the  waggon 
Be  full,  and  goods  are  forced  on  the 
carrier,  he  shall  not  be  answerable. 
Lovett  V.  HobbSy  2  Show.  127;  car- 
riers must  also  take  due  care  of 
goods  in  tramitu ;  they  must  deliver 
them  safbly,  and  in  as  good  condi^ 
tion  as  they  were  received,  or  in  de- 
fault they  must  make  compensation 
for  any  loss  or  damage  to  them 
while  in  their  custody.  1  RoL  Ab. 
sup.  Golden  V.  Mannings  S  Wiis. 
429.  2Bla.9l6. 

(c)  Persons  usually  denominated 
common  earners  are  masters  of 
ships.  (Morse  v.  Slue,  2  Lev.  69. 
Barclay  v.  Higgins,  cited  1  T.  R.  33.) 
owners  of  ships,  hoymen,  lightermen, 
and  barge  owners.  {Rich  v.  Knee^ 
land,  Cro.  Jac.  330.  Hub.  17.)  Pro* 
prietors  of  waggons,  stage-coaches. 


Src.  {Lovett  y.  Hobbs,  2  Show.  127- 
Bastard  v.  Bastard,  2  Show.  81.) 
and  so  are  all  persons  undertaking 
to  carry  goods  indifibrently  for  hire. 
Gisbome  v.  Hurst,  1  Salk.  249. 

Therefore,  if  one  who  is  not  a  com- 
mon carrier,  takes  hire,  he  may  be 
charged  on  a  special  assumpsit,  foj 
when  hire  is  taken  a  promise  is  im- 
plied. Rogers  v.  Head,  Cro.  JaC. 
262. 

But  stage-coachmen  have  been  ex- 
cepted us  common  carriers,  unless 
they  take  a  distinct  price  for  luggage 
as  well  as  the  passenger.  Vide  Mid- 
dleton  V.  Fowhr,  Salk.  282.  Qu»re 
tamen  et  vide  Clarke  v.  Gray,  4  Esp- 
N.  P.  C.  177,  where  Eilenborough, 
G.  J.  held,  that  there  was  no  distwc- 
tion  between  a  parcel  sent  to  be 
carried,  and  a  passenger's  luggage. 

Furthermore  as  to  coach  ownerf 
it  has  been  held,  that  they  are  not 
liable  for  injuries  to  passengers  from 
inevitable  accidents,  as  from  the 
horses  taking  fright,  and  upsetting 
the  carriage.  Aston  v.  Heacen^  2 
Esp.  N.  P.  C.  533.  Sedsecus,  if  there 
be  negligence  or  misconduct  in  the 
driver.  JFhite  v.  Boulton,  Pcakcs 
N.  P.  C.  81.    Christie  v.  Griggi,  2 

Camp.  79'  ,        ^ 

CdJ  Hackney-coachmen  also  are 
not  common  carriers,  and  therefore 
not  chargeable  for  goods  lost,  »">«'• 
by  special  agreement,  and  <^^"*^ 
hire  paid.  Upshare  v.  Aidee^  Corny- 
25. 

servant, 


N 
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tervant,  but  when  he  acts  in  -execiitioii  of  the  authority  given  him  by  his 
m9Bter;(a)  and  then  the  act  of  the  servant  is  the  act  of  his  master; 
and  IB  soch  case  the  action  rimy  be  brovight  against  cither  the  master  or 
the  aenrant ;  and  as  the  action  may  be  brought  against  either  the  master 
or  the  servant,  so  either  may  bring  assUmpsU  for  the  money  for  the  car- 
tiMge.'^Middleton  v.  Fowler,  M.  10  W.  Ilf.  Salk.  £8£. 

Note.  Id  the  case  in  Salk.  it  is  holden,  that  if  the  action  be  bit>ught 
against  die  masters,  it  must  be  brought  against  them  all ;  and  if  broii^ht 
agunsl  one  only,  advant^e  may  be  taken  of  it  on  evidence.  But  ac« 
cording  to  later  determinations,  that  matter  can  only  be  plesfded  in 
abatement.— iiii:ev.S6itfe,  B.R.  £.  lOGeo.IIL  6  Burr.  £611.  2  Bin, 

692. 

If  tlie  carrier  aric  what  is  in  the  box,  and  is  told  silk ;  yet  in  truth  if 
diere  be  money,  he  shall  be  answerable  for  it  if  lost,  unless  he  ntade 
qiecial  acceptance ;  but  this  mtended  cheat  upon  the  carrier  will  be  a 
good  reason  for  the  jury  to  give  less  damages. — Drinkwaier  v.  Queimel^ 
T.  11  &  1ft  Geo.  II.  C.  B.  Sed  vide  post,  Ktnrig  v.  Egksion^  M. 

£4  Car.  II.  Aleyn,  93* 

If  a  bag  sealed  be  delivered  to  a  carrier,  and  said  to  contain  ^£00,    [  71  ] 
and  the  carrier  give  a  receipt  for  so  much,C6;  when  in  fact  it  contains 
^400,  if  the  carrier  Ije  robbed,  he  shall  be  answerable  only  for  i*£00, 
for  his  reward  extends  no  further,  and  it  is  that  makes  him  liable. — 

Tyl^  v.  JMorrice,  4  W.  IIL  Carth.  485.  (c) 

An 


(m)  Goods  were .  delivered  to  a 
person  standing  at  a  warehouse-door 
in  an  inn-yard,  who  was  employed 
in  loading  another  waggon  at  the 
time,  but  the  deliverer  did  not  know 
even  the  name  of  such  person.  This 
was  held  not  a  sufficient  delivery  to 
charge  the  waggoner,  although  the 
deliverer  told  the  person  whom  he  saw, 
by  what  waggon  the  goods  were  to  go, 
and  asked  the  owner's  name.  Fer 
Ld.  Kenyw^  at  Westminster  Sittings 
after  Mich.Tcrm,  30Geo.3.  MS.  Ca. 

fb)  Which  in  fact  amounto  to  a 
special  acceptance. 

Cc)  But  if  a  box  be  delivered  to  a 
carrier  generally,and  he  soaccepts  it, 
he  is  answerable,  though  the  party 
did  not  inform  him  there  was  money 
in  it;  if,  hoivever,  the  carrier  en- 
qutres,  and  the  owner  says  there  is 
no  money  in  it,  or  if  the  carrier  ac« 


cepts  it  provided  there  be  no  money 
in  it,  the  carrier  is  not  liable.  Tick- 
borne  v.  JVhite,  Stra.  145.  £t  vide 
Gibbons  v.  Payton,  sup. 

The  taking  of  hire  by  a  common 
carrier  is  an  implied  undertaking,  for 
the  safe  custody  and  delivery  of  the 
goods,  and  he  shall  therefore  be  re- 
sponsible for  their  value  if  he  is 
robbed  of  them,  1  Inst»  89 ;  and 
equally  bo,  though  he  be  neither  a 
carrier  or  take  reward,  if  he  under- 
take to  carry- safely  and  securely. 
Coggs  v.  B^rnardf  Raym.  909.  And 
so  though  platntiif,  for  greater  cau- 
tion, send  a  servant  with  the  goods» 
who  pays  a  person  to  guard  them. 
Robinson  v.  Dunmore,  2  Bos.  &  Pull. 
416.  Sed  vide  East  India  Company  v. 
PulUn,  sup.  p.  70. 

In  Hutton  v.  Osborne,  M.  1730, 
MS.  Ca.  plaintiff  declared  specially 

thut 
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An  action  was  brought  s^inst  the  proprietors  of  a  stage-coach,  for 
not  safely  carrying  ^100,  delivered  to  their  book-keeper  in  a  bag,  from 
jB.  to  L,  and  on  the  trial  it  appeared  that  die  money  was  put  into  a  bag, 
and  carried  by  the  plaintiff's  servant  to  the  defendant's  house,  and  there 
delivered  to  their  book-keeper,  who  asked  no  questions  about  the  col^- 
tents  of  the  bag,  but  took  it  as  a  common  parcel,  and  was  paid  for  it  as 
such  by  the  servant,  who  gave  him  no  information  about  it;  the  money  was 
lost ;  and  the  servant,  on  his  cross  examination  on  the  trial,  swore  that 
he  received  no  particular  instructions  from  his  master  about  the  carriage, 
but  only  to  deliver  the  parcel  to  the  book-keeper,  and  pay  what  was  de^ 
manded  of  him  for  the  carriage :  the  defendants  proved  that  an  adver« 
tisement  had  been  put  into  the  country  newspaper  once  every  month  for 
two  years  together,  concerning  the  carriage  of  parcels  by  thb  stage-coach, 
with  a  N.  B.  at  the  bottom  of  it,  that  the  proprietors  would  not  be  an« 
swerable  for  any  money,  plate,  jewels,  writings,  or  other  valuable  goods, 
unless  they  were  entered  as  such,  and  paid  for  accordingly ;  and  that  this 
paper  was  taken  in  at  the  house  where  the  plaintiff  lodged,  who  was 
frequently  seen  with  it  in  his  hand,  and  appeared  to  be  reading  it :  (a) 

the 


that  defendant  had  undertaken  to 
carry  a  hare,  but  he  carried  it  so 
negligently  that  it  was  lost.  De- 
fendant demurred,  lit,  for  that  plain- 
tiff had  not  declared  on  the  general 
custom  of  the  realm  relating  to  car- 
riers, and  therefore  defendant  must 
be  deemed  a  private  person,  and  if 
so,  there  being  no  consideration,  it 
was  nudum  pactum  ;  and,  !2dly,  that 
plaintiff  had  not  set  forth  a  delivery  of 
the  hare, upon  which  the  promise  was 
made,  and  for  the  breach  of  which  the 
action  was  brought.  The  court  ad- 
mitted first  that  defendant  was  a  pri- 
vate person,  but  said,  if  he  voluntari- 
ly undertake,  he  must  answer  for  his 
negligence ;  and,  2dly,  that  the  do- 
livery  of  the  hare  was  implied,  from 
the  statement  that  it  was  carried  part 
of  the  way,  and  as  to  the  breach  of 
promise,  the  action  was  brought  for 
the  loss  ot*  the  hare,  and  (he  promise 
was  only  inducement.  Judgment  for 
plaintiff. 

CaJ  The  general  responsibility  of 
common  carriers  in  all  cases  (except 
as  the  acts  of  God  and  the  king's 


public  enemies)  has  induced  them  to 
make  special  contracts  for  the  car- 
riage of  goods  beyond  a  certain  va- 
lue, at  a  premium  proportionate  to 
the '  risk,  the  basis  and  extent  of 
which  special  contracts  arc  declared 
by  public  notices,  which  carriers 
themselves  have  generally  given,  t9 
limit  their  responsibility,  and  hence 
they  seem  to  have  laid  down  a  law 
for  themselves ;  but  as  their  notices 
differ  in  form,  and  some  of  them  are 
written  in  very  ambiguous  terms,  no 
general  rule  can  be  laid  down  as  a 
guide  to  the  public,  and  put  aU  fu* 
ture  questions  on  this  subject  at  rest 
by  one  solemn  decision  of  the  courts 
Until  the  legislature,  therefore,  shall 
in  its  wisdom  declare  what  sort  or 
form  of  notice  shall  be  considered 
as  the  standard  between  carriers 
and  the  public,  every  case  must  ne- 
cessarily be  determined  upou  its  own 
peculiar  circumstances,  and  upon 
the  construction  of  the  court  upon 
each  distinct  form  of  notice.  At 
present  it  is  the  practice  of  carriers 
to  insert  their  notices  in  the  public 

paperiL 
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the  court  of  K.  B.  fa^d  that  the  diefendants  were  not  liable  to  answer  for 
this  money ;  for  a  carrier  is  only  liable  in  respect  of  the  reward  which  he 

receives : 
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papers,  to  distribute  band -hi  Us,  to 
put  up  painted  boards  in  their  own 
•ffices,  and  otherwise,  in  the  most 
conspicuous  manner,  to  declare  to 
what  extent  they  will  hold  ^herar 
selves  liable,  in  order' that  the  pub- 
lic msy  be  generally  informed  of  the 
nature  of  their  special  acceptances 
aud  undertakings;  but  these  notices 
anfortunatcly  are  too  variant ;  they 
are  not  uniform,  nor  framed  by  the 
commpn  icpnsent  even  of  the  carriers 
themselves,  for  the  provisions  of 
some  go  entirely  to  discharge  the  li* 
abilityof  the  carrier,  unless  the  terms 
of  the  notice  are  complied  with,  as 
in  Clay  v.  Willan,  1  H.  Bla.  298. 
Emm  V.  Bolton^  ibid,  299  (nO ;  and 
others  limit  the  responsibility  of  the 
carrier  to  a  certain  sum,  if  the  con- 
ditions are  not  complied  with,  as  in 
Ciarke  V.  Gray,  6  East,  564. 

The  validity  of  these  notices,  how- 
ever, was  questioned  in  Nicholson  v. 
WiUan,  5  East,  507,  where  it  was 
insisted  that  they  were  contrary  to  . 
the  policy  of  the  common  law,  and 
that  it  was  the  duty  of  carriers,  if 
their  reward  was   not  adequate  to 
their  risk,  to  make  special  acceptances 
of  the  goods  in  such  cases,  at  a  rate 
proportionate  to  their  value.     But 
Lord  Eile^bqrqugkj  C.J.  considering 
the  long  time  during  which  the  prac- 
tice of  making  special  acceptances 
badpirevailed,apd  been  countenanced 
by  the  courts,  and  the  Jegislaturo 
having  also  sanctioned  theqi  by  rc« 
jecting  a  h\\\  proposed  to  narrow  the 
cancer's    responsibility    in    certain 
cases,  the  house  having.deemed  such 
a  meaSuic  unnecessary,  in  regard  that 
carriers  were  competent  to  limit  their 
own  responsibility,  and  considering 
also  that  there  was  no  case  in  which 
the  right  of  a  carrier  thus  to  limit 
his  own  responsibility  by  special  con- 
tract^ had  ever  been  denied   by  ex- 
press dcciiMon,  his  lordship  said  the 
court  could  do  np  otherwise  than 
sustain  such  a  right,  however  subject 


to  abuse  or  productive  of  inconveni- 
ence, leaving  it  to  the  legislature  to 
apply  such  a  remedy  as  the  evil  may 
require. 

U  is  submitted,  however,  that 
though  the  house  may  not  entertain 
a  bill  to  limit  the  responsibility  of 
carriers  under  their  special  contracts, 
yet  it  would  be  a  salutary  measure 
if  all  carriers  were  compelled  bylaw 
to  adopt  one  and  the  same  form  of 
notice. 

In  an  action  against  the  proprie- 
tor of  a  stagC'Coach,  for  the  value 
of  a  broach  and  ring,  value  £i,  12<. 
the  delivery  at  the  office,  the  proper 
packing,  and  the  non-arrival  wero 
proved.  The  defendant  proved  a  no- 
tice, written  on  a  large  board  in  his 
oflice,  that  he  would  not  be  an^twer- 
able  for  plate  or  jewels,  of  however 
small  a  value,  unless  entered  and 
paid  for  as  such.  The  plaintiff  then 
proved  that  the  defendant  had  circu- 
lated hand-bills,  containing  a  list  of 
his  scveraLcoaches,  and  concluding 
with  a  memorandum,  '*  that  he  would 
not  be  answerable  for  any  article 
above  the  value  of  £5,  unless  entered 
as  such  and  paid  for  accordingly." 
And  Lord  Ellenborough  said,  that  the 
circulation  of  these  papers  dispensed 
with  any  necessity  to  attendi  to  tho 
notice  in  the  office,  and  plaintiff  re^ 
covered.  Cobden  v.  Bolton,  2  Camp* 
108.  Vide  Nicholson  v.  fVillan,  and 
Clarke  v.  Gray,  sup.  S,  P, 

Again,  in  an  action  against  a  car- 
rier for  the  loss  of  a  trunk,  the  de- 
fence was,  that  the  trunk  was  above 
the  value  of  £5,  and  had  not  been 
entered  and  paid  for  as i>uch,  accord- 
ing to  a  notice  for  that  purpose.  The 
notice  was  by  a  hand-bill,  stating  in 
large  print  the  advantages  to  be  de- 
rived from  the  defendant's  wapjson, 
and,  in  a  small  character  at  the  bot- 
tom, that  the  owner  would  not  be 
answerable  for  goods  above  the  va- 
lue of  £5,  unless  entered  as  such, 
and  paid  for  accordingly.    Per  EL 

ienborottgh, 
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receives :  and  iu  the  present  case  there  was  a  clear  fraud  commkted  by 
the  plaintiflfs,  Aud  per  Yates,  J.  here  is  a  full  proof  of  a  special  accept- 
ance, and  a  deceit  on  the  part  of  the  plaintiffs ;  for  it  is  not  necessary 
that  there  should  be  a  personal  communication  in  order  to  make  a  spe- 
cial acceptance.  Tlie  reason  of  a  personal  communication  is  that  each 
party  may  know  the  other's  mind ;  and  therefore  if  they  know  each  other's 
mind  in  any  other  manner,  that  is  sufficient. — Gibbons  ▼.  Peyton  and  an- 
^her^  E.  9  Geo.  Ill,  4  Burr.  2298.  2  H.  Bla.  2^. 


As  to  Bailment. — If  a  common  carrier  be  robbed,  yet  he  is  answerable  ; 

for  nothing  will  excuse  him  but  the  act  of  God,  or  of  the  king's  enemies  ; 

[  *  72  J  but  he  who  has  a  particular  employment  (as  a  *  bailiff  or  factor)  though 

he  have  a  reward^  yet  he  is  not  bound  agamst  all  events,  if  he  do  to  the 

best  in  his  power. — Co^s  v.  Bernard,  T.  1704.  Raym.  909. 

And  it  is  to  be  known  that  there  are  six  sorts  of  bailments,  which  lay 
a  care  and  obligation  on  the  party  to  whom  goods  are  bailed,  and  which 
consequently  subject  him  to  an  action,  if  he  misbehave  in  the  trust  re* 
posed  in  him.    JPer  Holt,  C.  J.  in  S.  C. 

1.  A  bare  and  naked  bailment  to  keep  for  the  use  of  the  bailor,  which 
is  called  depositum,  and  such  bailee  is  not  chargeable  for  a  common 
Beglect,  but  it  must  be  gross  one  to  make  him  liable.— -Jlly^/on  v.  Cock, 
12  Geo.  II.   2  Stra.  1099.  S.  P.(a). 

2.  A  delivery  of  goods  which  are  useful  to  keep,  and  they  are  to  be  re* 
turned  again  in  specie,  which  is  called  accommodatum,  which  is  a  lending 


^W*i 


Unborovgk^  C.  J.  '*  This  is  not 
enough  io  limit  the  defendant's  com- 
mon law  liability ;  there  is  not  suffi- 
cient evidence  of  any  special  con* 
tract.  The  jury  ought  to  believe 
that,  at  the  time  of  the  delivery  of 
the  trunk  at  the  waggon  office,  the 
plaintiff  or  his  agent  saw,  or  had 
ample  means  of  seeing,  the  terms  on 
which  the  plaintiff  carried  on  bis 
business.  How  can  this  be  inferred 
from  the  hand-bill  nailed  on  the 
door,  ubich  called  the  attention  to 
every  thing  that  was  attractive,  and 
concealed  what  was  calculated  to  re« 
pel  customers  V  His  lordship  added, 
if  a  common  carrier  is  to  be  al- 
lowed to  limit  his  responsibility,  be 
must  take  care  that  everyone  who 
deals  with  him  is  fully  informed  of 


the  limits  to  which  he  confines  it. 
Butler  V.  Heame^  2  Camp.  415.  The 
notice  in  a  carrier^s  office  ought  to  be 
in  such  large  characters  that  no  per- 
sons delivering  goods  there  can  fail 
to  read  it  without  gross  negligence  ; 
and  if  a  carrier's  servant  receives 
goods  at  a  distance  from  the  office^ 
the  special  terms  on  which  he  deals 
ought  to  be  communicated  through 
some  other  medium.  Clayton  v. 
Huttty  3  Camp.  27* 

(a)  If,  therefore,  a  bailee  receives 
goods  to  keep  safely ^  and  he  is  robbed » 
he  shall  ajnswer  for  them  in  detinue. 
Sed  secus  if  he  undertake  to  keep  them 
as  his  own  goods,  (hough  in  that  case 
he  would  be  answerable  for  damage 
arising  from  his  own  negligence. 
Kettle  V.  Bromsall,  Willes,  121. 

gratis  ; 
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gratis;  apd  in  aucb  case  the  borrower  is  strictly  bound  to  keep  .them: 
for  if  he  ^be  guilty  of  the  least  qeglect,  he  shall  be  answerable,  b)it  he 
aj^iH  not  be  charged  where  there  is  no  default  in  bim.  (a) 

S.  A  delivery  of  goods  for  birei  wbich  is  called  locatio  or  conduciioj 
and  ^e  Airer  is  to  take  all  imaginable  care,  and  to  rctatpre  them  at  the 
time ;  which  care  if  he  so  use  he  shall  not  be  bound,  (b) 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium ;  and  iu  sucb 
gocxb  the  pawnee  has  a  special  properly ;  and  if  the  goods  will  be  tlie 
.worse  for  using^  the  pawnee  must  not  use  them  ;  otherwise  he  may  use 
them  at  his  peril ;  as  je^rels  pawned  to  a  lady,  if  slie  keep  tbeoi  ip  a  b«^ 
and  they  are  stolen,  she  shall  AU>t  be  oha^ed  ;  but  if  she  go  with  them  to 
^  play  and  they  are  stolen,  she  shall  be  answerable,  (^cj  So  if  the  pawnee 
be  at  a  charge  in  keeping  them,  he  may  use  them  for  his  reasonable 
chaige ;  (d)Bnd  if  notwithstanding  all  his  diligence  he  lose  the  pledge, 
"yet  he  shaQ  recover  the  debt.  {Manby  v.  JVeslbrooke,  19  Geo.  2.  K*  B.)  (e) 
But  if  he  lose  it  after  the  money  tendered,  he  shall  be  chargeable,  for 
be  is  a  wrong-doer ;  after  money  paid  (and  tender  and  refusal  is  the  same) 
it  ceases  to  be  a  pledge,  and  therefore  the  pawnor  may  either  bring  an 
sctioD  of  assumpsit  J  and  declare  that  the  defendant  promised  to  return 
tbe  goods  upon  request ;  or  trover,  the  property  being  vested  in  him  by 
the  tender.— Ko/c/a^ v.  Daviei^  T.  18  Jac.  J.  Yelv.  178. 

5.  A  delivery  of  goods  to  be  carried  for  a  reward,  of  which  enough 
bas  been  already  said ;  only  I  will  here  add,  that  the  plaintiff  ought  tp 
prove  the  defendant  used  to  carry  goods,  and  that  the  goods  were  de- 
Ulcered  to  him  or  his  servant  to  be  carried,  (f)    And  if  a  price  be  al- 

ledged 
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Ca)  As  if  a  man  lend  another  a 
horse  to  go  westward,  or  for  a 
month,  and  he  goes  northward,  or 
stays  more  than  a  month,  he  shall  be 
answerable.  Bract,  lib*,  ill.  c.  2. 
999(h)  But  if  tbc  bailee  bad  put 
this  borrowed  horse  in  his  stable,  and 
it  was  stolen,  he  shall  not  be  answer- 
able. Sed  seats  if  he  or  his, servant 
bad  left  the  stable  door  open.  A 
bailee  also  shall  not  be  liable  in  case 
of  irresistible  force.     Ibid. 

(b)  Vide  Bract.  62,  (b)  ;  and  the 
degree  of  diligence  here  required  is 
such  as  the  most  discreet  father  of  a 
family  would  use,  but  as  no  man  can 
guard  against  robbery,  no  bailee  shall 
be  responsible  for  that.  Buchnyrs, 
Darnall,  2  Raym.  1087. 


CcJ  And  to  this  effect  is  Mores  v. 
Coxham^  Ow.  123. 

((/)  As  a  horse  or  cow,  which  he 
may  ride  or  milk.  Bract.  99,  (b) 

(e)  Agreeable  to  this  is  29A9sisar, 
28  ;  and  so  is  Southcote^s  Ca.  4  Co. 
83;  though  the  reason  given  inSouth-' 
cote*s  Case  is,  because  the  pawnee 
hath  a  special  property  in  the  pawn  ; 
but  that  is  not  the  true  reason,  for 
the  true  reason  is  given  in  Lib.  As  sis. 
sup.  viz.  that  the  law  requires  no« 
thing  extraordinary  of  the  pawnee, 
nor  more  than  that  he  shall  use  ordi* 
nary  care. 

(/)  This  point,  however,  is  appli- 
cable to  two  sorts  of  persons,  viz. 
those  who  arc  in  public  and  those 
who  arc  in  private  employ,  the  first 

of 
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ledged  in  the  declaratioo,  it  ought  to  be  proTed  the  usual  price  for  sqch 
[     73  ]  a  stage ;  and  if  the  price  be  proved,  *  there  need  no  proof,  the  defendant 
being  a  common  carrier ;  but  there  need  not  be  a  proof  of  a  price  cer* 
tain. — Per  Holt,  C.  J.  at  Horsham,  13  W.  3. 

6.  A  delivery  of  goods  to  do  some  act  about  them  (as  to  carry)  vrithout 
a  revrard,  which  is  called  by  Bracton,  (lib.  iii.  SOO.)  mandatum,  in  Eng- 
lisk,  an  acting  by  commission ;  and  though  he  be  to  have  nothing  for  his 
pains,  )et  if  there  were  any  neglect  in  him,  be  will  be  answerable,  for 
his  having  undertaken  a  trust  is  a  sufficient  consideration ;  but  if  the 
goodtf  be  misused  by  a  Aird  person  in  the  way  without  any  neglect  of 
his,  he  would  not  be  liable,  being  to  have  no  reward,  (a) 

V 


of  whom,  namely,  common  carriers, 
arc  only  considered  in*  the  text.  But 
as  to  the  second  sen  of  persons,  viz. 
bailees,  factors,,  agents,  and  such 
like,  though  they  have  a  reward  for 
their  management,  they  are  only  to 
do  the  best  they  can,  and  though 
they  be  robbed,  it  is  a  good  account. 
Verey,  Smithy  1  Vent.  121.  2  Lev.  5. 

(a)  That  the  obligation  to  restore 
a  deposit  flows  from  the  nature  and 
definition  of  the  contract  is  ctear, 
yet XTiBichts  v.  Brigges^  Yelv. 4.  Cro. 
£iiz.  883,  where  it  was  held  that 
case  lay  against  a  man  who  had  not 
performed  his  promise  of  re-dclivcr- 
ing  things  bailed  to  him,  the  judg- 
ment was  reversed  ;  and  soon  after, 
in  a  simiTar  case,  judgment  for  the 
plaintiff  was  arrested.  Vide  Picktis 
V.  Guite,  Yclv.  128.  The  reversal, 
however,  was  said  to  be  a  bad  reso- 
lution, and  the  contrary  was  after- 
wards solemnly  adjudged  in  Wkeatlcy 
V.  Low^  Cro.  Jac.  6*67 ;  and  yet  in 
that  case  there  was  no  benefit  to  the 
defencfant,  nor  any  consideration  but 
the  having  the  money  in  his  posses- 
sion, and  being  trusted  with  it ;  that, 
however,  was  held  to  be  a  good  con- 
sideration :  therefore  a  bare  being 
trusted  with  another  man's  goods 
must  be  taken  to  be  a  sufficient  con- 
sideration, if  the  bailee  once  enter 
upon  the  trust,  and  take  the  goods 
into  his  possession.  Vide  Morse  v. 
Slue,  2  Li  v.  6.9,  in  which  case  the 


arguments  of  the  judges,  in  deliver- 
ing judgment,  are  very  elaborate  ana 
full  of  learning,  well  worthy  the  at- 
tention of  the  reader ;  and  in  that 
case  it  was  laid  down  that  a  general 
bailment  is  not,  nor  can  be  taken  to 
be  a  special  undertaking  to  keep  the 
goods  bailed  safely  at  all  events;  but 
if  a  man  does  undertake  specially  to 
keep  goods  safely^  that  is  such  a  war* 
ranty  as  will  oblige  him  to  keep  tbcro 
safely  against  all  perils,  where  he 
has  bis  remedy  over,  but  not  against 
those  where  hie  has  no  such  remedy. 
It  is  also  to  be  observed,  that  in 
Morse  v.  Slue,  the  declaration  wa* 
drawn  by  the  ablest  man  in  England^ 
in  which  (as  it  always  was  i"  such 
cases)  it  was  considered  prudent  to 
insert  that  a  reward  was  to  be  paid 
for  the  carriage,  and  so  it  has  been 
usual  to  put  it  in  the  writ  where  the 
suit  is  by  original;  and  Lord  ^wf 
said  thus  much,  that  the  law  on  this 
point  should  be  settled,  though  he 
would  not  take  upon  himself  to  say 
he  had  so  settled  it. 

The  learned  Sir  jniliam  Jones,  m 
his  Essay  on  the  Law  of  Bailments, 
(p.  55)  difl'ers  in  some  degree  from 
the  doctrine  of  Lord  Holt,  for  he  says 
that  Lord  Holfs  division  of  bail- 
ments into  six  sorts  is  inaccurate,  o 
in  truth  his  fifth  is  only  a  branch  o 
his  third  ;  and  he  might  with  equa^ 
reason  have  added  a  seventh,  sin 
the  fifth  is  capable  of  a  5«^^'^***^^"; 
Sir  JVilliam  Jones  acknowledge  om 


Chap.  VI*]        misbehavioii  i^  office,  5:c» 

If  the  goods  of  a  guest  be  stolen  out  of  an  inn,  the  innkeeper  is  an- 
swerable; but  the  plaintiff  roust  prove  that  the  defendant  kept  a  common 
inn^  and  that  he,  his  son^  or  servant^  was  a  guest  at  tlie  time,  and  Aat 
the  goods  were  brought  within  the  inn,  and  remained  under  the  care 
of  the  defendant.— lkecf&  v.  Morris,  T.  I6IO.  Cro.  Jac«  22].   Mo. 

If  a  man  come  to  the  inn  with  an  horse,  and  leave  the  horse  there  for 
leferat  dajs,  and  in  his  absence  his  horse  be  stolen,  the  owner  is  a  suffi- 
cleat  guest  to  mainlain  an  action ;  but  it  would  be  otherwise  if  he  had 
kft  a  trunk  or  other  dead  diing,  by  which  the  innkeeper  would  have  no 
gain.  (Gelley  v.  Clerk,  M.  I6O8.  Cro.  Jac.  188.)  if  he  desire  the 
host  to  put  his  horse  to  grass,  and  the  horse  be  stolen,  the  innkeeper  is 
not  liable ;  for  by  law  he  is  only  bound  to  answer  for  those  things  that 
are  infra  hospiiium.  (Co/ye's  Ca.  £.  £6  Eliz.  8  Co.  32.)  So  if  the 
innkeeper  refuse  to  receive  him  because  his  house  is  full,  whereupon 
he  says  he  will  shift,  and  then  is  robbed,  the  host  shall  not  be  charged ; 
but  without  such  cause  he  cannot  discharge  himself  by  words  only. —  Bird 
v.  Bird,  1  Anders.  29.  ^  JlnoHi  M.  7  Eliz*  Mo.  78« 
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.five  sorts,  which  he  thns  enume^ 
rates : 

1.  Deposilum,  which  is  a  naked 
bailment  (wilbout  reward)  of  goods 
to  be  kept  for  the  bailor ;  and  on  this 
doctrine  Benton's  Ca,  Mayn.  Kd.  II. 
275.  Fitzh.  (Detinue)  59,  is  the 
earliest  decision;  but  Sir  JF.Jcncs 
says  that  case  is  wholly  incompre- 
hensible :  and  then  he  proceeds  to 
condemn  the  doctrine  of  Lord  Ci^e^ 
in  Soutkcote's  Ca,  4  Rep.  83,  and  af- 
terwards introduced  into  llnst,  89, 
that  there  is  no  difference  between  a 
tpfcial  acceptance  to  kcq}  safeltfy  and 
a  general  one  to  Jceep^  which  Lord 
HoU  equally  reprobates  in  Coggs  v. 
Barnard,  after  having  examined  all 
the  antecedent  authorities. 

2.  Mandatum,  or  commuHoii,  which 
is  where  the  mandatory  undertakes, 
without  recompence,  to  do  some  act 
about  the  things  bailed,  or  simply 
to  carry  them ;  and  heuce  Sir  H, 
Finch  divides  bailment  into  two 
sorts,  to  keep  and  to  employ. 

0.  CommodaCUtny  or  loan  for  use, 
is  where  goods  are  bailed  without 
pay,  to  be  used  for  a  certain  time 
ior  the  bailee;  and  this  is  one  of  the 


most  useful  and  convenient  species 
of  bailment  in  society. 

4.  Pignori  accfptuntj  which  is 
where  a  thing  is  bailed  by  a  debtor 
to  his  creditor  in  pledge  to  secure  the 
debt. 

5.  Locatum,  or  hiring ,  which  is 
always  for  a  reward;  and  this  is 
cither  locatio  rei^  by  which  the 
hirer  gains  the  temporary  use  of  the 
ihiog;  or  locatio  operis  faciendi^w^^cn 
work  and  labour,  or  care  ai^  pains, 
are  to  be  done  or  bestowed  on  the 
thing  delivered ;  or  locatio  operis 
mercium  vchendarum,  when  goods  arc 
bailed  for  the  purpose  of  being  car"* 
ried  from  place  to  place,  either  to  a 
public  carrier  or  to  a  private  per- 
son. 

(a)  If  a  servant  come  into  an  inn, 
and  ask  to  leave  his  master's  goods  till 
the  next  market-day,  and  the  inn- 
keeper refuses  because  his  house  is 
full  of  parcels,  and  the  servant  then 
sit  down,  and  drink  as  a  guest,  and 
put  the  goods  behind  him,  and  they 
are  lost,  the  innkeeper  is  liable  to 
tlie  master.  Bennit  v.  Molleti,  6  T.  £• 
273. 


la 
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In  Yielding  v.  Fay,  T.  1587.  Cro.  Eliz.  069,  it  was  holden,  tliat 
nvhere  by  custom  the  parson  ought  to  keep  a  bull  and  a  boar,  every  in- 
habitant who  bath  prejudice  by  liis  not  keeping  them  may  have  an  action, 
and  that  Not  Guilty  is  no  good  plea  to  such  an  action,  upon  this  dis- 
tinction that  it  is  a  good  plea  to  an  action  for  a  misfeasancei  aliter  Co  an 
action  for  non-feasance ;  for  they  are  two  negatives,  which  canuot  make 
an  issue  any  more  than  two  affirmatives. 

And  note.  That  in  all  cases  where  a  damage  accrues  to  another  by  the 
negligence,  ^orance,  or  misbehavior  of  a  person  in  the  duty  of  his  trade 
or  calling,  an  action  on  die  case  will  lie ;  as  if  a  farrier  kill  my  horse  by 
bad  medicines,  or  refuse  to  shoe  him,  or  prick  him  in  the  shoeing,  S^c. 
Sfc.  (Mttlgrave  v.  Ogden,  T.  1591.  Cro.  Eliz.  219.)  («)  But  it  is 
otherwise  where  the  law  lays  no  duty  upon  him ;  as  if  a  man  find  gar* 
ments,  and  by  negligent  keeping  they  be  spoiled,  (b) 


fa  J  So  if  a  surgeon  injure  his  pa- 
tient by  his  want  of  professional  skill, 
this  action  lies.  Scare  v.  Prentice^ 
8  Easty  348.  £t  vide  Slater  v.  Baker^ 
2  Wils.  359.  S.  P. 

If  one  who  has  hired  a  horse,  in- 
stead of  calling  in  a  farrier  to  the 
horse  when  ill,  undertakes  to  pre- 
scribe himself,  and  prescribes  so  im- 
properly that  the  horse  dies*  he  is 
guilty  of  a  breach  of  the  implied  un- 
dertaking to  exercise  that  degree  of 
care  which  might  be  expected  from 
a  prudent  man   towards  his    own 


horse.       Deane    v.    KeatCj  Esq*    S 
Camp.  4. 

(hj  In  assumpsh  againAt  a  ware- 
houseman for  negligently  keeping  a 
quantity  of  gentian,  whereby  it  was 
spoiled.  Defendant  proved  that  he 
had  taken  all  possible  care  of  it ;  and 
Lord  Ken^fon  held  that  he  was  not, 
like  a  common  carrier,  answerable 
to  all  losses,  and  l^at  having  exerted 
due  and  common  diligence,  he  should 
not  be  liable  to  a  damage  he  could 
not  prevent.  Cailiffy. Danvcrs^  Peak^ 
N.  P.C.  114. 
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OF   CASE   FOR   CONSEQUENTIAL   DAMAGES. 

AN  action  upon  the  case  will  likewise  lie  for  consequential  damages 
where  the  act  itself  is  not  an  injury. 

As  if  a  man  who  ought  to  inclose  against  my  land,  do  not  inclose, 
by  which  the  cattle  of  his  tenants  enter  into  my  land  and  do  damage  to 
me.  (1  Rol.  Ahr.  105.  c.  \\^(a)  So,  till  ^Ann.  c.  31,  (which  enacts 
that  no  action  shall  be  had  against  any  person  in  whose  house  or 
chamber  any  fire  shall  accidentally  begin,  for  any  damage  occasioned 

t^a^  In  which  case  the  action  must  but  the  terre-tenant.  Cheeiham  v. 
be  brought,  not  against  the  landlord,     Jlampson,  4  T.  R.  318. 

thercbr. 
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thereby,  with  a  proviso  that  it  shall  not  extend  to  defeat  or  mate  Vbid 
any  contract  or  agreement  between  landlord  and  tenant)  if  afire  broke 
out  in  the  house  of  B.  which  burnt  the  house  of  J.  A.  might  bring  an 
action; — Pantamv.  Isham,  £•  1701.  Salk.  19* 

It  has  been  holden  that  if  a  lessee  for  years  under  a  contract  to  be 
answerable  for  fire^  lease  to  D.  at  will  widiout  such  covenant,  yet  he 
may  have  an  action  against  his  under-lessee^  because  he  is  answerable  over : 
and  this  is  not  within  the  act:  tamen  qu^tre,  for  he  had  it  in  his  own 
power  to  make  him  covenant  to  be  careful. — S»  C. 

Right  of  Way  and  Watet'course. — 'A  right  of  way  may  be  extinguished 
by  unity  of  possession,  unless  it  be  a  necessary  one,  and  then  it  shall 
not.  (a)  But  A  right  of  water-course  does  not  seem  to  be  extinguislied 
by  unity  of  possession  in  any  case.— Surry  v.  Pigo^,  H.lG^a.  Latch. 
153.  Poph.  166.  3  BulBt.  3S9.  Noy.  84.  W.  Jones,  145.  Palm.  444. 
S.  C. (b) 
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(fl)  A  right  of  way  arises  from  a 
i;rant  by  the  owner  of  the  soil,  or 
trohi  a  ]5rescription  which  supposes 
a  grant,  or  from  the  operation  of 
law.     Finches  Lav:,  6'3.  Co,  Lit,  56, 

(6)  Because  it  is  a  thing  of  rieces- 
ftity  ;  but  a  right  of  way  may  be  ex- 
tinguished b^  unity  of  possession. 
Vide  2i  Ed.  IJI.  5.  11  Hen.  IV.  12. 
S  Hen.  VI.  21.  Bro.  Cheikin,  pi.  13  ; 
.but  Doddridge,  J.  in  Surri/  v.  Pigot^ 
poph.  lG6.  took  a  distinction  between 
mere  pfirdfc  ways  and  ways  of  ne- 
cessity, as  to  church  or  market,  and 
held  that  the  latter  were  not  extinct 
by  unity  of  possession.  See  also 
Clarke  v.  Cogg,  Cro.  Jac.  170.  Bcaud^ 
ley  V.  Brook,  iind,  1.89'  Bvnf  v.  Pope^ 
Cro.  Eliz.  1 18.  Bowrjf  v.  Pope,  1 
Leon.  16'8.  R.  v.  Rosewell,  Salk.  459. 

If  a  man  has  a  right  to  a  private 
■way  ovdr  the  land  of  auother,  and 
that  way  is  obstructed,  an  action 
lies  for  the  obstruction.  Cautrtl  v. 
Church,  Gro.  Eliz.  845.  AUston  v. 
PampHn,Cro.  FJiz.  466.  In  an  indict- 
rocnt  for  obstructing  an  highway, 
Elknhorough,  C.  J.  said,  if  t hi*  owner 
of  a  soil  thcows  open  a. passage,  and 
neither  marks  by  any  visiblt;  distinc- 
*tion  that  he  means  to  preserve  all  his 
rights  over  it,  nor  excludes  persons 
by  positive  prohibition,  he  shall  be 
presumed  to  have  dedicated  it  to  the 
public.    Rsx  V.  Lloi/d^  1  Camp.  20*0. 


And  in  Roberts  v.  Karr,  ib.  in  notis, 
where  a  bar  had  been  put  up  across 
a  street,  and  been  afterwards  knock- 
cd  down,  i(  was  held  that  the  putting 
up  of  the  bar  rebutted  the  presump- 
tion t)f  a  dedication  to  the  public. 
And  that  there  could  not  be  a  par* 
tial  dedication  to  the  public,  though 
there  might  be  a  grant  of  a  footway. 
Also  in  Let hb ridge  v.  Jointer,  ib.  in 
notis  twelve  years  elapsing  between 
the  absence  of  one  gate  and  the  put- 
ting up  of  another,  was  held  no  de- 
dication to  the  public. 

Where  the  thing  hath  its  being  by 
prescription,  unity  will  extinguish 
it,  but  where  the  thing  hath  its  be- 
ing ex  jure  naturce,  it  shall  not  be 
extinguished.  Per  Whitlock,  C.J,  in 
Surry  v.Pigot,  Poph.  170.  And  a 
watt  r-course  is  ex  jure  nattira.  and 
therefore  shall  not  be  extinguished 
by  unity;  but  away  or  common  shall, 
because  thry  are  part  of  the  profits 
of  land.  J6.  For  the  case  of  a  way 
distinguendum  est.  for  if  it  should 
be  a  way  which  is  only  for  easement, 
it  is  extinguished  by  unity  of  pus* 
session  ;  but  if  it  be  a  way  of  neces- 
sity, as  a  way  to  market  or  chun  h, 
there  it  is  not  extinguished  by  unity 
of  possession,  because  it  is  matter  of 
necessity.  Per  Doderidge,  J.  Ibid. 
172. 
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If  A.  Iravc  Black  Acre  tthd  C.  have  White  Acre>  and  A.  bai  a  way  over 
White  Acre  to  Black  Acre,  and  then  purchases  White  Acre,  the  way 
will  be  extinct;  and  if  A.  afterwards  enfeoff  C.  of  White  Acre  withoat 
excepting  the  road,  it  is  gone. — 1 1  Hen.  IV.  5.  21  Ed.  III.  2.  2  Shepb. 
Abr.  156. 

•7.  had  four  closes  of  land  together,  and  sold  three  of  them,  resendng 
the  middle  close,  to  which  he  had  no  way  but  through  that  which  he 
sold  ;  and  it  was  holdcn  that  though  he'  did  not  reserve  the  way,  yet  it 
should  be  reserved  for  him. — Clarke  v.  Cogg,  T.  1607.  Cro.  Jac.  17CX 
Beaudl^  v.  Brook,  M.  1607.  ib.  189, 190.  Co.  Lit.  155. 

If  a  man  has  a  way  by  prescription  over  AS  ground  to  Black  Acre, 
he  can't  by  virtue  of  this  drive  his  cattle  over  ^.'s  ground  into  Black  Acre, 
and  so  into  other  places  beyond  Black  Acre.— -floa^c//  v.  King^  M.  26 
Car.  II.  I  Mod.  190.  Saunders  v.  Mose,  1  Rol.  Abr.  391,  pi*  3. 

In  an  action  for  obstructing  a  way,  the  plaintiff  proved  that  Forcler 
was  seised  of  the  plaintiff's  tenement,  and  llie  defendant's  close,  and  in 
1753  conveyed  the  tenement  to  the  plaintiff  with  all  ways '  therewith 
used,  and  tliat  this  way  had  been  used  with  the  tenement  as  far  back  as 
memory  could  go.  The  defendant  produced  a  subsisting  lease  from 
[  *75  3  Fowler  for  three  lives,  made  in  •  1723,  by  which  Fowler  demised  the  field 
in  question  in  as  ample  a  manner  as  one  Rock  a  former  tenant  held  it ;  and 
in  thi^  lease  there  was  no  exception  of  a  way  over  the  close.  Yates,  J. 
held,  that  by  the  lease  without  any  reservation  the  way  was  gone,  and 
therefore  could  not  pass  under  the  words  all  ways,  &c.  But  as  there 
were  thirty  years  intervening  between  the  defendant's  lease,  and  the 
plaintiff's  conveyance,  and  the  way  had  been  used  ail  the  time,  that  was 
auflScient  to  afford  a  presumption  of  a  grant  or  licence  from  the  defend- 
ant so  as  to  make  it  a  way  lawfully  used  at  the  time  of  the  plaintiff's 
conveyance,  and  then  the  words  of  reference  would  operate  upon  it^ 
and  the  way  would  pass.— K^^^r  v.  Sumniets,  Heref.  Sum.  Assi^es^ 
1769.  (Xuare  tamen,  and  vide  FinclCs  Law,  63.  (a) 

In  an  action  for  diverting  a  water-course,  the  defendant  pleaded  thi(t 
he  was  seized  of  two  closes  through  which,  ^c.  and  that  he  and  all  those, 
4rc.  had  used  to  water  their  cattle  in  the  said  water ;  and  for  the  con- 
veniency  of  watering,  to  dig  a  ditch  Hear  the  said  water-course,  Ifc.  and 
the  court  held  that  one  prescription  cannot  be  pleaded  against  another 
without  a  traverse,  (Mi/rga^of  (/v.  Law,  £.  2  &  3  W.  &  M.  Carth.  117.'> 
but  if  upon  the  general  issue  it  bad  been  proved,  that  the  water  was 

(a)  But  where  a  way  is  claimed      us<igc  after  gives  ho  right.     RtzXm 
by  prescription^  if  a  grant  appear     Hudson,  2  Stra,  009. 
iheprescriptioji  is  at  end,  and  mere 

usually 
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usually  drunk  up  by  the  cattle  of  the  defendant^  the  plaintiff  would  baT« 
£uled  in  his  prescription. — BroKn  t.  Best,  £0  Geo.  II.  1  Wils.  124.  (a) 
Andeni  lights. — If  a  man  have  an  ancient  house^  and  another  build  so 
oe^r  as  to  darken  his  windows,  he  may  have  an  action  upou  the  ca^e, 
{Aldred^i  Ca.  M.  1610.  9  Co.  58.)  So  if  a  man  build  a  new  house  on 
part  of  bis  land,  and  afterwards  sell  the  house  to  another,  neither  the 
vendor,  nor  any  other  claiming  under  him,  may  stop  the  lights.  (Palmer 
V.  Fletcher,  M.  15  Car.  II.  1  Lev.  22.)  But  if  he  sell  the  vacant  ground 
to  another,  and  keep  the  house  without  reserving  ttie  benefit  of  the 
lights,  the  vendee  m^y  build. — Fide  S.  C.  Raym.  392.  Salk.  459'  Carth. 
454.  (6) 

If 
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(a)  The  owner  of  land  through 
vbich  a  river  runs  cannot,  by  en- 
larging a  channel  through  which 
the  water  had  before  run,  divert 
more  of  it  to  the  prejudice  of  an- 
other land  owner  down  the  river, 
who  had,  previous  to  such  enlarge- 
ment, appropriated  to  himself  the 
surplus  water  which  did  no^  escape 
the  former  channel.  Bealj/  v.  Shaw, 
6  East,  208. 

Twenty  years  exclusive  enjoyment 
of  water  in  any  particular  manner 
affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it. 
Bahton  v.  Bcnsted^  I  Camp.  46'3.  Et 
vide  Bral^  v.  Shaw^  sup. 

(6)  Case  lies  for  stopping  lights  on 
the  presumption  that  they  arc  an*- 
tieot  lights  ;  if  it  be  shewn  that  they 
have  continued  thirty  years  without 
interruption,  it  may  be  left  to  the 
jury  as  conclusive  evidence  that  they 
are  antient  lights.  Vide  Daruin  v. 
UptoM^  M.26  Geo.  3.  post,  where  the 
court  said  twenty  years  possession 
was  such  a  decisive  presumption 
of  a  right  by  grant  or  otherwise, 
thst  the  jury  ought  to  believe  it* 
Aide  etiam  Lewis  v.  Price,  £sp. 
K.  P.  Dig.  636.  S.  P.  But  it  is  said 
to  have  been  formerly  held,  that 
plainliOf  must  aver  the  house  to  be 
of  immemorial  standing,  for  if  two 
men  have  land  adjoining,  and  one 
building  on  his  own  land,  makes 
windows  to  overlook  that  of  the 
•ther,  though  his  house  may  have 


stood  forty  years,  yet  may  the  other 
build  on  bis  own  land  i^nd  obstruct 
his  neighbour's  new-made  windows. 
Bury  or  Bovry  v.  fope,  Cro.  Eliz* 
118.  1  Leon.  l66,  and  against  this 
prescription  a  contrary  prescription 
cannot  be  alledged,  for  each  is  sup* 
posed  to  be  coevally  immemorial. 
Aldrcd*^  Ca,  sup. 

But  if  the  period  of  ci^oyment 
fall  short  of  twenty  years,  other  cir« 
cumstances  must  be  brought  in  aid 
of  the  plaintiff's  right.  DoumI  ya 
tFiUoHy  C.  B.  and  Darwin  v.  upton^ 
B.  R.  2  Wms.  Saund.  175(a),  n.  2. 
Et  vide  Hubert  v.  Graves,  1  Esp. 
N.  P.  C.  148.  And  the  same  rule 
holds  as  to  other  easements.  Vide 
Campt>eU  v.  IViliim,  3  East,  294. 

This  action  may  be  maintained  by 
a  lessee  for  years,  for  the  prescription 
goes  with  the  house.  Symond$  v« 
Seatioumey  Cro.  Car.  325.  And  so 
for  the  reversioner.  Jessary.Giffard^ 
4  Burr.  2 141 .  Bidingfield  v.  Onsiov^^ 
3  Lev.  209.  Leader  v.  AIoxos,  3 Wils* 
461.  2  Bla.  92^. 

If  a  house  has  for  twenty  years  en« 
joyed  light  enough  for  a  malt  house* 
the  owner  may  up  to  that  extent  re- 
quire light  to  Readmitted  into  it,  and 
no  further.  Therefore  he  can  only 
maintain  an  action  for  a  n usance  in 
darkening  his  windows  so  much. 
Martin  v.  Go6/e,  1  Camp.  ^20. 

A  landlord  cannot  be  concluded 
by  his  tenant's  non- opposition  to  the 
enjoyment  of  certain  windows  by  the 

tenant 
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If  A.  recover  damage  against  U.  for  stopping  his  lights,  and  afterward 
Ji,  assign  the  lands  in  vvhicli  the  nusance  was  erected,  A.  may  bring  an- 
other action  against  B.  for  the  continuance  of  the  nusance,  for  before  the 
assignment  B,  w  as  answerable  for  all  the  consequential  damages,  and  it 
shall  not  be  in  his  power  to  discbarge  himself  by  granting  it  over : 
Yet  A,  may  bring  the  action  against  the  assignee.  (Roswell  v.  Prior,  M. 
12  VV.3.  12  Mod.  635.  2  Salk.  459.)  («)  Tliough  formerly  a  distincr 
tion  was  taken,  viz.  where  the  continuance  occasions  a  new  nusance^ 
and  where  the  first  erection  has  done  all  the  mischief:  that  in  the  first  case 
the  assignee  is  liable  to  an  action^  but  not  in  the  second. — Rippon  v. 
:pozcles,  T.  1616.  Cro.  Jac.  373.  (i) 

All  these  cases  go  upon  this  principle,  that  every  man  should  so  use 
his  own  as  not  to  damnify  another.  But  if  a  new  school  be  set  up  in  ^ 
town,  where  an  ancient  school  haa  been. time  out  of  mind,  by  which  the 
old  school  receives  damage,  yet  ho  action  lies,  and  this  is  founded  upoa 
public  convenience,  and  comes  within  the  description  of  damnum  sine 
injuria. — 1  Rol,  Abr.  107.  (c) 
(  76  )  Right  of  Ferry. -^ A  man  possessed  of  an  ancient  ferry,  may  bring 
.an  action  against  one  who  sets  up  a  new  ferry  near  to  it :  for  if  it  be  ap 
ancient  ferry,  he  is  compellable  to  keep  boats,  S^x.^^Blisset  v.  Hart, 
HfL  18  Geo.  2.  C.  B.  Willes,  508.  (</) 

Patent  Rights, — If  the  king  grant  a  patent  for  the  sole  use  of  a  new 
invention,  and  the  patent  is  good  in  law,  an  action  lies  against  any  per- 
son who  inff iqge9  ^ppn  it ;  biff  tl^e  invention  myst  be  new,  aqd  must  be 

fully  and  fairly  discovered,  (e) 

———————————  ^               — ■ — - —  > 

tenant  of  the  adjoining  premises  un-  (c)  Vox  it  roust  not  be  understood 

less  there  be  evidence  of  the  know-  that    an    action  will    lie    for  any 

ledge  of  the  landlord  sufficient  to  thing  that  may  merely  inconvenience 

found  a  presumption   of  a  grant,  another. 

Daniel  w  North,  11  East, 372.  (</)  And  if  he  docs  not,  he  shall 

It  seems  that  an  action  for  open-  be  amerced,  1  Rol.  Abr,  140.     The 

in^  a  window  to  disturb  the  privacy  owner  of  a  ferry  by  prescriptive  right 

of  the  plaintiff  cannot  be  maintain*  however  shall  only  have  his  action  for 

ed  ;  and  that  the  only  remedy  is  to  direct  injuries,  therefore  where  a  man 

build  on    the   adjoining    land  op-  claimed  a  right  to  ferry  persons  over 

-posite  to  the  offensive  window.    Per  from  Hull  to  Barton,  that  right  shaU 

Lr  B/anc,  J.  Shrewsbury  Ass.  CAand^  not  extend  to  carrying  persons  to  a 

ler  V.  Thompson,  3  Camp.  80.  different  place,  unlevs  it  was  colour- 

(a)  After  a  request  made  to  re-  ably  done  to  prevent  the  use  of  the 

move  the  nusance.    Fenruddock's  Ca.  regular  ferry,  as  by  landing  passengers 

5  Co.  101.  within  a  short  distance  of  the  regular 

(p)  In  the  first  action  for  a  nusance  ferry.  Ttipp  v.  Frank,  4  T.  H.  666. 

it  is  usual  to  give  nominal  damages  (e)  By  the   specification,  as  that 

only,   but  with  costs^   if  it  be  con-  when  the  patent  has  .expired,  tlie 

tinui'd,  however,  (even  by  an  alienee)  public  itiay  have  the  benefit  of  the  io- 

attf  r  notice,  exemplary  damages  wi41  vcntipn  without  further  instructions, 

be  given.     Fenruddock's  Ca,  sup.  Liardet  v.  Johnson,  post,  p.  76,  b. 

By 
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By  21  Jac.  I.  c.  3.  wbich  declares  all  monopolies  illegal,  it  is  enacted 
in  1.  6.  that  that  act  shall  not  extend  to  any  letters  patent  and  grants  of 
privilege  for  14  years  or  under,  thereafter  to  be  made  of  the  sole  working 
or  niddng  of  any  manner  of  new  manufactures  within  tliis  realm  to  the 
true  und  first  ifiventor  of  such  manufactures,  which  others  at  the  time  of 
making  such  letters  patent  shall  not  use,  so  as  also  they  be  not  contrary 
to  law,  nor  qiischievous  to  the  state  by  raising  the  prices  of  commodities 
at  hoaae,  or  hurt  of  trade,  or  generally  inconvenient. 

A  manufacture  newly  brought  into  the  kingdom  from  beyond  sea, 
though  not  new  there,  is  within  this  exception :  and  whether  learned  by 
travel  or  by  study  itts  the  same  thing. — E^ebury  v.  Stephens,  Salk.  447* 
1  Hawk.  ^33. 

No  new  invention  concerning  die  working  of  any  manufacture  is  with* 
in  this  exception,  unless  it  be  substantiallj;  new,  and  not  barely  an  ad* 
ditional  improvement  of  an  old  one. — 3  /luf.  184.  I  Hawk.  233. 

No  old  manufacture  in  use  before  can  be  prohibited  by  the  grants  of 
the  sole  use  of  a  new  invenfion.*-S.  C. 

Respecting  patents  the  following  general  rules  were  laid  down  by  Lee, 
C.  J.  1st  Every  false  recital  -  in  a  thing  not  material  will  not  vitiate  the 
grant,  if  the  king's  intention  is  manifest  and  apparent. — Rex  v.  Mussary^ 
M.  1£  Geo.  a. 

2d.  If  the  king  is  not  deceived  in  his  grant  by  the  false  suggestion  of 
the  party,  but  from  his  own  mistake  upon  the  surmise  and  information  of 
the  party,  it  shall  not  vitiate  or  avoid  the  grant. 

3d.  Although  the  kiog  is  mistaken  in  point  of  law  or  matter  ot  fact,  if 
that  is  not  part  of  the  consideration  of  the  grant,  it  will  not  avoid  it. 

4th.  Where  the  kmg  grants  ex  certa  sdentia  et  mere  matt$,  those 
words  occasion  the  grant  to  be  taken  in  the  most  liberal  and  b^^ 
ficial  sense  according  to  the  king's  intept  and  meaning  expressed  in  hie 
grant. 

5th.  Although  in  some  cases  the  general  words  of  a  grant  may  be 
qualified  by  the  recital,  yet  if  the  king's  intent  is  plainly  expressed  in 
the  body  of  the  grant,  the  intent  shall  prevail  and  take  place. 

A  wnt  of  scire  facias  to  repeal  letters  patent  lies  in  three  cases^ 
]  St,  When  ^he  king  doth  grant  by  several  letters  patent  one  and  the 
eelf  same  thing  to  several  persons,  the  first  patentee  shall  have  a  sci.fa. 
to  repeal  the  second.  9dly,  when  the  king  doth  grant  a  thing  upon  a  false 
suggestion,  he  prarogativa  regis,  may  by  sci.  fa,  repeal  his  own  grant. 
3dly,  when  the  king  doth  grant  any  thing  which  by  law  he  cannot  grant. 
4  Inst.  88. 

Where  a  patent  is  granted  to  the  prejudice  of  a  subject,  the  king  of 

right 
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riglit  is  to  permit  him  upon  his  petitioa  to  use  his  name  ibr  tiie  repeal  of 
it.— Butlej^s  Ca.  H.  3 1  &  32  Car.  11.  9.  Vent.  344. 

A  grant  of  the  sole  making  of  playing  cards  is  void,  because  it  is  to 
restrain  trade  and  trafiick. — Case  of  Mo»apolies,  T.  44  Eli;.  1 1  Co. 
84, 

When  upon  false  insinuations  or  pretences,  the  king  makes  any  grant, 
as  of  a  monopoly,  ^y.  which  in  truth  is  to  the  prejudice  of  tlie  king  and 
the  commonwealth,  the  king  jure  regis  shall  lavoid  sudi  grant,  aad  suck 
letters  patent  by  judgment  of  law  shall  be  cancelled.  And  ii  may  be 
said  that  perpetuities,  monopolies,  and  patents  of  conceal  meat,  were 
born  under  an  unfortunate  constellation,  for  as  soon  as  they  bare  been 
brought  in  question,  judgment  has  always  been  given  againat  then,  and 
none  at  any  time  giren  for  them;  and  all  of  them  have  two  inse-« 
parable  qualities,  viz.  to  be  troublesome  and  fruitlesa.*-«X.i^a^e'ii  Ca. 
M.  lOJac-I.  10  Co.  113. 

There  are  three  inseparable  incidents  to  every  monopoly  against  the 
commonwealth.  1st,  the  price  of  the  commodity  wiH  be  raised,  for  he 
who  has  the  sole  selling  of  any  commodity  may  and  will  make  tbe  price  as 
be  pleases.  £dly,  the  commodity  is  not  so  good.  Sdly,  it  tends  to  the 
impoverishment  of  artificer8.«*«»Case  of  Monapolies,  11  Co,  80. 

The  general  questions  on  patents  are,  Ist,  whether  the  invention  were 
known  and  in  use  before  the  patent.  £d,  whether  the  specification  is 
sufficient  to  enable  others  to  make  it  up.  Hie  meaning  of  tlie  specifics-* 
tion  is,  that  others  may  be  taught  to  do  the  thing  for  which  tlie  patent  is 
granted;  and  if  the  specification  is  false,  the  patent  is  void;  for  the 
meaning  of  the  specification  is,  that  after  tke  term  the  paUic  shall  have 
the  benefit  of  the  discovery.—- Ltarcie^  v.  Johnson,  sittings  SLlWestmimter 
after  Hil.  1778.  cor.  Lord  Mansfield,  (a) 

**  In  a  patent  for  trusses  for  ruptures,  the  patentee  omitted  what  was 
very  material  for  tempering  steel,  which  was  rubbing  it  with  tallow,  and 
for  want  of  that,  Lord  Mansfield  held  it  void.-rS.  C. 

^'  Inventions  are  of  various  kinds,  some  depend  on  the  result  of  figur- 
ing, others  on  mechanism,  jrc.  others  depend  on  no  reason,  no  theory,  but 
a  lucky  discovery :  water  tabbies  were  discovered  by  a  man's  spitting  on 
the  floor.  This  must  in  the  nature  of  the  thing  depend  on  experiments , 
tnd  those  must  depend  on  the  proportions  of  the  things  used  in  the  com- 
position.*'— S.Cf 


(fl)  This  case,  as  also  R.  v.  Jrk-     Law  of  Patents^  cb.  i^.  sec.  5.  and 
urighif  sup.  arc  reported  in  Collier's     ch.  x.  sec.  I. 

♦  In 
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In  Morris  v.  Branmiy  sittings  »t  Weitminster  after  Easier ^  1776.  Tluj 
question  was^  uhether  au  addition  to  an  old  stocking  frame  was  the  sub- 
ject of  a  patent  i  I^ord  Man^ie/d  said,  if  the  general  question  of  law, 
viz.  that  there  can  be  no  patent  for  an  addition,  be  with  defendant,  di;»t 
is,  opefi  upon  the  record,  he  may  move  in  arrest  of  judgment^  but  that 
objection  vrould  go  to  repeal  almost  every  patent  that  was  ever  granted.  ^ 
Tbere  was  a  verdict  for  plaintiif  and  £500  damages,  which  was  ac« 
qutesced  in. 

On  a  scire  facias  to  repeal  a  pateut,  four  issues  were  joined  on  the  re- 
cord. Isty  that  the  patent  was  inconvenient  to  his  majesty's  subjects  in 
general.  2d]y,  that  the  invention  at  the  time  of  gratttii)g  the  patent  was 
not  8  aew  ioTention  as  to  the  public  use  and  exercise  of  it  in  En^httd. 
Sdly,  that  it  was  not  invented  and  found  out  by  defendant*  4thly,  that 
the  defendant  had  not  by  bis  specification  particularly  described  and  as- 
certained the  nature  of  the  invention,  and  in  what  manner  it  was  to  be 
performed. — The  King  v.  Jrkwrigkt,  sittings  at  WestminsUr  after 
T.  1785.    Collier^s  Law  of  Patents^  ch.  x.  sec.  1, 

£ti//er,  J.  held,  ttiat  the  1st  issue  was  metely  a  consequential  one,  it 
stated  no  fact  which  could  be  tried  by  a  jury,  or  which  the  defenda^it 
could  come  prepared  to  answer,  and  tbtfefore  refused  to  boar  any  evi- 
dence but  what  applied  to  the  three  last  issues ;  and  he  laid  down  the  fol- 
lowing rules. 

)st,  A  man  to  intitle  himself  to  the  benefit  of  a  patent  of  motiopoly 
must  disclose  his  secret  and  specify  bis  invention  in  sucdb  a  way  that  others 
of  the  same  trade  who  are  artuts  may  be  tau(^  to  do  the  thing  for  whidi 
the  patent  is  granted  by  following  the  directions  of  the  specification  with- 
out any  new  invention  or  addition  of  their  own. 

£dly.  He  must  so  describe  it  that  the  public  may,  after  the  expiration 
of  the  term,  have  the  use  of  the  invention  in  as  cheap  and  beneficial  a 
way  as  the  patentee  himself  uses  it :  and  therefore  if  the  specification  de- 
scribes many  parts  of  an  instrument  or  macliine,  and  the  patentee  him* 
self  uses  only  a  few  of  Uiem ;  or  does  not  state  how  they  are  to  be  pnt 
together  or  used,  the  patent  is  void. 

Sdly,  If  the  specification  be  in  any  part  of  it  materisdly  false  or  de- 
fective, the  patent  is  against  law  and  cannot  be  supported. 

4th,  That  as  to  the  invention,  the  rule  of  law  was  very  different  from 
what  it  was  on  the  specification :  for  as  on  the  specification  if  any  one 
part  of  the  invention  we^e  npt  sufficiently  described,  tiie  puteut  is  void ; 
so  on  the  invention,  if  any  one  part  of  it  be  new  and  useful,  that  is  suf- 
ficient to  sustain  a  patent  for  tlie  particular  object  of  the  invention  :  but 
if  the  invention  consists  of  an  addition  or  improvement  only,  and  tl^e 

patent 
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patent  goes  to  the  whole  machine^  it  would  be  a  very  different  question^ 
whether  such  a  patent  could  be  supported.  But  it  was  not  necessary  to 
give  a  precise  opinion  on  that  point,  because  no  material  part  of  the  in- 
vention was  newy  or  made  by  the  defendant.  The  jury  found  for  the 
crown  on  all  the  issues. 

The  patent  must  not  be  more  extensive  than  the  invention ;  therefore 
if  the  invention  consist  in  an  addition  or  improvement  only,  and  the 
patent  is  for  the  whole  machine  or  manufacture,  it  is  void. — Per  Ld. 
Mansfield  in  different  cases,  and  by  Buller,  J.  in  The  King  v.  Else,  sittings 
at  Westminster,  after  M.  1785. 

Right  of  Common. — In  an  action  on  the  case  by  a  commoner  for  dia* 
turbing  him  in  bis  common,  he  must  prove  his  right  to  the  common,  and 
yet  in  such  case  it  is  not  necessaiy  to  set  it  forth  in  the  declaration,  for 
possession  is  sufficient  against  a  wrong-doer,  (^Strode  v.  Byrt,  4  Mod. 
424.)  (a)  But  if  he  were  to  set  up  a  title  to  a  different  kind  of  common 
from  that  to  which  he  had  a  right,  he  would  not  be  intitled  to  recover ;  for 
be  must  prove  himself  possessed  of  the  common,  for  the  being  disturbed 
in  which  he  brings  his  action,  though  he  need  not  prove  the  same  title  as 
be  has  set  out  in  his  ckclaration  ;  for  the  disturbance  is  the  gist  of  the 
action,  and  the  title  is  only  inducement,  and  cannot  be  traversed,  {Mat^ 
vin  V.  Maynard,  M.  1595.  Cro.  Eliz.  419«  Ferrer  v.  Johnson,  Cro. 
£liz.  335,  and  post,)  It  is  true  if  the  defendant  set  Jip  a  title,  and  justify, 
die  plaintiff  in  his  replication  must  shew  a  Utle.^^Sirode  v.  Byrt,  sup. 

For  every  feeding  by  the  cattle  of  a  stranger,  the  commoner  shall  not 

have  an  action ;  but  the  feeding  ought  to  be  such  per  quod  the  commoner, 

'  tfc.  common  of  pasture,  Sfc.  for  bis  cattle,  ^c.  in  tarn  amplo  modo  habere 
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(a)  If  to  this  action  by  a  com-  If  the  right  of  common  be  par- 
moner,  defendant  plead  that  he  dug  ticularly  injured,  the  comraoner 
turf  under  licence  from  the  lord,  he  ought  not  to  abate  the  cause  of  in- 
should  add  that  sufficient  common  jury,  if  in  so  doing  he  must  inter- 
was  left  for  the  commoners,  or  if  be  fere  with  the  fight  of  soil ;  therefore 
do  not  plaintiff  is  not  obliged  to  re-  in  Cooper  v.  MarshatI,  1  Burr.  259, 
ply  that  there  is  not  sufficient  com-  it  was  held,  that  a  comraoner  could 
jnon  left,  which  is  the  gist  of  the  ac-  not  justify  digging  up  the  soil,  and 
tion.  Grctnhows.IUleyy  Willes,  619.  destroying  the  coney  burrows  made 

In  this  action  plaintiff  must  state  by  the  lord  who  had  a  free  warren 

an  injury  sustained,  though  ever  so  there.     So  where  the  lord  planted 

small,  as  taking  away  the  manure  trees,   and   a  commoner  cut   them 

dropped    by  the   cattle.    Pinder  v.  down,   the  lord  may  maintain  trca- 

IVadswarthy  2  Kast,  154,  otherwise  a  pass,  and  the  commoner  cannot  jus- 

wroiig-doer  might,  by  repeated  torts,  tify   the  abatement    of    the    trees, 

establisharight  of  common.  Patrick  Sadgroxe  wKirby^  6  T.  Rep.  483. ; 

v.  GrrrffOTcay,  1  Saund.  346,  (b).  n.  2,  affirmed   in  Cam.  Scacc.   1  Bos.  & 

in  WilUams  notes  to  Mtllor  v.  SSpatc-  Pull.  13. 


man. 
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non  potuii,  sed  prqficuum  suum  inde  per  totum  tern-pus  amisit,  ^r.  So  that 
if  the  trespass  be  so  small  that  he  has  not  an^^loss,  but  suflicient  in  ample 
manner  remain  for  hiui,  the  commoner  shall  not  have  any  action  for  it; 
but  the  tenant  of  the  land  may  in  such  case  have  an  action. — Mart/s 
CW,  T.  1612.  9  Co.  MS.  (a) 

Right  of  Pew. — It  has  been  said  that  in  case  for  disturbing  the  plain- 
tiff in  the  scat  of  a  church,  the  plaintiff  ought  to  prove  usage  to  repair, 
though  it  be  not  alledged  in  the  declaration.  (Sleven^s  Ca.  26  Car.  IL 
1  Sid.  203.)  But  the  true  distinction  seems  to  be  between  prohibi- 
tions or  actions  against  the  ordinary,  and  actions  ogainst  a  wrong-doer. 
Where  it  is  to  oust  the  ordinary  of  his  jurisdiction  you  must  prove  rc* 
pairs ;  but  it  is  not  necessary  to  prove  them  in  an  action  against  a 
wrong-doer,  which  is  founded  upon  possession. — Kendrick  v.  Taylor, 
T  26  Geo.  2.  K.  B.  1  Wils.  32G.  (b) 

Right  of  Office. — If  case  be  brought  for  disturbing  the  plaintiff  in 
taking  the  profits  of  an  office,  it  is  sufficient  to  prove  the  value  com-' 
munibus  annis^  without  proving  every  particular  sum  received  by  the 
defendant. — Montague  v.  Preston,  E.  2  W.  8c  M.  2  Vent.  171.  fc; 

In  case  for  disturbing  him  in  an  office,  the  plaintiff  made  a  special 
title  to  it ;  a  special  verdict  found  a  title  variant  in  part  from  that  whicli 
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(a)  Formerly,  where  ope  com- 
Tnoner  had  surcharged  the  common 
with  his  cattle,  the  party  aggrieved 
might  have  a  writ  of  admeasurement 
of  pasture.  But  now  the  pode  is 
for  the  complaining  commoner  to 
hiing  bis  action  on  the  case  against 
the  surcharging  commoner,  even 
though  the  former  has  been  guilty 
of  the  same  offence.  Hohson  v.  Todd^ 
4  T.  Rep.  71.  And  plaintiff  need 
not  set  forth  the  defendant's  right 
of  common,  aud  shew  how  he  ex- 
ceeded that  right,  by  putting  too 
many  or  improper  cattle,  for  the 
disturbance  may  be  alledged  gene- 
rally. Atkinson  v.  Teasdalc^  3  VVils. 
278.  2  Bla.  817-  Neither  is  it  ne- 
cessary the  plaintiff  should  state  that 
he  was  exercising  his  right  at  the 
time  of.  the  surcharge.  Wells  v. 
Watting,  2  Bla.  1233.  But  from 
^mith  V.  Fetcrelll  2  Mod.  6 ;  and 
from  a  dictum  in  Hassard  v.  Can* 
trcl,  Lutw.  107,  it  hhoulil  seem  that 
in  an  action  against  the  lord  a  pur« 
(iciilar  surcharge  must  be  shewn. 


fb)  As  this  right  is  prima  facie 
in  the  ordinary,  the  plaintiff,  in  case 
of  disturbance,  must  shew  his  title 
either  against  the  ordinary  or  tho 
wronj-doer,  either  by  prescription, 
as  appurtenant  to  a  messuage,  or 
under  a  faculty  from  the  ordinary. 
Stocks  V.  Booths  I  T.  Rep.  428- 
Vldo  Gibs.  Cod., 22\. 

The  presumption  of  a  right  bjr 
prescription  to  a  pew,  founded  on 
long  enjoyment,  may  be  rebutted, 
by  shewing  when  the  pew  was  built* 
And  perBulier,3.  a  seat  in  a  churc|^ 
may  be  annexed  to  a  messuage 
either  by  a  faculty  or  prescription, 
or  by  long  usage  a  faculty  may  be 
presumed.  Griffith  v.  Matthews^  S 
T.  Rep.  296. 

(cj  But  the  plaintiff  in  such  ac- 
tion must  shew  it  was  an  office  in 
fee,  and  had  fees  annexed  to  it, 
otherwise  they  can  be  no  injury  to 
sustain  the  action.  Harvey  v.  Niw* 
li//ty  Cro.  Eliz.  8459. 
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was  alledged ;  and  after  divers  arguments  the  plaintiff  had  judgment,  for 
setting  out  a  title  in  this  action  was  superfluous. — Ferrer  v,  Johnson, 
Ml.  35  Eliz.  Cro.  Eli;?.  S35.  (a) 
[  77  ]  Dogs  mischievous, — An  action  upon  the  case  will  lie  for  keeping  a 
dog  used  to  bite  sheep,  and  which  has  killed  sheep  beloiiging  to  th^ 
fhmuff'j(b)  but  in  such  case  it  must  be  proved  that  the  defendant 
knew  that  he  would  bite  sheep ;  and  killing  sheep  twice  before  is  suffir 
cient  proof  of  usage,  (c) 

In  Smiih  v.  Pelah,  (H.  20  Geo.  2.  Stra.  1264.)  Lee,  C.  J.  ruled. 
That  if  a  dog  have  once  bit  a  mau,  and  the  owner  having  notice  thereof 
keep  the  dog  and  let  him  go  about,  and  he  bite  another  person,  ^^  wiU 
lie  against  him  at  the  suit  of  the  person  bit  (though  it  happened  by  his 
treading  on  the  dog's  toes ;)  for  the  owner  ought  to  have  hanged  him  od 

« 

die  first  notice. 

|f  one  knowingly  keep  a  dog  accustomed  to  bite  sheep,  wd  the  dog 
bite  an  horse,  it  is  ^tionable ;  because  the  owner  after  notice  of  the 
first  mischief  ought  to  have  destroyed  pr  hindered  him  from  doing  any 
more. — Jenkins  v.  Turner,  M.  1696.  1  Rayip.  11 0.  Mason  T.  Kee- 
Ung,  M.  1 1 W.  III.  12  Mod.  335.  (d) 

.  Note ;  There  is  a  difference  between  things  fera  natura,  as  \\ow, 
bears,  S^c.  which  a  man  roust  keep  up  at  his  peril,  and  beasts  that  are 
mamueta  natura,  and  break  through  the  tameness  of  their  nature ;  in 
the  latter  case  the  owner  must  have  notice ;  in  the  former  an  action  lies 
•gainst  the  owner  without  notice.^-liejr  y,HugginSf  M.  1730.  2  Rayoy. 
1583.  (e) 

Carelessness  culpable. — ^The  serraut  of  J,  with  bis  cart  mn  against 
the  cart  of  B.  in  which  was  a  pipe  of  sack,  and  overturned  it,  and  the 
wine  was  spilt,  an  action  was  brought  against  the  master,  and  it  was 
holden  good.  (Anon,  1  Raym.  739.  int.  Holf%  Points.)  (f)    And  not^y 


(a)  The  principal  officers  of  the 
court  have  no  power  to  remove 
their  clerks,  unless  for  misconduct, 
therefore  this  action  lies  against  a 
eustos  breoium^  at  the  suit  of  his 
iinder«clerk,  who  was  turned  away 
without  cause.  IVhitcchurch  s. Paget, 
1  Sid.  74. 

(b)  Vide  Bolton  v.  BankSf  Cro. 
Car.  254.. 

CcJ  Kinnion  v.  Davis,  Cro.  Car. 

487. 

Cd)  Et  vide  Buxentin  v.  Sharpe, 
S  Salk.  662.  3  Salk.  12. 


(e)  Et  vide  Mason  v.  Keeling, 
1  Ld.  Raym.  6o6. 

(f)  Alleging  that  the  plaiuttlT 
negligently  did  such  an  act  may  be 
followed  up  by  proof,  that  it  was 
done  by  his  servant  in  his  employ 
in  the  absence  of  the  master,  ac- 
cording to  Michael  v.  Alestree^  2 
Raym.  1402,  and  Brucker  v.  Fro* 
mont,  6  T.  Rep.  659.  l^^  Law^ 
rence,  J.  in  Leatne  y*  Bray,  3  East, 
601. 
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nvliere  such  an  action  is  Wonght  against  the  master  for  consequential 
dliniages  occasioned  by  the  neglect  of  his  servant,  the  servant  charged 
with  the  neglect  canhot  be  a  witness  to  prove  it  no  neglect.  (H.  10  Ann.  * 
per  HoH.  Salk.  MSS.)  But  in  an  action  for  so  negligently  managing 
his  barge  that  be  run  down  the  plaintiff's,  Lee/  C.  J.  (at  Guildkallf 
1744,)  permitted  the  defendant  to  produce  every  one  of  the  men  oa 
board  his  vessel  to  prove  there  was  no  neglect,  he  being  himself  at  that 
time  ^leep  on  board.  And  in  case  against  the  mkster,  for  his  carman's 
negligently  driving  his  cart,  per  quod  the  plaintiff  was  flung  off  a  ladder 
and  bruised ;  on  shewing  a  release  from  the  master,  the  servant  was 
allowed  to  be  examided. — Jarvis  v.  Hayes,  M.  1 1  Geo.  II.  2  Stra* 
1083. 

In  case  for  digging  a  pit  in  a  conunon,  per  quod. his  mare  being  . 
atraying  there  fell  into  it  and  perished :  After  verdict  for  the  defendant 
on  Not  Guilty,  the  plaintiff,  to  save  costs,  moved  in  aitest  of  judgment 
diat  the  declaration  was  not  good,  he  not  shewing  any  tight  why  his 
tnare  shoald  be  in  the  common,  and  therefore  it  is  damnum  absque  in* 
Juria,  and  of  *  that  opinion  was  the  whole  court :  Wherefore  it  was  [  *"  78  ] 
adjudged  that  the  bill  should  abate.  {Blythe  v.  Topham^  £.  160S.  Cro. 
Jac.  158.)  Yet  it  seems  unjust  in  such  case  to  deprive  the  defendant  of 
bis  costs^  merely  because  the  action  brought  against  him  vi*as  erroneous 
as  well  as  wrongful :  Though  doubtless  the  objection  to  the  declaration 
Tras  good,  and  ought  to  have  availed  in  case  the  verdict  had  been  for 
the  plaintiff.  It  is  a  good  reason  why  the  plaintiff  should  not  have 
judgment;  but  it  seems  to  be  no  reason  ^hy  the  defendant  should 
not.  (a) 

If  a  man  dig  a  ditch  in  the  highway,  into  which  my  servant  fells  and 
bneaks  his  thigh,  by  which  I  lose  his  service,  I  may  bave  an  action  on 
the  case  for  this  loss  of  service.  (jEverard  v.  Hopkins,  H.  12  Jac.  I. 
1  Rol.  Abr.  88.)  So  for  beating  him  by  which  I  lose  his  service  j  and  iti 
auch  case  the  servant  may  be  a  \ntne9S.  And  the  defendant  may  give  in 
evidence  upon  the  jgeneral  issue,  that  the  plaintiff  did  not  lose  his  service, 
for  that  is  tlje  gist  of  the  action.  {Per  Raym,  C.  J.  in  Duel  v.  Harding^ 
^  Geo.  I.    1  Sfra.  595-)  (b)    But  if  the  servant  die  of  tlie  battery,  the 

master 


Ca)'\i  a  man  set  dangerous  traps,  injured,  this  action  will  lie.    Towns^ 

baited  with  flesh,  in  his  own  ground,  end  v.  fVathrn,  9  East,  277* 
so  near  to  a  highway,  or  to  the  pre-         fbj  If  a  lad  (under  age)  be  living 

tnises  of  another,    that  passing  or  with  his  father  in  bis  family,  and 

^igbbouring  dogs  may  be  attracted  under  his  protection,  it  is  not  nrces- 

by  their  instinct  into  the  tmps,  and  sary  in  an  action  for  an  assault,  per 
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master  cannot  have  an  action  for  the  loss  of  his  service,  for  the  private 
offence  is  drowned  in  the  felony ;  and  the  defendant  might  give  this  in 
evidence  on  the  general  issue;  for  as  this  action  arises  from  the  special 
damages,  any  thing  may  be  given  in  evidence  on  the  general  issue  that 
destroys  the  right  of  action;  {Osborne*s  Ca*  M.  11  Jac.  It  10  Co.  13S. 
Higgins  V.  Butcher,  M.  4  Jac.  1.  Yelv.  890  ^^  ^^  <^^se  for  beating  his 
horse,  per  quod  he  totally  lost  the  use  of  him|  the  defendant  may  prove 
the  beating  lawful.— iS/ofer  v.  Swan,  T.  4  Geo.  2.  Stra.  872.  (a) 

Miscellanea.*— The  plaintiff  declared  that  he  exercised  the  trade  of 
«  wheeler,  and  was  possessed  of  several  tools  that  related  to  the  trade, 
viz.  an  axe,  S^c,  and  being  so  possessed  gained  a  livelihood,  S^c>  and  by 
the  licence  of  the  defendant  deposited  them  in  his  house,  and  that  he 
had  detained  them  two  months  after  request,  by  which  the  plaintiff  had 
lost  the  benefit  of  his  trade;  after  verdict  it  was  moved  in  arrest  of  judg- 
ment,  because  the  plaintiff  ought  to  have  brought  deiinue  or  trover. 
But  the  court  held  the  action  well  brought,  for  if  he  have  had  the  goods 
again,  detinue  is  not  proper;  and  though  a  detainer  upon  request  is 
evidence  of  a  conversion,  yet  it  is  not  a  conversion,  and  the  damages 
he  demands  in  this  case  being  special,  tlie  action  ought  to  be  spcciaL — 
Kettle  v.  Hunt,  M.  27  Car.  2.  C.  B. 


,quod  scrvitium  amisit  to  prove  he 
was  employed  about  his  father's  bu- 
siness. Per  Kftiyon,  C.J.  in  Jon** 
V.  Brown,  cited  in  5  East,  49,  (n.) 
Peake's  Ca.  233. 

So  in  case  of  seduction;  if  a 
daughter  be  a  minor,  the  action  is 
maintainable,  though  she  be  uQt 
resident  at  the  time  in  her  father's 
house;  but  if  she  be  Of  age  and 
jion*residcDt,  then  it  is  not  main^ 
tainablc.  Ptr  JFiUon,  J.  in  Booth  v. 
Charlton^  and  Johnson  v.  Macleddir, 
<:ited  arguendo  in  Dean  v.  Peel,  5 
East,  47- 

Where  a  daughter,  under  age, 
lives  with  a  brother*in-laW;  and  acts 
in  bis  service,  though  not  under 
any  contract,  and  is,  seduced  whilst 
there,*  but  previous  to  such  seduc-. 
tion  intends  not  to  return  to  her 
father's  house,  the  father  can  main- 
tain no  action,  there  being  no  ani- 
mu$  revertendu  Dean  v.  Peel,  & 
East,  45. 

So  an  action  on  the  case,  for  se- 
ducing, and  getting  with  child,  the 
adopted  daughter  and  servant  of  the 


plaintiff,  per  quod  he  lost  her  ser- 
vice, is  maintainable,  for  the  plain- 
tiff stands  w  loco  parentis.  So  also 
an  aunt,  for  the  seduction  of  her 
niece,  living  with  her,  may  maintain 
this  action.  Edmonson  v.  Machell, 
2  '1'.  Rep.  4. 

The  plaintiff  cannot  give  evidence 
of  the  chastity  of  his  daughter,  ex- 
cept in  answer  to  evidence  on-  the 
other  side.  Bamjield  v.  Massri/,  1 
Camp.  460. 

If  the  plaintiff  has  been  guilty  of 
gross  misconduct,  he  cannot  main- 
tain his  action  for  the  seduction  of 
his  daughter.  Rtddie  y.Scoolt,  Pea. 
Ca.  240. 

f^aj  Declaration  against  defendant 
for  driving  his  cart  against  plaintiff's 
horse  with  force  and  violence,  alleg- 
ing it  to  have  been  done  through 
mere  negligence,  and  want  of  pro- 
per care  in  the  defendant.  Defend- 
ant demurred ;  for  that  trespatt 
should  have  been  brought,  but  the 
court  held  the  declaration  .good. 
Rogers  v.  Imbleton^  2  Bo4.  &  Pul. 

'    The 
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The  plaintilF  declared  that  his  wife  unlawfully  and  without  his  con<* 
sent  departed  and  contmued  absent,  and  during  that  time  a  large  estate 
real  and  personal  was  devised  for  her  separate  use,  and  thereupon  she 
was  desirous  of  being  reconciled  and  cohabiting  with  him,  but  the 
defendant  "*  persuaded  and  inticed  her  to  continue  absent,  by  means  of  [ 
which  she  continued  absent  till  her  death,  whereby  he  lent  the  comfort 
and  society  of  his  wife,  and  the  advantage  which  he  ought  to  have  had 
from  such  real  and  personal  estate.  After  verdict  for  the  plaintiff  for 
£30(X>  damages,  it  was  moved  in  arrest  of  judgment,  that  this  was  an 
action  prima  impressionism  But  the  court  said  that  every  special  action 
on  the  case  was  in  itself  a  novelty;  {Winsmore  v.  Greenbank,  M.  19 
Geo.  2.  C.  B.  Willes,  577.)  (a)  no  action  lies  without  damages,  and 
the  per  quod  will  not  alone  be  sufficient,  unless  the  act  done  be  illicit; 
but  though  a  bare  inticement  to  depart  may  not  be  actionable,  yet  the 
jury,  under  the  direction  of  the  judge,  are  judges  of  the  legality :  And  as 
receiving  a  servant  scienter  is  a  ground  for  an  action  for  the  master, 
a  fortiori  for  the  husband ;  and  injuries,  that  are  in  their  nature  of 
spiritual  conusance,  if  attended  with  a  temporal  damage,  are  a  ground 
of  action. — Fawcet  v.  Beawes^  T.  24  Car.  II.  2  Lev.  63.  Skinner  v. 
Andreus,  M.  20  Car.  11.  2  Saund.  169.  2  Sid.  370.  Vide  Vidian*$ 
Entr.  85. 

So  shooting  off  a  gun,  per  quod  the  plaintiff's  decoy  was  damagec^ 
was  holden  to  be  actionable  in  Hickeringars  Ca.  H.  5  Ann. 

General  Rules. — It  is  impossible  to  set  down  all  the  cases  in  which 
an  action  upon  the  case  will  lie  for  consequential  damages :  1  shall 
therefore  conclude  this  head  with  referring  to  the  fifth  chapter  of  the 
first  book,  and  repeating  the  rule  already  taken  notice  of  in  that  chapter, 
viz.  Where  the  immediate  act  itself  occasions  a  prejudice,  or  is  an  in- 
jury to  the  plaintiff's  person,  house,  land,  S(c.  trespass  vi  et  armis  will 
lie ;  but  where  tlie  act  itself  is  not  an  injury,  but  a  consequence  of  that 
act  is  prejudicial  to  the  plaintiff^s  person,  (b)  house,  lands,  8^c,  trespass 
vi  et  armis  will  not  lie :  but  the  proper  remedy  is  an  action  upon  the 
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Ca)  Vide  ctiam  Chapman  v.  Pick* 
ersgill,  2  Wils.  146,  which  was  an 
action  for  maliciously  suing  out  a 
commission  of  bankrupt  against  the 
plaintiff,  and  in  which  an  objec* 
tioa  was  also  made  to  the  nov^flty 
of  the  action  ;  but  Pratt,  C.  J.  said, 
that  though  the  same  had  been 
urged  in  Mhby  v.  White^  Ld.  Raym. 
9^7,  be  did  not  wish  ever  to  hear  at 


again,  for  that  torts  were  so  infinite 
and  various,  that  there  was  scarce 
any  thing  in  nature  which  could  not 
be  converted  into  an  instrument  of 
mischief. 

(b)  If  a  man  sustain  any  damage 
in  his  vigour  or  constitution,  from 
having  bad  provisions  or  wine  sold 
Lim,  assumpsit  lies,  1  RoL  Abr,  95- 

case. 
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case*  {Reynolds  v.ClarhCy  T.  1734.  Raym.  1399.  1  Stra,  ^35.  S.  P.) 
The  case  of  Pitts  v.  Gahice  and  Foresight^  (fi.  1700.  Salk.  10.)  may 
serve  to  illustrate  this  rule.  There  the  plaintiff  declared  in  an  actioa 
upon  the  case,  for  that  he  was  master  of  a  ship,  and  that  it  was  laden 
with  corn  rcadj  to  sail,  and  that  the  defendant  seized  tlie  ship  and  de- 
tained her,  per  quod  inipeditus  fuit  in  viagio.  It  was  objected  tliat  it 
should  have  been  trej^ass,  and  some  cases  cited ;  but  Holt,  C.J,  said, 
that  in  the  cases  cited  the  plaintiff  had  a  property  in  the  thii^  taken^ 
bttt  here  the  ship  was  not  the  master's  but  the  owner's ;  the  master  only 
declares  as  a  particular  officer,  and  can  only  recover  for  his  particular 
loss ;  though  he  said  he  might  have  brought  trespass,  declaring  upon  .hia 
possession,  which  in  trespass  is  sufficient*  (a) 


fa)  Trespass  for  running  defend- 
ants ship  against  plaintiff's   in  the 
river    Thames:     plea,    Not  Guilty. 
When   the  accident  happened,    the 
defendant  himself  was  on  board  his 
ship,  and  stood  at  the  helm,   bnt  he 
wished  Co  steer  clear  of  the  plaintiff, 
and    the    mischief    only   happened 
through   his   ignorance  and   unskil- 
fulness.     Lord   Ellenborough    (after 
adverting   to   the  doubts  expressed 
by  others  on  the  subject)  said,  his 
own  opinion  had  always  been  uni« 
form,   '*  whether   the    injury   com* 
plained  of  arises  directly,  or  follows 
consequentrully  from  the  act  of  the 
defendant,*'  he  had  always  thought, 
the  only  just  criterion  between  tres- 
pass and  case.    If  in  the  dark  I  ride 
against  another  man  on  horseback, 
this    is    undoubtedly    tres-^iass,    al- 
though I  was  not  aware  of  his  pre- 
sence till  wc  came  into  contact ;  it 
makes  no  difference,  that  the  parties 
were  on  ship-board ;  the  defendaiit 
wa$  at  the   helm,  and  guided  the 
motion  of  his  vessel :  the  winds  and 
waves   were    only   instrumental    in 
carrying  her  along  in  the  direction 
which  he  communicated  :  that  force 
therefore  proceeded  from  him,  and 
the  injury  which  the  plaintiff  sus- 
taitied  was  the  immediate  effect  of 
that  force.  Ctroell  v.Lamiftg,  1  Camp. 
^97 y  and  the  cases  cited  in  p.499.(n.) 
Trespass  for  driving  defendant's^ 
ship  ovst  plaiotlir>  boat;   the  de- 


fendant was  on  board  at  the  time, 
b'lt  the  order  was  given '  by  the 
plaintiff,  the  vessel,  however,  would 
not  obey  her  rudder ;  the  accident 
was  not  owing  to  any  design  or  wil- 
ful act  of  any  person  on  board  ;  the 
jury  thought  the  accklent  was  occa* 
sioncd  by  negligence,  aiui  found  for 
the  plaintilT.  But  the  court  of  C.  P. 
decided,  that  the  action  should. havo 
been  case,  and  granted  a  new  trial. 
Huggcil  V.  Montgomery^  2  Bos.  He 
I'ul.  N.  II.  446\  Et  vide  5r/w.  N.  I\ 
j4br.  tit.  (Consrq.  Dam.)  355. 

But  where  the  defendant  drove 
against  the  plaintifi's  chaise  by  acr 
ciilent,  and  not  wilfully,  it  Was  held, 
that  trespass  was  not  the  profier  ac* 
tion  ;  that  wilfulness  is  not  necessary 
for  maintaining  trespass :  that  if  one 
put  in  motion  a  dangerous  things 
and  Iea\'e  it  to  the  hazard  of  what 
may  happen,  and  mischief  ensue  to 
any  person,  such  "person  ir  answer- 
nble  in  trespass.  The  only  rule  is 
where  the  injury  arises  from  an  im- 
mediate act  of  torce  i5f  the  defend- 
ant, there  it  is  trespass.  And  if 
one  put  an  animal  or  carriage  in 
motion,  which  causes  an  immediate 
injury  to  another,  he  is  the  actor, 
the  causa  causans.  The  true  cri- 
terion, therefore,  is,  whether  the 
plaintiff  received  on  injury  by  forc^ 
from  the  defendant,  ijeame  v.  Br{^ 
5  East,  559, 

Trespass  will  not  lie  against  % 

master 
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mai^^r  ^or  the  wilful  act  of  his  ser- 
vgnty  in  driving  his  master's  car- 
riage against  another's  carriage, 
against  the  will  of  his  master.  Mac- 
mqnus  v.  Cricket t,   1  East,  IO6. 

*io  an  action  for  running  a  cart 
against  the  plaintifTs  chaise,  (in 
which  he  was  travelling  along  the 
highway),  and  killing  one  of  his 
horses  with  the  shafts  of  the  cart, 
not  guilty  was  pleaded.  Defend- 
ant's case  was,  that  the  accident 
happened  through  plaintiff's  negli- 
gence, or  by  mere  accident,  without 
default  on  the  part  of  defendant. 
But,  per  EUenborovghy  C.  J.  these 
facts  ought  to  have  been  pleaded 
specially.  The  only  thing  to  be 
tried  on  not  guilty »  is,  whether 
defendant's  cart  struck  plaintiff's 
chaise,  and  killed  his  horse,  that  Is 
now  admitted,  and.  the  intention  of 
defendant  is  immaterial.  This  is 
an  action  of  trespass,  if  what  hap- 
pened arose  from  inevitable  acci- 
dent, or  from  the  negligence  of  the 
plaintifT,  defendant  is  not  liable; 
but  a.s  he  did  run  against  the  chaise, 
and  kill  the  horse,  he  committed 
the  acts  stated  in  the  declaration, 
and  he  ought  to  put  upon  the  re- 
cord, any  justification  he  may  have 
for  doing  so.  llie  plea  denying 
these  acts  must  clearly  be  found 
against  him.  Knapp  v.  Salisbury^ 
2  Camp.  500. 

So  if  the  defendant  has  a  general 
authority  from  the  plaintiff,  and  the 
act  complained  of  was  done  in  pur- 
suance of  that  authority,  or  if  the 
act  done  be  really  for  the  plaintiff's 
benefit,  or  there  had  been  an  inevit- 
able necessity  to  do  it,  in  conse- 
quence of  doing  a  rightful  act  for  a 
third  party,  still  it  is  matter  to  be 
pleaded,  and  is  not  evidence  of  not 
guilty  in  discharge  of  the  action. 
Millman  v.  DolwtUy  2  Cfipop.  $JB, 


Although  there  does  not  seem  at 
any  time  to  \^9i\e  been  a  doubt,  as 
to  what  degree  of  improvident  con- 
duct, or  culpable  carelessness,  will 
render  a  man  liable  to  be  sued  for 
consequential  damages,  yet  a  ques- 
tion has  frequently  arisen  respect- 
ing the  form  of  action,  which  should 
be  adopted  by  the  person  who  has 
sustained  an  injury,  t.  e,  whether 
the  proper  remedy  is  by  action  of 
trespass  xi  et  armis^  or,  trespass  on 
the  case;  and,  as  in  order  to  avoid 
confusion,  the  judges  have  been  ever 
anxious,  that  the  boundaries  of  ac- 
tions should  be  preserved,  it  may  be 
proper  to  notice,  that  the  true  and 
settled  distinction  now  is,  that  if  the 
injury  be  occasioned  by  the  act  of 
the  defendant  at  the  time,  or  the  de- 
fendant be  the  immediate  cause  of 
the  injury,  trespass  vi  et  amis  is  the 
proper  remedy;  but  where  the  in- 
jury is  not  direct  or  immediate  on 
the  act  done,  bat  consequential 
only,  there  the  remedy  is  by  action 
on  the  case  J  or  as  it  is,  term  on  the 
case  for  consequential  damages. 
Vide  Leame  y.  Bray,  sup.  in  which 
case,  Grose,  J.  said,  that  such  was 
the  only  rule  and  principle  that 
could  be  drawn  from  an  examina- 
tion of  the  authorities  from  the  year 
book,  21  if.  VII.  c.  28,  to  the  latest 
decision  on  the  subject;  but  in  no 
case  is  this  doctrine  so  fully  dis- 
cussed and  laid  down  as  in  the  im- 
portant case  of  Scott  v.  Shepherd^ 
2  Bla.  892.  3  Wils.  403  ;  which  de- 
cision Lord  Ellenborough  said,  in 
Leame  v.  Bray,  sup*  had  gone  to 
the  limit  of  the  law.  See  further 
on  this  point,  Turner  v.  Hawkins^ 
1  Bos.  &  Pul.  472;  Reynolds  v. 
Clarke,  Raym.  1399 ;  Stra.  6*34 ;  and 
the  several  cases  before  referred  to 
in  this  chapter. 
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fon  WKAT   INJUBIES   AFFECTING   A   MAN's   BEAL   PEOPEBTT 

AH    ACTION   MAT   Bt   MAINTAINED^ 


INTRODUCTION. 

X  HE  actioQi,  which  may  be  brooght  for  iiifuries  affecting  a  nianV 
real  property  are  of  diree  sortsi 

First.  Such  in  which  damages  Alone  are  to  be  recovered. 
Second*  Such  by  which  a  term  for  years  may  be  recovered. 
Third.  Such  by  which  a  freehold  tnay  be  recovered. 

The  actions  in  which  damages  alone  are  to  be  recovered  ktt  two, 

I.  Trespass. 
H.  Caise ;  of  which  enough  has  been  alrisady  said  id  the  last 
chapter  of  the  lAst  book. 

The  only  action  by  which  a  term  for  years  may  be  recovered  is 

Ejectment. 

Tlie  actions  by  which  a  Freehold  may  be  recovered  are, 

J.  Writ  of  Right. 
£.  Formedon. 
5.  Dbwer. 

4.  Waste. 

5.  Assize. 

6.  Quare  Impedit. 

[81  J  CHAPTER  L 

OF  TRESPASS. 

i  HE  action  of  Trespass  lies  for  an  injury  done  by  one  private  man  to 
another,  where  the  immediate  act  itself  occasions  the  injury  either  to 
his  person,  goods,  or  lands ;  and  though  in  this  place  I  ought  regularly 
to  treat  only  of  die  last,  yet  (as  i  before  promised)  I  shaU  likewise  take 

into 


Chap.  I.}  trespass* 

into  my  coQ0ideratHiii  the  secoodi  having  alrmd;  spoken  of  thie  6mA  u 
fiir  as  is  necessaiy.  (a) 

Where  entry^  audiority^  or  liocuca  is  giveM  to  any  on^  bj  the  l^Wy  an^ 
be  4oes  abuse  it^  he  will  be  a  trespasasr  ab  inilto;  but  where  it  is  gtvea 
by  the  party,  he  may  be  pttnished  for  the  abMse,  but  he  will  not  be  a 
trespasser  ab  wiiio.  But  dM  not  doing  cannot  make  the  party,  who 
has  authority  or  licence  by  the  law;  a  trespasser  ab  imkio,  because  not 
doing  is  jio  trespass.^-^TAe  Six  Carpentei^^Ca.  8  Jac.  L  9  Co.  146.  fi^ 

E^ray. 


au 


(a)  I.  To  entitle  a  man  to  bring 
trover,  the  plaintiff  must,  at  the 
timt  when  the  act^  which  constitutes 
tbp  tr^spjiss,  WA9  iloi)€,  mU^x  h^vp 
the  actual  possessioq  in  him  of  the 
thing  vrbich  is  the  object  of  the 
trespass^  or  else  be  must  have  a 
constructive  possession,  in  respect 
of  the  right  being  actually  vested 
in  him.  Per  Ashhuirstj  J.  in  Smith  v. 
Milks,  I  T.  Hep.  480, 

1i,  But  he  in  whom  the  general  pro- 
perty of  a  personal  chattel  is,  itxay, 
although  he  has  never  been  in  the 
actual  possession  of  it,  maintain 
trespass  for  the  taking  or  injuring 
thereof  by  a  stranger ;  for  a  ^ner^l 
property  ahvay3  draws  tp  it  a  pos- 
session in  law,  which  possession,  in 
the  case  of  a  persona)  chattc-l,  is,  by 
reason  of  the  transitoripess  of  its 
nature,  suflicient  whereon  to  fpund 
an  action  for  tlie  trespass.  Bro,  TreS' 

?assj  303.  pi.  346.  Hudson  v.  Hudson^ 
Atch.  214.  Fisher  v.  Young,  2  Bulst. 
26^.  S.  P. 

3.  In  real  property,  the  person  only 
who  has  possession  in  fact,  can  main- 
tain trespass  for  an  injury  done  to 
it;  for  the  having  a  general  property 
in  r^Ity,  does  not,  as  in  personalty, 
di^w  to  it  a  possession  in  law.,  Bro, 
Trespass,  pi.  36.  303.  346.  Biding'^ 
Jield  V.  Ofuhno,  3  Lev.  SOp.  Horf- 
soa  V.  Hodsoa,  Latch.  263.  Fisher 
V.  Young,  sup. 

if  a  tenant  at  will  commit  volun« 
tarv  wfrste,  as  in  puHing  down 
houses,'  or  felling  of  trees,  ft  is  said, 
the  lessor  stiali  .have  an  action  of 
trespass  against  him;  Lh,  i.  71 : 
and  J^rd  Coke  adds,  true  it  is  that 


trespass  vi  et  armis  lies,  for  the  tak- 
ing upon  him  power  to  cut  timber, 
or  prostmte  houses,  cpncernetli  so 
R)UcU  tbp  freehold  ^ipd  inheritance, 
as  it  doth  amount  in  law  to  a  de- 
termination of  his  will.     Co,  Littm 

4.  In  actions  which  arc  in  their 
nature  transitory,  though  arising 
out  of  a  transaction  abroad,  trespass 
will  lie  in  this  country,  but  not 
such  as  are  in  their  nature  local,  as 
for  entering  a  house  in  Canada,  and 
expelling  the  plaintiff.  Doukan  v. 
Mathews,  4  T.  R.  503. 

(h)  And  the  reason  pf  this  dil^ 
ference  is,  that,  in  the  case  of  a 
general  authority  or  licence  of  law, 
ihe  law  adjudges  by  the  subsequent 
act  quo  animo,  or  to  what  intent  he 
entered,  for  acta  exteriora  indicant 
ititeriora  secreta.  But  when  the 
party  himself  gives  a  licence  or 
authority  to  do^  any  thing,  he  can- 
not, for  any  subsequent  cause,  pu- 
nish that  which  is  done  by  his  own 
authority  or  licence. 

Not  doing  cannot  make  the  party, 
who  has  authority  and  licence  by 
law,  a  trespasser  ab  initio,  because 
not  doing  is  no  trespass;  and  if 
lessor  distrain  for  his  rent,  and 
thereupon  the  lessee  tender  him  his 
rent  and  arrears,  and  requires  the 
beasts  again,  and  he  will  not  deliver 
them,  this  will  not  make  him  a 
trespasser  ab  initio.  So  in  replevin 
after  tender,  he  shall  recover  da- 
mages only  for  the  detaining. 
'  Tender  upon  the  land,  before  the 
distress,  makes  'the  distress  tortious, 
so  tender  af>er  distress,  and  before 
2  impounding. 
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Estray. — In  trespass  for  taking  a  gelding,  tbe  defendant  justified  the 
taking  of  him  a3  an  estrayi  the  plaintiff  replied  that  he  laboured  the  said 
gelding,  riding  upon  him  and  drawing  with  him,  whereby  he  was  much 
damnified ;  tbe  defendant  demurred,  and  it  was  objected  that  the  first 
seizure  was  lawful  by  the  plaintiff 's  own  shewing,  and  therefore  the  action 
should  not  have  been  brought  for  the  taking,  but  for  the  subsequent 
tort :  but  the  court  held  that  he  was  punishable  for  the  abuse  in  an 
action  of  trespass,  as  a  trespasser  ab  initio^  and  that  the  using  of  the 
estray  was  an  abuser;  for  it  is  not  lawful,  except  in  case  of  necessity, 
'  and  for  the  benefit  of  the  owner ;  as  to  milk  milch  kine,  ^fc. — BagskaU' 
V.  Goward,  H.  1607.  Cro.  Jac.  147.  Oxleyy.  tVaUs,  M.  26  Geo.  III. 
S.  P.  (a) 

Damage-foasantj^^hi  trespass  for  taking  away  his  goods,  the  defend- 
ant justified  the  taking  nomine  districtionis  damage-feasant ;  the  plaintiff 
replied  quod  post  districtionem,  viz.  eodem  die,  i^c.  he  converted  them  to 


impounding,  makes  the  detaining, 
and  not  the  taking,  wrongful ;  but 
tender  after  impounding  makes 
neither  wrongful. 

A  merely  accidental  involuntary 
trespass  may  be  justified,  but  a  vo- 
luntary trespass  cannot.  Defendant 
and  other  persons  came  into  one  of 
plaintiflf's  closes,  and  one  of  de- 
fendant's dogs  killed  a  deer  of  plain- 
tiff's in  an  adjoining  close,  defend- 
ant calling  him  off;  held  that  tres- 
pass will  lie.  Rex  v.  Shordike,  4 
Burr.  2090.  But  where  plaintiff's 
sheep  were  originally  on  defendant's 
ground,  and  defendant  chased  them 
off  with  his  dog,  and  the  dog  pur- 
sued them  (though  called  off  by  de- 
fendant) after  they  got  on  plain tifi*'s 
grounds,  trespass  will  not  lie.  Mitten 
V.  Faudr^e^  Poph.  161.  cited  in  Rex 
y.Shordike,  sup. 

Plaintifl'  was  landlord  of  a  house, 
which  he  let  to  M.  ready-turni&hed, 
and  the  lea^e  contained  a  schedule 
of  the  furniture.  An  execution  was 
issued  against  M,  and  the  bhcriff 
seized  and  sold  the  goods,  after  no- 
tice of  property  in  plaintiff.  Per 
Kevyofif  C.  J.  the  distinction  be- 
tween trespass  and  trover  is  well 
settled,  tbe  former  is  founded  on 
possession,  the  latter  on  property; 
here  the  plaintiff  had  no  possession, 


his  remedy  was  by  action  of  trover, 
founded    on    his    property  in    the 
goods  taken ;  but  in  the  case  (put) 
of  a  carrier,  there  is  a  mixed  pos- 
session,   actual  possession    in    the 
carrier,  and   an  implied  possession 
in  the  owner.     Per  Buller^J.  a  car- 
rier is  considered  in  law  as  the  ser- 
vant of  the  owner,  and  the  possession 
of  a  servant  is  the  possession  [of  the 
master.     JFard  v.  Macavla^j  4  T.  R. 
489*     But  in  Gordon  v.  Harper^  7 
T.  R.  11,  Lord  Kenyan  observes,  that 
what  he  had  said  in  JVardr  v.  Afn- 
caulayy  sup.  of  trover  being  the  pro- 
per   remedy  was    an  extrajudicial 
opinion  to  which  on  further  consi- 
deration he  could  not  subscribe;  his 
Lordship  declined  giving  any  opinion 
on  the  point,  but  said,  it  was  clear 
trover  would  not  lie  in  such  a  case. 
(a)  If  I  lend  my  sheep  to  dung 
A.\  land,  or  my  oxen  to  plough  his 
land,  and  he  kills  my  cattle,  I  may 
well  have  trespass  against  him.  Litt. 
.f .  7 1  •     The   reason   is,    that  when 
the  bailee  having  but  a  bare  use  of 
them,  taketh  upon  him  as  an  owner 
to  kill  them,  he  loseth  the  benefit  of 
the  use  of  them,  or  in  these  cases  he 
may  have  an .  action  of  trespass  sur 
le  case  for  the  conversion  at  his  elec- 
tion.    Co.  Lit.  57'  (a) 

bis 


Chap.  I.]  trespass. 

fak  own  use.  Oo  demurrer  it  was  holdeD  to  be  no  departure,  but  to 
make  good  the  declaration,  for  he  that  abuses  a  distress  is  a  trespasser 
ab  iiuiio ;  and  it  would  be  of  no  avail  to  the  plaintiff  to  state  die  con- 
version in  his  declaration,  for  it  is  no  way  necessary  to  his  action  ;  and 
if  alledged,  need  not  be  answered  :  it  would  be  out  of  time  to  state  it 
in  the  declaration,  but  it  must  come  in  in  the  replication. — Gargrave  v. 
SmUh,  H.  2  W.  III.  Salk.  22 1 .  Sir  Ralph  Bovey's  Case,  T.  1 4  Car.  II. 

1  Vent.  217. 

Rent  Arrear. — But  in  trespass  for  breakhig  and  entering  his  house,  and 
taking  an  excessive  distress,  after  judgment  by  default,  it  was  holden  on 
«rror  brought  that  trespass  would  not  lie;  for  the  entry  was  lawful,  and 
there  is  nothing  subsequent  to  make  it  a  trespass,  as  there  is  where  the 
distress  is  abused.  {Hutckings  v.  Chamber,  M.  31  Geo.  II.  Burr. 
5B0.)(a)  At  common  law  the  party, might  take  a  distress  of  more 
value  than  the  rent,  (b)  therefore  that  did  not  make  him  a  trespasser 
4ib  initio,  but  the  remedy  ought  to  be  by  special  action  founded  upon 
the  statute  of  Marleberge* — Lynne  v.  Moody,  M.  S4Greo.  11.  Stra. 
661. 

And  note.  That  m  distress  for  rent,  if  the  outward  door  be  open,  the 
distrainant  may  justiiy  the  breaking  open  an  inner  door  or  lock,  in 
order  to  find  any  goods  which  are  distrainable. — Browning  v.  Dann, 
9  Geo.  2. 

By  2JV.Bf  M.  sess.  I.e.  5.  Where  goods  are  distrained  for  rent  re- 
served, and  the  tenant  or  owner  of  the  goods  so  distrained  shall  not 
within  five  days  next  after  such  distress  taken,  and  notice  thereof  (with 
the  cause  of  such  taking)  left  at  the  chief  mansion-house,  or  other  most 
notorious  place  on  the  premises,  replevy  the  same  with  sufficient  surety 
to  the  sheriff,  then  trfter  such  distress  and  notice,  and  expiration  of  the 
9aid  five  days,  the  person,  distraining  shall  and  may,  with  the  sheriff,  under- 
sheriff,  or  with  the  constable  of  the  hundred,  parish,  or  place  where 
such  distress  shall  be  taken,  cause  the  goods  to  he^Mppraised  by  two  sworn 
appraisers  (whom  such  sheriff,  under-sheriff,  or  constable  are  impowered 
to  swear)  to  appraise  the  same  truly  according  to  the  best  of  their  under- 
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(a)  Unless  the  distress  be  ex- 
cessive on  the  face  of  it,  as  in  Moir 
V.  Munday^  (cited  in  IJutcliings  v. 
Chamber t)  where  6  ounces  of  gold, 
and  100  ounces  of  silver,  were  taken 
for  6i.  Sd,  but  that  appeared  pn  the 
face  of  it  and  on  the  pleadings 
to  be  excessive ;  it  was  a  (iistn>s»s  of 
gold  and  silver,  which  are  of  a  cer- 
tain   known   value,  and  even   the 


measure  of  the  value  of  other  things, 
but  it  was  there  holden,  that  ii)  all 
other  cases  of  goods,  anci  thii\gs  of 
arbitrary  andi  uncertain  value,  it 
niu-.t  be  an  action  on  the  statute  of 
MarUbcrge, 

(b)  ISo  as  to  rnakc  it  more  eligible 
to  the  party  to  redeem  the  goods  by 
payment  of  the  rent. 

standings, 
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MabdiDg^^  ktA  after  such  irippr&keitient  may  «e//  the  same  for  the  best 
j)rice  thtit  cflti  be  gotten^  towards  ttitisfection  of  die  rent  and  the  chargea, 
leatin^  die  0vttphit  <if  any)  in  the  hands  of  the  aheriff,  ttndep>Bber)flr9 
or  constable^  for  ^t  owner's  tise.  (a) 

Notice  to  the  tenant  or  to  the  o^n^ner  of  the^ods  is  sufficient. — Wal'- 
ter  V.  Rumball,  H.  6  W.  8c  M.  4  Mod.  395. 

A  distress  taken  in  t«vo  hundreds  (they  bemg  contiguous)  at  (he  same 
time  and  for  the  same  rent,  is  but  one  distress,  and  ought  to  be  put  in 
^ne  pound,  and  thfe  constable  of  die  place  where  the  distress  was  driven 
is  the  pro^  officer  within  the  statute. — S.  C. 

If  the  person  distraining  is  sworn  as  one  of  lire  appraisers,  it  is  illegal, 
for  he  i3  interested  in  the  business,  and  the  statute  says  that  he,  with  the 
tiberiiF,  S^c.  rimll  cauie  the  ^oods  to  be  apprtfised  by  two  sworn  ap- 
)»rakers. — Andrews  v.  "Roisd  et  al.  Sittiiq;s  at  Westminster  after 
Easter  1786. 

By  die  dabde  Statute,  s.  5.  if  distress  and  sale  are  made  where  no  rent 
is  due,  the  o^^ner  of  the  goods  by  action  of  trespass,  or  on  the  case, 
may  recover  double  the  value  of  the  goods  distrained  and  sold,  with 
Ml  costs. 

Sect.  S.  Com,  f;rain,  and  hay  may  be  distrained,  and  shall  be  kept 
in  the  place  where  they  are  found  till  they  are  replevied  or  sold. 

[  82  1  ^7,1^  ^^^*  ^'  ^*  19-  ^*  3"  1*1^^  landlord  may  distrain  any  cattle  or 
atock  of  die  tmants  fieediag  on  any  common  appendant  or  apparta»int, 
v^e.  and  all  sorts  of  com,  grass,  or  other  product  growing  on  any  part 
of  the  estate,  and  may  cut  and  make  the  same,  and  lay  it  up  in  bams 
of  other  pmper  phice  on  the  pitemiaes  when  ripe;  and  if  none  such, 
then  in  any  other  bam  or  proper  (dace  which  the  landlord,  4rc.  shaU  hire 
for  the  purpose,  and  as  near  as  may  be  to  the  premises,  and  in  conve- 
nient thne  to  appraise,  seU,  or  otherwise  dispose  of  the  same  towards 
^adsfaction  of  the  rent,  and  of  the  charges,  appraisement,  and  sak : 
and  the  appraisement  to  be  made  when  cut,  gathered,  and  made,  and 

tiot  before,  (b) 

Sect. 


(a)  In  iGorlfon  v.  Fdhner,  4  T.  R . 
567«  Lord  Kenyan  said,  be  could 
not  n^fmin  from  observing,  as  it  then 
struck  him,  that  this  act  of  parlia- 
ment has  not  taken  away  all  privi- 
leges from  distress,  but  has  merely 
given  the  power  of  selling  those 
things  which  might  liave  been  dis- 
trained before. 


fbj  Lord  Coke  (in  Co.  Liti.  47  a. 
b.)  says,  there  are  ^ve  things  not  dis^ 
trainable.  1st.  Things  annexed  to 
the  freeht>ld.  2d.  Things  delivered 
to  persons  exercising  their  trade,  as 
cloth  to  a  tailor.  3d.  Hops  and 
com.  4th.  Implements  of  plooghing. 
5th.  Implements  of  trade.  The  three 
first  were  absolutely  privileged,  the 

two 


Chap.  !•]  t^e^Pass. 

Seff.  g.  Notice  of  the  pbpce  xffhfite  ^ie  gffodf  afe  ^^p^M  ^'^f^^^ 
ivithin  a  w^k^  be  giy/en  tp  the  leinee  or  tjeoanli  pr  left  |f  hb  last  pIfCQ 
of  abode,  if  tfa^  tfit^  Bf^  c^ai|;e9  be  jpaid  f>efpre  thp  corn,  ^c.  |b  c^, 
the  distress  sJbal|  ice^e. 

S^ct.  10.  Di^triessei^  may  be  9€^ufjed  and  9old  on  tii^e  pr^mi^e^,  in 
such  pis^  or  on  such  pa^t  as  may  be  fpost  fijt  and  cooyeaien^.  ("a^ 

By  1 1  G&>.  2.  c.  19*  A  distress  ^or  fj^  f^all  iio.t  be  deemed  unlaw- 
ful for  any  irregularity  in  the  dispontion  of  it  ^iterward,  nor  the  pf  f  ty 
.  maluQg  it  a  trespasser  ab  initio :  but  the  party  aggrieved  m^iy  recovejr 
full  satisfiictipn  for  the  special  dan^e  he  shall  fiaye  suftaji^ed  thereby, 
and  no  more,  in  an  action  of  trespass,  of  op,  the  case^  unless  tender  of 
agiends  have  bqep  W^®  b^ore.  (b) 

JBy  17  Geo*  2.  c.  38.  Where  any  distress  is  made  for  money  jusfly  (due 
for  the  rcflief  of  the  poor,  it  shall  not  be  demed  unlawful,  nor  the  party 
making  it  a  trespasser,  on  account  of  any  defect  or  want  of  form  in 
the  iirarrant  of  appoiutQient  of  such  ovenieen,  cur  in  j^e  rate  or 


two  last  ivb  modo^  as  to  the  first  they 
arc  not  distrainable  to  tliis  day,  nor 
was  .corn  distrainable  till  the  statute 
of  W,  Sp  if.  (his  was  so   because 
they  could  not  be  restored  in  the 
plight  tbey  were  when  taken.  Beasts 
of  the  plough  were  not  distrainable, 
in  favor  of  husbandry,  which  was 
for  the  general  good  of  the  nation, 
and  if  they  were  distrained,  a  per- 
son's livelihoqd  would  be  taken  away. 
The  last  reason  holds  for  instruments 
of    trade;   another  reason   is,   that 
when  it  is  in  ,thc  custody  of  any  per- 
son in  actual  use,  it  cannot  be  taken 
away  without  a  breach  of  the  peace; 
there  is  a  plain  distinction  in  Bracton^ 
and   all  tljc  books  between  ^aiaUa 
oiiogaX^Li^d  those  in  actual  use.  Per 
Buller,  J.   in  Gorton  v.  Falkner^   4 
T.  Rep.  565^  in  which  case  Wchh  v. 
J^e//,  1  Sid.  440,  was. expressly  over- 
ruledy  it  lacing  there  said  that  an 
horse  piounted  may  be  distrained  da- 
mage^easant.  Viie Story  v,.RQbmottf 
6  T.  Rep.  139.  S.  P.     Sec  also  Mr. 
Hargrav€*3  notes   to   Co.  Litt.  47, 
where  all  the  cases  on  this  point  are 
cuHected  to^et^cr. 

faj  By  iP'interbourne  v.  Morgarit 
11  East,  404,  it  seems,  that  a  con- 
tinuance (by  one  who  has  made  a 
distress)  upon  the  premises  longer 


m 


than  is  allowed  by  law,  may  be  the 
subject  of  an  action  of  trespass.  At 
all  events,  if  a  disturbance  of  pos* 
session  be  added  to  such  continu- 
ance, trespass  ^ill  lie.  8,  C. 

This  statute  however,  only  makes 
the  distrainer  a  trespasser,  for  that 
part  which  is  irregular ;  but  allow  s 
the  injury  done  to  tbe  tenant  to 
be  a  trespass,  or  case,  according  to 
the  cause  of  action.  Per  Ellenbo* 
roughs  C.  J.  in  Messing  v.  Kemhlf^ 
2  Camp.  Il6. 

(h)  Trespass  fqr  breaking  and  en« 
tering  plaintiff's  house,  and  seising 
plaintiff's  goods,  plea  Not  Guilty. 
Evidence,  that  plaintiff  held  under 
defendant,  that  the  goods  were  seized 
as  a  distress  for  rent  arrear,  but 
were  sold  without  having  been 
previously  appraised  according  to 
2  W,  Sf  M,  c.  5.  Held,  Per  Ellen- 
borovghy  C.  J.  that  this  omission  was 
not  a  trespass,  and  that  this  action 
was  mi9conceived.  And  that  plain- 
tiff must  in  these  cases  elect  to  pro* 
ceed  by  case  or  trespass,  according 
to  the  nature  of  the  injury.  Mes* 
sing  V.  KembUt  sup. 

If  the  distress  bo  regular  in  other 
respects,  the  omitting  to  appraise  is 
no  ground  for  an  action  of  trespass 
upon  the  ftatute  11  Geo,  2.  c.  IQ.S.C. 

roents. 
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ment!^,  or  in  the  warrant  of  distress  thereupon ;  nor  shall  the  party  be 
deemed  a  trespasser  nb  initio  on  account  of  any  irregularity  which  shall 
afterward  be  done  by  him ;  but  the  party  grieved  may  recover  for  th6 
special  damage,  unless  tender  of  amends  have  been  before  made. 

Note.  A  warrimt  may  be  made  to  distrain  before  the  time  for  which 
the  rate  is  made,  is  expired. — Charlwood  v.  Best,  Westminster  1748. 

It  halh  been  determined  that  averia  carruca  may  be  distrained  for  th# 
poor's  rate,  though  there  be  sufficient  goods  on  the  premises  ind«« 
pendent  of  them ;  and  the  law  seems  to  be  the  same  in  all  cases  where 
an  act  of  parliament  gives  remedy  by  distress  and  sale.  {Hutchins  v. 
Chamber  et  aV  M.S\  Geo.  2.  K.  B.  Burr.  580.)  And  though  where  a 
man  has  an  entire  duty,  he  shall  not  split  and  distrain  for  distinct  parts 
at  several  times,  yet  if  he  be  mistaken  in  the  sufficiency  of  what  he  has 
taken,  there  is  no  reason  or  law  that  he  should  not  distrain  again  for 
the  residue. — Vide  17  Car,  II.  c.  7.  «.  4. 

Where  the  subject-matter  of  the  suit  is  within  the  jurisdiction  of  the 
i  ^  SJ  ]  court;  but  the  want  of  jurisdiction  is  as  to  the  person  or  *^  place,  unless 
the  want  of  jurisdiction  appear  on  the  process  to  the  officer  who  exe- 
cutes it,  he  is  not  a  trespasser:  {Papillon  v.  BackneTf  M.  10  Car.  2. 
Hardr.  480.)  but  where  the  subject-matter  is  not  within  the  jurisdiction^ 
there  every  thing  done  is  absolutely  void,  and  the  officer  a  trespasser.— 
Combers  Case,  M.  11  Jac.  1.  10  Co.  76. 

Though  an  officer  may  justify  under  the  mesne  process  of  an  inferior 
court,  without  saying  that  the  cause  of  action  arose  within  die  jurisdic-^ 
tion,  yet  when  he  justifies  under  process  of  execution  he  ought  to  make 
It  appear  that  the  cause  arose  within  the  jurisdiction  of  the  court,  or 
at  least  that  it  was  so  laid  :  (a)  but  that  would  not  be  sufficient  for  the 
plaitmif  himself;  he  ought  to  know  the  extent  of  the  jurisdictioft  for 
winch  he  applies  for  justice ;  and  therefore  if  in  an  action  of  false  im* 
prisoument  he  justified  under  the  process  of  an  inferior  court  the  plain- 
tiff  above  might  reply  that  the  cause  of  action  arose  out  of  the  juris- 
diction of  the  court;  and  a  rejoinder  praying  judgment  if  the  plaintiff, 
ba*  ing  by  his  pleading  in  the  inferior  court  admitted  die  jarisdicUon 
there,  shall  now  be  admitted  to  deny  it  here,  would  not  be  good.— ^ 
Higginson  v.  Martin  and  Hadley,  M.  28  Car.  2.  Rot.  416. 


.  ^ .^ ^ 

(aj  Trespass  li  ft  armu  lies  not  these  circumstances,  and  that  he  is 
against  an  oilicer  whu  by  prrtcess  cntitlqd  to  be  discharged,  will  yet 
arrests  a  man  who  is  entitled  to  be  arrest  and  detain  him,  perhaps  case 
discbargod  under  a  particular  slat-  may  lie.  Tarlfon  v.FUher,  Dougl. 
tutc,  but  if  the  officer^  knowing  all     {666»)  67 1. 

But 


Chap.  !•  trespass.  / 

Bill  by  M  Geo.  2.  (quod  vide  ante)  no  constable  will  be  answerable  tot 
obeying  a  jastice's  warrant,  notwithstanding  any  defect  of  jurisdiction  in 
the  juitice.('€i> 

N<^e.  That  warrant  ex  vi  termini  means  only  an  authority ;  therefore 
a  warrant  under  the  hand  of  the  justice  is  sufficient  without  being  under 
seal,  unless  particularly  required  by  act  of  parliament. — Pat^ld  v. 
Cabbd  ei  aV  T.  16  &  17  Geo.  2.  C.  B. 

And  note^  That  by  27  Geo.  2.  c.  20.  in  all  cases  where  any  justice  is 
impowereH,  by  any  act  made  or  to  be  made,  to  issue  a  warrant  of  dis» 
tress,  it  shall  be  lawful  for  him  in  such  warrant,  to  order  the  goods  dis- 
trained to  be  sold  within  a  certain  time  limited  by  sudi  warraut  so  that 
aHch  time  be  not  less  than  four,  nor  more  than  eight  days^  unless  the 
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(a)  Trespass  for  cnieiing  plain- 
tlQ's  h()u«;o,  defendant  justiticd  un- 
der  a  warrant  from    a    justice  of 
peace  to  search  for  nets ;  the  warrant 
being  provid,    was  directed  to  the 
constable  of  Shipborn,  to  /.  8.  and 
all  other  officers  of  the  peace  in  the 
county  of  K,     Evidence  was   given 
that  the  defendant  was  householder 
of  the  hundred  of  P.  which  adjoined 
to  the  hundred  of  S.  in  which  the 
plaintiff's  house  was  situated.     Per 
hoid  Mansfield ^t\o  constable  can  act 
under  a  warrant  out  of  his  district ; 
it  is  certainly  to  be  taken  reddendo 
singulos  singulis.    The  defendant  is 
neither  constable  of  Skipborn,  nor  is 
J,  6.  and  the  genera)  direction  is  to 
be  taken  to  each  within  his  district. 
For  plaintiff  it  was  argued,  that  no 
justice  could,   by  such  a  warrant, 
authorize  a  constable  of  one  hundred 
to  act  in  another,  without  specially 
appointing  him  so  to  do.     This  is  a 
wise  and  politic  regulation ;  for  if  the 
trxecution  of  warrants  were  given  to 
mere  strangers,  force  would  be  re- 
pelled by  force,  and  excessive  mis- 
chief would  attend   the    departure 
from  the  ancient  rules  of  local  ma* 
gistracy  ;  if  the  defendant,  not  being 
constable  of  5.  had  been  refused  to 
execute  the  warraut,  or  had  refused 
himself,    he  would   not   have  been 
punished   for  his   refusal ;   he  was 
only  a  volunteer,    neither  generally 
described  in  the  warrant,  or  s|)ecially 


named,  and  was  not  entitled  to  no* 
tice  under  the  statute ;  for,  said 
Lord  Mansfield^  the  reason  assigned 
by  counsel  are  good,  and  they 
weighed  with  me  in  the  present  case. 
MS.  Ca, 

In  an  action  against  magistrates 
judicially  acting,  the  facts  stated  to 
the  court  should  appear  the  same  as 
were  laid  before  them  when  they 
made  the  order,  and  the  plaintiff 
ought  to  shew  that  the  facts  on 
which  he  relies  were  proved  before 
the  magistrates.  Lowlher  v.  Radnor^ 
8  East,  119. 

Officers  shall  not  be  made  tres- 
passers by  relation.    In  this  case  an 
act  of  bankruptcy  was  committed  on 
the  28th  of  April;  afterwards  the 
sheriff's  officer  took  the  goods  under 
an  extent ;  then  an  assignment  was 
made  to  the  plaintiffs,    and    they» 
as  such  assignees,  brought  ti*espass 
against  the  officer  for  the  taking; 
and  it  was  held,  that,  for  the  above 
reason,  the  action  could  not  be  main- 
tained.     Lcckmore  v.  Thorowgood^ 
I  Show.  12,  cited  in  Smith  v.MiUes^ 
1  T.  R.  480,  in  which  case  the  she* 
riff  had  entered  and  seized  the  bank* 
rupt's  goods  before  the  commission, 
aud  sold  them  afterwanls ;  and  it 
was  held  that   the  sheriff  could  not 
be  treated  as  a  trespasser ;  though 
perhaps  trover  might  lie  upon  the 
conversion. 

money 
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money  for  wUcii  Bucb  diatrjess  shaU  be  made,  togetlijer  with  the  clMifgea 
of  takiDg  flud  k«ep«Dg  mxix  di8U'«s9,  Waoooer  paid. 

Chattels  taken. — Proof  that  the  plaintiff  had  delivered  a  box  with 
the  fopds  in  lit  lo  die  d^odaot  ta  keep,  aod  th«t  ibe  4eleiidaat  bad 
brokevi  opea  Ibe  %ox  and  converted  .libegpods  jto  H^  oiy^i  use,  would  be 
saffidwpt  io  maintam  4be  deeJaraMon .;  for  la^ifiirever  a  wan  baa  neither  a 
general  nor  a  special  property,  aad  be  concerts  the  good^,  trespass  wiU 
lie.*^i#ffoii.  M.  9Q  EXul.  ACq.  ^8. 
[  84  j  Bui  ibe  4»bintii'  'Caa  <Hdy  prone  the  (taking  such  goods  as  are  men- 
tioned  imthe  declaration  ;  because  a  recovery  io  the  acliou  could  not  be 
pleaded  in  bar  to  any  other  action  brought  for  taking  other  goods  thao 
those  apeoified  k  the  dedaratiM;  and  therefore  where  the  declaratioo 
was  for  entering  the  plaintiff's  house,  and  taking  diversa  bona  et  catalla 
ipsitis  guerentis  ibidem  inventa^  after  verdict  for  the  plaintiff  judgment 
waa  arrested. — Wjfatt  v.  Essington,  M.  1 1  Gieo.  I.    1  Str.  637. 

After  judgment  vacated,  and  reatitutioo  awarded,  the  defendant  brought 
trespass  against  the  plabtiff  for  taking  the  goods,  and  the  court  held  that 
the  action  would  lie ;  for  by  vacating  the  judgment  it  is  as  if  it  had  never 
been,  and  is  not  like  a  judgment  reversed  by  error.  But  in  such  case 
it  would  not  lie  against  the  sheriff,  who  has  the  king's  writ  to  warrant 
him ;  but  the  party  must  {Hroduce  'Uot  /only  the  writ  but  the  judgment.— f 
Turner  v.  Falgate,  M.  15  Car.  II.   1  Lev.  95, 

Jn  trespass  quare  claumm  frept  the  defendant  pleaded,  that  the  plain- 
tiff distrained  his  bog,  damage-feasant  for  the  same  trespass ;  die  plaintiff 
replied)  that  the  bog  escaped  without  his  consent,  and  that  he  is  not 
satisfied  for  die  damage ;  on  deqourrer  it  was  bolden  that  the  actioo 
would  not  lie,  though  it  wias  admitted  that  if  the  distress  had  died,  the 
action  woiuld  revive  ;  .but  the  escape  (unless  the  contr^iy  be  shewn)  is 
the  fault  of  the  plaintiff—ro^er  v.  Eddames,  E.  12  W.  III.  Salk.  248. 
1  Raym.  719- 

Timber cut^ — ^Trespass vte^  arvius  iloes  not  lie  against  a  lessee  for 
years  for  cutling  down  timber  trees,  and  carrying  them  away  and  selling 
them ;  but  if  after  cutting  tbern  down  he  let  them  lie,  and  afterward 
carry  them  away,  so  that  the  taking  and  carrying  awii^  be  not  one  con- 
tinued  act,  but  there  is  time  for  the  property  of  the  divided  chattel  to 
settle  in  the  lessor,  Ureapfiss  will  lie :  (JJdqll  \.  Udall,  M.  24  Car.  II. 
Aleyn.  82.):  and  the  reason  why  he  is  not  otherwise  liable  is,  that  he 
has  a  special  property  or  interest  in  thepi  for/epairs  and  shajde;  (Her- 
iakenden's  Ca.  £.31  £liz.  4  Co.  62.);  and  therefore  if  the  trees  he 
excepted  in  the  lease,  it  will  make  him  a  treq)asser  equally  with  a  lessee 

at 
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It  witly  «nd  it  xM  Ht  agamill  kHanl  at  will^  becaow  tttch  acta  detemnne 
tbe  will ;  ^Awm.  Mo.  £48.)  bnt  agaioit  a  leoaot  foy  auffeiance  the 
lessor  cannot  kave  trespass  before  entranoe.  (Co.  IM.  67^)  And  theagh 
a  ti«spa«  wiU  lie  againat  the  ksaee  f or  years  f or  ctittiiig  the  treea  where 
they  are  excepted  in  the  lease^  yet  if  he  pat  in  bis  oattle  to  feed,  aari 
they  bark  the  trees,  trespass  will  oot  lie.<^6/ntfram  v.  Monby,  M*  11 
W.  ill.  1  Raym.7d9.(a; 

Note.;  if  land  be  leased  to  A.  for  a  year,  and  ao  from  year  to  year  aa 
long  as  both  parties  shall  agree,  this  is  a  iease  for  two  ^  years  isertain ; 
and  if  the  lessee  hold  on  after  two  years,  he  is  not  -a  lessee  4it  will  (aS 
the  old  opinion  was)  but  for  a  year  certain,  for  kis'hoUiog  on  is  an  agree- 
ment  lo  the  onghail  oontmct;  and  siich  an  ^aeoutoiy ^oomvact  is  not  void 
by  the  statute  of  frauds,  for  there  is  no  term  for  above  two  years  ever 
subsisting  at  the  sane  time;  (LqQg  v.  Stradwiek,  H.  7  Ann.  Salk.  414.) 
but  if  Ibe  original  coatract  were  only  for  a  year,  or  if  it  were  at  £B  per 
annum  rent  Without  mentioning  any  time  certain,  it  would  be  a  tenancy 
at  will  after  the  expiration  of  the  year,  unless  there  were  soaM  evidenee, 
by  a  regular  payment  of  rent  annually  or  half-yearly,  that  the  intent  of 
the  parties  was  that  he  shoaU  he  lenaot  for  a  jmr.^-^lQoititk  ex  dem. 
Hucbt  V.  Ltmgfard,  per  Foder,  J.  on  a  case  lasarvod  fram  Berks, 
1753.  (b) 

By 
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CaJ  It  was  long  doubted  whether 
a  landlord  had  such  a  possession  of 
timber  cot  down  pending  a  lease,  as 
that  he  could  Hiaintain  trover,  but 
it  has  been  determined  he  has  ;  be-> 
cause  the  lessee  has  only  an  interest 
while  it  was  growing  on  the  pre- 
mises, which  determines  as  soon  as 
it  is  cut  down.  Berry  v,  H^ard^  Palm. 
327,  cited  hy  Lawrtnce,  J.  in  Gor- 
don V.  Harper y  7  T.  Rep.  13. 

fbj  In  this  case  in  Salk,  there  was 
a  demise  "  for  a  year,  and  so  from 
year  to  j'car/'  This  was  held  to  be 
a  lease  for  two  years  at  least,  and  also 
that  when  the  third  year  had  began, 
neither  lessor  nor  lessee  could  deter- 
mine the  estate  in  the  middle  of  the 
year;  and  S.P.  was  held  in  Birch  v. 
IVrigkt,  IT.R.  381. 

Condition  that  "  C.  should  conti- 
nae  tenant  not  for  one  year  only, 
butirom  year  to  year."  Per  Ellen" 
horavgkf  C.  J.  This  is  a  demise  for  a 
year,  and  so  on  from  year  to  year, 


and  must  enure  as  a  tenancy  ibr  at 
least  two  years.  Denn  y.Cartwright^ 
4  East,  29. 

Plaiutiff  averred  that  he  was  pat- 
sessed  of  a  certain  shop,  ijfC.  for  the 
remainder  of  a  certain  term  of  years 
then  unexpired  therein.  Evidence 
that,  at  the  time  of  the  agreement, 
plaintiff  was  only  a  tenant  from  year 
to  year,  with  a  promise  of  a  lease  for 
fourteen  years.  And  held  that  the 
tenancy  from  year  to  year  agreed 
with  tbe  declaration.  Sotting  v. 
Martin^  1  Camp.  317* 

Defendant  was  tenant  fron)  year 
to  year ;  upon  some  dispute,  the 
plaintiff  told  him  be  might  quit  when 
he  pleased,  and  defendant  did  quit 
in  the  middle  of  the  year,  and  ten- 
dered the  plaintiff  rent  for  a  day  be- 
yond the  time  he  occupied :  this  sum 
was  paid  into  court,  on  the  tender 
pleaded ;  but  the  court  held  that  the 
tenancy  was  not  determined  by  this 
parol  licence  to  quit,  and  the  quit- 
ting 
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ByG  Ann.  c.  18|  guardians,  trustees,  husbands  seized  in  right  of  their 
wives,  and  tenants  pur  autre  vie,  holding  ever  without  consent  are  made 
trespassers,  but  the  act  does  not  extend  to  lessees  for  years. 

Trees. — If  the  lord  of  a  manor  cut  down  so  many  trees  as  not  to  leave 
sufficient  estovers,  his  copyholder  may  bring  tre^tpass  against  him,  and 
recover  the  value  of  the  trees  in  damages ;  and  if  the  lord  leave  sufficient 
estovers,  yet  he  shall  recover  special  damages ;  viz.  for  the  loss  of  his 
umbrage,  breaking  his  close,  8fc.  therefore  if  the  lord  have  a  mind  to  cut 
trees,  he  ought  to  compound  with  his  tenant.— jtfsAmead  v.  Ranger,  £• 
12  W.  III.    12  Mod.  379.  fa; 

If  ji.  make  a  lease  for  years  excepting  the  trees,  the  lessor  may  entar 
to  shew  the  trees  to  a  purchaser^  and  the  lessee  cannot  hritig  trespass.*^ 
Lifford's  Case,  1 1  Co.  46. 

Note ;  If  ^.  plant  a  tree  upon  the  extremest  limits  of  hu  land,  and  tlie 
tree  growing  extends  its  root  into  the  land  of  B.  jf,.  and  fi.  are  tenants  in 
common  of  the  tree  ;  but  if  all  the  roots  grow  in  ^.'s  land,  though  the 
boughs  shadow  the  land  of  B.  yet  the  property  of  the  whole  is  in  ^.-— 
Glentram  v.  Hanby,  M.  1 1  W.  III.  1  Raym.  737. 

Crops. — It  is  not  necessary  to  have  an  interest  in  the  soil,  to  muntain 
trespass  quare  clausum  f regit,  but  an  interest  in  the  profits  is  sufficient, 
as  he  who  has  prima  tonsura.  So  if  J,  S.  agree  with  the  owner  of  the 
soil  to  plow  and  sow  the  ground,  and  for  that  to  give  him  half  the  crop, 
J.  S.  may  have  his  action  for  treading  down  the  com,  and  the  ovnier  is 
not  jointly  concerned  in  the  growing  com,  but  is  to  have  half  after  it  is 
reaped  by  viray  of  rent,  which  may  be  of  other  things  than  money: 
{Welch  V.  Hall,  per  Powell,  at  Wells,  1700.  Salk.  MSS.)  (b)    Though 

in 


ting  accordingly ;  that  the  surrender 
ought,  by  29  Car,  2.  c.  3.  *.  3.  to 
have  been  by  deed  or  note,  in  writ- 
ing, or  by  act  and  operation  of  law. 
MolUtt  V.  Brayncy  2  Camp.  104. 
And  it  is  so  upon  cancelling  a  lease. 
Roe  V.  York  Archbp.  6  East,  86. 

(aj  A  copyholder  is  not  entitled 
to  take  trees  for  house- bote,  li re- 
bo  te,  ^c,  as  a  tenant  for  life  or  for 
years  is,  except  by  special  custom 
of  the  manor.  Montague,  Lord,  v. 
Shcpperd,  Cro.  FJiz.  8. 

CbJ  Trespass  for  breaking  plain* 
tiff's  close,  and  treading  down  hay. 
The  plaintiff  agreed  with  defendant 
for  a  standing  crop  of  growing  grass, 
then  in  a  close  of  defendant's,  the 
plaintiff  to   mow  it  and  make   the 


hay ;  but  no  earnest  nor  memoran- 
dum  was  given,  fieforc  the  time  of 
cutting  by  plaintiff,  the  defendant 
told  him  he  should  not  have  it,  and 
he  sold  it  to  another  person.  EiUn' 
borovgh,  C.J.  held,  that  a  person 
entitled  to  the  exclusive  enjoyment 
of  the  crop  growing,  might  in  respect 
of  such  exclusive  right,  maintain 
trespass  against  any  person  doing  the 
acts  complained  of  in  violation  there- 
of. This  crop,  be  said,  was,  at  the 
time  of  the  sale,  un  unscvercd  por- 
tion of  the  freehold,  and  as  such  not 
goods,  wares,  or  merchandizes,  within 
the  17th  section  of  the  statute  of 
frauds.  Held  also  thai  this  agree- 
ment was  not  a  lease,  e&iaie,  inte- 
rest of  freehold,  or  term  of  years,  or 

an 
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io  Co.  Lit.  142,  it  is  said  it  caooot  be  of  the  profits  themselves ;  bat  that 
(as  it  seems)  must  be  understood  of  the  natural  profits,  (a) 

Trespass  in  CottHnuando.—The  plaintiff  maj  prove  trespass  at  any  [  86  ] 
lime  before  the  action  brought,  though  it  be  before  or  after  the  day  laid 
in  the  declaration.  {Col  LU.  £83.  Per  HoU,  4  Ann.  at  Hertford.  But 
in  trespass  with  a  continuando  the  plaintiff  ought  to  confine  himself  to 
time  in  the  declaration ;  yet  he  may  waive  the  coniinuando,  aiid  prove  a 
trespass  on  any  day  before  the  action  broughti  or  he  may  give  in  evidence 
only  part  of  the  time  in  the  continuando. — ^Vide  Webb  v.  Turner,  E.  1  ft 
Geo.  2;  Stra.  1095. 

Note ;  That  of  acts  that  terminate  in  themselves,  and  once  done  can- 
not be  done  again,  there  can  be  no  continuando;  as  hunting  or  killiiig  a 
hare,  or  five  hares,  but  that  ought  to  be  alledged,  that  diversis  diebus 
ac  vicibus  between  such  a  day  and  such  a  day  he  killed  five  hares,  and 
cut  and  carried  away  twenty  trees.  And  where  a  trespass  is  laid  in  con- 
tinuance that  cannot  be  continued,  exception  ought  to  be  taken  at  the 


an  uncertain  interest  of,  in,  to,  or 
out  of  lands  created  by  parol,  within 
the  meaning  of  the  1st  section,  so  as 
to  be  void,  as  not  haying  been  put  in 
writing ;  that  the  leases,  SfC.  meant 
to  be  vacated  by  the  1st  section, 
most  be  understood  as  leases  of  the 
like  kind  with  those  in  the  2d  sec- 
tion, but  which  conveyed  a  larger 
interest  to  the  party  than  for  a  term 
of  three  years,  and  such  also  as  were 
made  under  a  rent  reserved  there- 
upon ;    that  the  agreement  was    a 
contract  of  an  interest  in,  or  at  icast 
concerning  lands  ;  that  the  statute 
does   not   immediately  vacate  such 
contracts,   if   made   by  parol,    but 
only  precludes  bringing  actions*  on 
the  contract,  which  docs  not  apply 
properly  to  the  action  now  brought, 
which  is  merely  trespass  for  an  injury 
to  the  plaintiff's  possession,  but  that 
the  contract  was  executory,  and  as 
for  the  non-performance  of  it,  no  ac- 
tion could  have  been  by  the  4th  sec- 
tion maintained,  the  court  thought 
it  might  be  discharged  before  any 
thing  was  done  under  it,  which  could 
amount  to  a  part  execution  of  it,  as 
was   here,     Crosby  v.  ffadsworth,  6 
East,  60^2. 

Where  a  full  grown  crop  of  pota- 
toes was  purchased  while  in  the 
ground,  to  be  taken  up  immediately 


by  defendant,  it  was  decided  to  be 
merely  an  easement,  or  right  of  com- 
ing upon  the  land  for  the  purpose  of 
taking  up  and  carrving  away  the 
potatoes,  and  it  gave  him  no  interest 
in  the  soil,  and  he  therefore  cou4d 
not  maintain  trespass  fiia.  dam.freg. 
Parker  v.  StanUand,  11  East,  3S2« 

Certain  lots  of  turnips,  then  grow- 
ing upon  the  plaintiflTs  land,  were 
purchased   by  defendant,  and, one 
question  was,  whether  he  was  to  be 
considered  as  the  purchaser  of  an 
interest  in  land ;  and  the  court  of 
C.  P.  held  that  he  was,  and  this  upon 
the  principle  of  the  above  cases,  and 
of  JVaddington  v.  Brist&w^  2  Bos.  & 
Pul.   452.    Emmerson  v.  HeeliSf  9 
Taunt.  42.    An  agreement  by  defen* 
dant  by  parol,  that  plaintiff  should 
have  liberty  of  stacking  coals  upon 
part  of  a  close  belonging  to  defend- 
ant for  seven  years,  and  that  during 
this  term  he  should  have  the  sole  use 
of  that  part  of  the  close,  it  was  held 
that   this    was    a   good    agreement 
(though  by  parol)  for  seven  years* 
JVood  v.  Lake,  Say.  3. 

fa  J  If  a  person  have  the  sole  pro* 
fits,  he  may  maintain  trespass.  Per 
Butter,  J.  in  JR.  v.  TolpuadU  Jnhah. 
4  T.  R.  677.  Burt  v.  Moore,  5  T.  R, 
333.  S.  P. 

trial, 
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trial,  for  he  •ught  to  recover  but  for  one  tvespass.  But  hunting  may  be 
continued  as  well  as  spoiliug  and  consuraisg  grass. — Monkton  v«  PaJkley, 
H.  1  Ann.  2  Salk.  639- 

Whether  the  trespass  may  be  laid  with  a  eautinuando  or  not,  depends 
much  upon  the  consideration  of  good  sense,  as  where  trespass  is  brought 
for  breaking  a  house  or  hedge,  it  may  well  be  laid  with  a  cofdimtando,  for 
that  pulling  away  every  brick  or  stick  is  a  breach )  but  if  the  declaration 
be  that  the  defendant  threw  down  twenty  perches  of  hedg^  continuando 
transgressionem  prmdietam  from  such  a  day  to  such  a  day,  tbu  roust  be 
intended  of  a  prostemation  done  at  the  first  day,  and  therefcnre  will  be  ill 
upon  demurrer,  or  judgment  by  default,  but  will  be  aided  by  verdict,  be- 
cause the  court  wilt  intend  that  the  jury  gave  no  damage  for  the  conti* 
nuando. — F&ntleroy  v.  Jyhner,  H.  9  W.  111.   1  Raym.  %40. 

So  trespass  camiot  be  laid  of  loose  chattels  widi  a  eantimumdo,  and  if 
it  be  so  laid,  no  evidence  can  be  given  but  of  the  taking  at  one  day, 
and  therefore  in  trespass  for  mesne  process  it  ought  to  be  laid  di^irm 
diebus  ac  vidbus.  (Ibid.)  Where  several  trespasses  are  laid  in  one  de- 
claration, contifmandQ  transgfessiones  pradicUa,  an^sooiepf  themn)9y 
be  laid  with  a  anUimMando,  miA  some  iiot,  after  verdict,  the  continmndQ 
shall  be  extended  only  to  the  trespasses  which  may  be  laid  widi  a  con- 
tinuwdfi.  {Monkton  f.  PaMey,  svp.)  So  where  the  continvando  19  im- 
possible, Ihe  court  will  intend  no  damages  were  given  for  it. — Arnn. 
4W.  III.  12  Mo.  24. 

If  my  disseisor  cut  down  die  -trees,  grass,  or  com,  growing  upon  my 
land,  and  afterward  I  re-enter,  I  may  have  an  action  of  trespass  against 
him,  for  after  my  regress  the  law  supposes  the  freehold  always  continued 
[*87  ]  in  me;  but  if  my  dissebor  make  a  ^feoffment  in  fise,  or  a  lease  for 
years,  aild  afterwards  I  enter,  I  may  not  have  trespass  against  those  who 
came  in  by  tide,  for  those  £cUons  of  law  shall  not  have  relation  to  qiake 
him  who  comes  in  by  title  a  wrong-doer  vi  et  armis, — LifforiTs  Ca. 
le.Jac.  I.  11  Co.  51. 

So4lie  law  is  laid  down  by  Lord  Cohe^  but  it  may  admit  oi  doubt,  for 
there  are  cases  to  the  contrary,  and  the  reason  of  the  law  seems  to  be 
with  ihrnu—UolconA  v.  B/mlym,  Q.  1587.  Cro.  Eiiz.  54Q.  Mo.  461. 
6.'C. 

Trespass  qfttr  Ejectment* — In  trespass  against  tHe  tenant  in  pos- 
session for  mesne  profits,  either  by  tbe  lessor  or  the  nonunal  plaintiff, 
after  a  recovery  in  ejectment,  the  plaintiff  need  not  prove  a  title ;  but 
it  is  sufficient  to  produce  the  judgment  in  ejectment,  and  the  writ  of 
possession  executed,  and  to  prove  the  value  of  the  profits,  and  there- 
upon he  shall  recover  from  the  time  of  the  demise  laid  in  the  declars- 

tioft. 
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tioii. — Jsilin  V.  Pdrktri,  M.  32  Geo.  fi.  (per  bmnes  Justic.  on  a  case  re- 
served.) £Burr.665.  Bahies,  4?2,  (4to.  edit.)  {"^i; 

Vf  here  the  judgment  ^as  against  the  tetiant  in  possestfion^  and  the  ac- 
tion of  trespass  U  brought  against  him,  it  seems  sufficient  to  produce 
the  judgment  Mrithbut  proving  the  writ  of  possession  executed,  because 
by  entering  into  the  rule  to  confess,  the  defendant  is  estopped  both  as  to 
the  lessor  uid  lessee,  so  that  either  may  maintain  trespass  without  prov* 
ing  an  actual  entry ;  (b)  but  where  the  judgment  was  against  the  casual 
ejector,  and  so  ho  rule  entered  into,  the  lessor  shall  not  maintain  trespass 
iVitbout  4h  actual  entry,  and  therefor  ought  to  prove  the  writ  of  posses- 
sion executed. — Tkorpv.  f^n/f  Oct.  S\t,5.(c) 

Ih  case  the  plaintiff  can  prove  his  title  accrued  before  the  time  of  the 
demise,  and  prove  the  defendant  to  have  been  longer  in  possessiot^,  he 
shall  recover  antecedent  profits;  but  in  such  case  the  defendant  will  be  at 
liberty  to  controvert  the  title,  which  he  cannot  do  in  case  the  plaintiff  do  not 
go  for  more  titne  than  is  contamed  in  the  demise ;  because  being  tenant 
in  possession,  he  must  have  be^n  served  with  the  declaration,  and  there- 
fore the  record  is  against  bim  conclusive  evidence  of  the  title ;  but  against 
a  precedent  occupier  the  record  is  no  evidence,  and  therefore  against  such 
a  one  it  is  necetsstry  for  the  plaintiff  to  prove  \m  ttde,  and  dso  to  fmyv« 
an  actual  entry ;  for  trespass  t>eing  a  possessory  action  cannot  be  main- 
tained without  it.  {DecoUa  v.  Jtkins,  per  Eyre,  C.  J.  Hil.  4  Geo.  Q..)  (d) 

- —  --■■  —    _-i         ..  .  .^^_^  -»->  -■■■....    

(a J  In  Goodtztle  v.  Tombs^  3  Wils.  possessi6n  and  return  of  execution  ; 

121.  Witmot,  C.  J.  said,  that  in  tres-  but  if  the  plaintiff  had  been  let  into 

pass  for  mesne  profits,  the  damages  possession  by  the  defendant,  that  will 

arc  not  confined  to  the  mere  tent  of  supersede  the  necessity  of  proving 

the  premi<ie9,  but  the  jury  may  give  that  the  writ  of  possession  has  been 

more  if  they  please  ;  and  he  agreed  executed.     Calvart  v.  Horsfall,    4 

with  OduM,  J.  in  his  observation  in  Ksp.  N.  P.C.  \'67, 
S.  C   that  the  plaititi'ff  in  that  ease  (cJ  As  also  the  costs  of  the  eject- 

wals  not  cobflncd  to  the  mesne  profits  mcnt  and  the  value  of  the  mesne  pro- 

bnly,   bnt  lie  may  recover  for  his  fits.  Scftr.  N.  P.Abr.  673. 
t^oable, '(l^c.    'Goo/tf,  J.  said,  he  had         What  the  learned  author  means 

kntrwn  fotir  ^imes  the  value  of  the  by  a  reference  to  Oct.  Sir.  in   this 

mesne  profits  given  by  a  jury  in  this  and  many  other  places,  the  editor  is 

sort  of  action  of  trespass,  and  if  it  at  a  loss  to  conjecture :  Mr.  Selwyn, 

weile  not  so  to  be  sometimes,  complete  ^  in   referring  to  the  above  case  in 

justice  xould  not  be  done  to  the  pa.  672^  n.  (39)  of  his  N.  P.  Jbr. 

party  injured  ;  and  the  costs  of  the  only  states,  that  it  was  determined 

ejectment  are  ^rtiferally  recovered  in  cor.  B/^ncoTZ)f ,  J.    11  W.  III.  MS. 

this  action.    OnUiver  v.  Drmku^ater^  l^o\9  it  is  to  be  observed,  that  Sir 

^T.  H.  262.  JahnStrtmgt  did  not  commence  his 

fb)  Vide  outfit  v.  Boar,  at  Ox-  reports  till  2  Geo.  I.  from  which  it 

ibtt),   T.  174$»    And   Nortkeson  v.  is  to  be  inferred,  that  the  reference 

fitfa^/^r,  «t  Cxrtcr,  S.  P.     Ittnayte  cannot  point  to  the  octavo  edition 

^nideht,  howe^ner,  says  Mr.  Stlwyn^  of  Strange's  Reports. 
(N.  P.  Abr.  673,  n.)  tobcprepHtcd  fdj  Vide  etiam  Denn  v.   White, 

with  an  executed  copy  of  the  writ  of  7  T.  ft.  1 1 2. 

But 
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But  it  may  admit  of  doubt  what  proof  of  an  actual  entry  is  sufficient : 
it  has  been  said  that  the  plaintiff  will  be  entitled  to  recover  the  mesne  pro- 
fits only  from  the  time  he  can  prove  himself  to  have  been  in  actual  pos- 
session ;  and  therefore  if  a  man  make  his  will  and  *  die,  the  devisee  will 
not  be  entitled  to  the  profits  till  he  has  made  an  actual  entry.  {Stany^ 
nought  V.  Cousins^  2  Barnes,  367.)  (a)  Others  have  holden,  that  when 
once  he  has  made  an  actual  entry,  that  would  have  relation  to  the  time 
his  title  accrued,  so  as  entitle  him  to  recover  the  mesne  profits  from  that 
time,  and  they  rely  on  the  case  in  Sid,  239,(b)  which  was  trespass  brought 
for  the  mesne  profits,  devant  le  lease,  and  nothing  said  in  the  case  about 
proving  an  actual  entry  antecedent  to  it :  they  say  too,  that  if  the  law 
were  not  so,  the  courts  would  never  have  suffered  plaintiffs  in  ejectments 
to  lay  their  demises  back  in  the  manner  tliey  now  do,  and  by  that  means 
entitle  themselves  to  recover  profits  which  they  would  not  otherwise  be 
entitled  unto.  (2  HoL  Abr.  tit.  Trespass  per  Relation,  564.)  However, 
supposing  a  subsequent  entry  has  relation  to  the  time  the  plaintiff's  title 
accrued,  yet  certainly  the  defendant  may  plead  the  statute  of  limitations, 
and  by  that  means  protect  himself  from  all  but  the  last  six  years,  (c) 


(a)  Where  an  entry  was  necessary 
to  avoid  a  fine,  defendant,  by  proving 
the  fine,  may  prevent  plaintiff  from 
recovering  any  profits  which  accrued 
before  the  entry,  which  in  such  case 
the  plaintiff  should  be  prepared  to 
prove.     Compere  v.  Hicksy  7  T.  R. 

727. 

(bj  ColUngrcood  s.Ramsftf,  H.  l6 
Car.  II, 

CcJ  In  cases  where  the  plaintiff 
does  not  enter  into  evidence  of  title, 
the  defendant's  evidence  will,  of 
course,  be  confined  to  the  value  of 
the  profits  and  the  time  of  his  pos- 
session, and  if  the  plaintiff  claim 
profits  for  more  than  six  years,  the 
'defendant  must  plead  the  statute  of 
limitations,  to  prevent  his  recover- 
ing any  damages  for  the  profits  taken 
previous  to  that  time.  Peake's  Evid, 
328. 

As  to  other  pleas,  it  has  been  held, 
that  a  fine  and  noti'claim^  or  a  dt» 
scent  casty  which  takes  away  the  ri^ht 
of  entry,  are  good  to  bar  the  plain- 
tiff's right.  Run.  on  Eject.  235,  ed. 
1795. 

So  is  ancient  demesne  a  good  plea 
in  ejectment  with  leave  of  the  court, 
and  the  affidavit  to  obtain  such  leave 
must  shew  the  lands  of  a  manor 


which  is  ancient  demesne.  Doe  ex 
dem.  Rust  v.  Roe,  2  Burr.  1046.  Bui 
in  Goodrights,Shnffil^  2  lUym.  1418, 
it  was  held  that  ancient  demesne 
may  be  pleaded  without  an  affidavit. 

So  is  accord  and  satisfaction ^  for 
it  is  an  action  of  trespass  in  its  na- 
ture ;  but  to  make  that  a  good  bar» 
it  is  necessary,  1.  that  the  satisfac* 
tion  should  be  full ;  2.  that  the  thing 
given  is  in  itself  necessarily  a  satisfac* 
tion,  {Jesop  v.  Pegham^  I  Rol.  Abr. 
128,  pi.  10.);  3.  that  it  be  certain; 
4.  that  it  be  executed  before  the 
action  brought.  {Davis  v.  Oakham^ 
Rol.  Abr.  J  28,  pi.  8.);  5.  that  it  be 
not  only  given  but  accepted  as  in 
satisfaction ;  and,  6.  that  it  move 
from  the  party  making  it,  and  from 
none  other.  BlundeU  v.  Macartney^ 
2  Ridgw.  P.  C.  596.  Grymes  y. 
Blofield,  Cro.  Eliz.  541.  S.  P. 

But  bankruptcy  cannot  be  pleaded 
in  bar  to  this  action,  it  being  to  re- 
cover uncertain  damages.  GoodtitU 
y. North,  Dougl.  562,  (584.)  yet  if 
the  demand  of  the  damages  can  be 
liquidated  and  ascertained,  without 
the  intervention  of  a  jury,  it  is  a 
debt  that  may  be  proved,  Uttersoa 
V.  Fernon^  3  T.  R.  539, 

But 
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Bat  another  question  might  be  put,  which  would  perhaps  occasioa 
more  difficulty,  viz.  Suppose  tlie  defendant  were  to  plead  the  former 
recovery  in  the  ejectment  in  bar^  how  must  the  plaintiflf  reply  ?  It  seems 
certain  that  the  plaintiff  may  recover  die  whole  mesne  profits  in  the  eject- 
ment^ and  that  is  apparent  from  the  l68c  17  Car.  2.  which  enacts,  that 
in  case  the  judgment  be  affirmed  on  the  writ  of  error,  the  court  may 
award  a  writ  of  enquiry  as  we^  of  the  mesne  profits,  as  of  the  damages 
by  any  waste  committed  afterHhe  first  judgment     Perhaps  it  may  be 
answered,  that  die  court  will  take  notice  that  the  proceeduigs  in  eject-- 
meut  are  merely  fictitious^  and  only  to  enable  the  plaintiff  to  get  posses- 
sion, and  that  it  is  never  usual  to  recover  more  than  small  damages  for 
die  ouster,  without  any  consideration  had  of  the  mesne  profits.    And  it 
is  certain  the  courts  do  frequently  take  that  into  consideration ;  otherwise 
|he  lessor  would  not  be  entitled  to  recover  at  all  for  the  time  laid  in  the 
declaration,  since  by  his  own  shewing,  his  lessee  and  opt  himself,  was 
entitled  to  the  actiou.    But  if  the  plaintiff  were,  upon  the  judgment  in 
ejectment  being  affirmed  on  error,  to  have  a  writ  of  enquiry,  it  would 
probably  (if  righdy  pleaded)  prevent  his  recovering  any  thing  in  a  subse- 
quent action  of  trespass :  and  dierefore  if  the  demise  were  laid  any  time 
back,  it  would  be  advisable  for  the  plaintiff  in  ejectment  to  take  (as  he 
aiayy  judgment  for  his  costs  on  the'  writ  of  error,  without  having  any 
writ  of  enquiry.  {Doe  v.  Roacke,  E^  H  Geo.  II.  K.  B.)    Note;  in  case 
die  aotioa  be  brought  aAer  a  judgment  *  by  default  against  the  casual    [  *  89  } 
Rector,  it*is  usual  fur  the  plaintiff  to  recover  the  costs  of  the  ejectment, 
as  well  as  the  mesne  profits.  {J^tlin  v.  Parkmy  M.  1758.  2  Burr.  665.) 
In  case  the  Action  be  brought  by  die  nominal  plaintiff  in  ejectment,  the 
court  ^ill,  nppn  application,  stay  the  suit  till  security  is  given  for  answer- 
iag  the  co8ts.-HS.  G.  accord. 

Trespass  qaare  clausum  /regi/.— If  the  plaintiff  set  out  the  abuttals 
of  bis  dose,  he  must  on  the  evidence  prove  every  part  of  his  abutment ; 
as  if  the  abuttal  be  laid  i  parte  austraH  to  the  tnill  of  ^.  he  must  prove 
a  mill  diere,  and  that  it  was  in  the  tenure  of  J.  but  it  will  be  sufficient 
thoug!)  there  be  an  highway  between  them.  So  if  the  abuttal  be  assigned 
towards  the  east,  diough  it  be  liortli,  if  it  incline  to  the  east  it  is  stif- 
ficient.  {tiorcellv,  Smds,  37  Eliz.  2  Rol.  Abr.  677,  pi.  22.)  If  the  plaintiff- 
count  of  a  trespass  in  one  acre  setting  forth  its  abuttals,  and  he  prove  a 
trespass  in  any  part  of  that  acre  so  abutted,  the  jury  may  find  the  de* 
fendant  guilty  as  to  that  ^vU—lVrnkmrtk  v.  Wean,  M.  5  Jac.  I.Yelv. 
114. 

•M  •     Many 
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Manythiogs  maybelud  in  aggravation  of  danu^es,  of  which  alone 
trespass  would  not  lie ;  as  trespass  may  be  brought  for  entering  the  plaiiH 
tiff's  house,  and  beating  his  wife,  child,  or  servant ;  but  in  such  case  the 
plaintiff  cannot  recover  damages  for  losing  the  service  of  his  child  or  ser* 
vant,  because  he  may  have  a  proper  action  for  that  purpose,  nor  can  that 
be  given  in  evidence ;  but  the  beating  may  be  given  in  evidence  to  aggra* 
vat9  the  damages,  (Sewman  v.  Smithy  T.  5  Ann.  Salk.  642.  Dix^r. 
Brookes f  T.  5  Geo.  I.  Stra.  6l.);  for  now  (though  it  has  been  holden 
otherwise  fbn&erly),  (as  in  1  Sid.  2/15 j  post)  if  the  principal  matter  will  beat 
an  actipn,  you  may  give  anything  in  evidence  in  aggravation  of  damages, 
f.  6.  any  thing  that  will  not  of  itself  bear  an  action ;  for  if  it  will  it  must 
be  diewn,'as  in  treq>ass  quart  clatuumfrtg^t;  the  plaintiff  would  not  be 
permitted  t9  give  evidence  of  the  defendant's  taking  away  a  horse,  l^e. 
{Nemmany.  SmUh,  sup.  and  Dur  v.  Brooftes,  sup.)  But  in  trespass 
quart  clauium  ti  domum  fftgit,  he  may  give  in  evidence  that  the  de-^ 
ftndant  cam^  mto  his  house  and  defiled  Us  daughter.*— <St|9pom  v.  JBiism#I> 
M.  )6Cac.  II.  I  Sid.  225. 

Where  the  action  is  transitory  (as  trespass  for  taking  goods)  the  plain* 
tiff  is  foreclosed  to  pretend  a  right  to  the  place,  nor  can  it  be  contested 
vqpon  the  evidence  who  had  die  right ;  therefore  possession  is  justification 
eaough  for  the  defendant,  and  it  is  sufficient  for  him  to  plead  that  he  was 
posHase^  of  BkuJcacKe,.  and  that  he  took  the-goods  damage  feasant  witb* 
out  shewing  any  title.  But  it  is  otherwise  in  trespass  quart  clausumfre* 
giif  because  there  the  plaintiff  claims  die  close,  and  the  right  may  be 
contested.— ^iton.  E.  a  Ann.  2  Salk.  043. 
f  90  ]  Trespass  %  takii^/and  detaining  bis  catde  at  Teddingion ;  the  de* 
fendant  justified  taking  them  damage  feasant  at  Kingston,  and  that  he 
carried  them  to  Teddington  and  impounded  them  there.  It  was  objected  • 
on  demurrei:  that  the  justification  was  local,  and  therefore  the  defendant 
opght.to  have^traversed  the  place  in  the  declaration ;  sed  non  aUocatur, 
for  ^hen  the. defendant  says  he  carried  them  to  Teddingion,  and  im* 
ppunded  them  thei^e,  they  agree  in  the  place ;  for  if  the  defendant  had 
not  a  right  to  take  them,  he  wras  a  trespasser  at  Tedditigton.''''^'Milqf  v# 
Parkhurst,  T.  22  Geo.  2.  1  Wils.  2ig. 

lo  trespass  quart  clau^m  /regit,  the  defendant  may  upon  not  guilty 
give  in  evidence  that  he  had  a  lease  for  years  (but  not  that  he  had  a  lease 
at  will»  for  that  is  like  a  licence  which  may  be  counteimanded  at  plea- 
sqre),  or  tbathu  servant  put  the  cattle  there  without  his  assent,  (2  Rol. 
Abr.  676, 677.  pi.  15. 22.  Bro.  General  Issue,  82.) ;  but  he  cannot  give  in 
evidence  a  right  of  common,  or  to  a  way,  or  any  other  easement ;  nor  can 
the  defendant  give  m  evidence  that  the  plaintiff  ought  to  repair  bis  fences, 

for 
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for  want  whereof  the  cattle  escaped,  {Kent  v.  WtigJit,  1  Raym.  732. 
Co.  Lit.  283.) ;  nor  that  he  entered  to  take  his  emblements  or  cattle^  ( Jtiit« 
veil's  Ca.  C  38  £li2.  5  Co.  85.)  nor  that  he  entered  in  aid  of  an  officer 
for  execution  of  process,  or  in  fresh  pursuit  of  a  felon,  or  to  remove  a 
nuisance,  nor  that  it  was  the  freehold  of  ji.  and  that  he  entered  by  his 
command  or  licence,  for  these  are  all  matters  of  justification  only.— 
Bro.  General  Ismep  81. 

(Note;)  every  man  of  commoti  right  may  justify  the  going  of  his  ser- 
vant or  horses  upon  the  banks  of  navigable  rivers,  for  towing  barges,  8fc 
and  if  the  water  impair  the  banks,  they  shall  have  reasonable  way  in  the 
nearest  part  of  the  next  field. — Young  v.  ,  10  W.  III.  1  Raym, 

725.   See  Ball  v.  Herbert,  H.  29  Geo.  III.  3  T.  R.  253,  contra. 

Miscellaneous  Defences. — ^Upon  not  guilty  in  trespass  the  defendant 
gave  in  evidence,  articles  by  which  Sir  Robert  Hatton  (under  whom  the 
plaintiff  claimed  as  heir)  sold  the  defendant  300  of  the  best  trees  in  such 
a  wood,  to  be  taken  between  such  a  time  and  such  a  time.  Sir  Robert 
died,  and  the  defendant  within  the  time  took  the  trees ;  upon  which  the 

•  ■  • 

plaintiff  proved  Sir  Robert  was  only  tenant  in  tail,  but  this  was  a  volun- 
tary setdement  of  his  own ;  and  the  judge  held  clearly  that  this  sale, 

4 

being  proved  to  be  for  a  valuable  consideration,  bound  the  heir  in  tail, 
bemg  within  the  £7  £/i2.  c.  4.  and  besides  the  settlement  was^with  a 
power  of  revocation ;  and  the  plaintiff  was  nousuited.-«-/f4Z^/oii  v.  l^eal^ 
per  Jones,  C.  J.  1683. 

The  defendant  cannot  give  in  evidence,  that  the  goods  were  seized  a^ 
a  heriot,  or  that  the^  were  distrained  damage  feasant,  ^c.  {Co»  Lit,  283.) 
But  in  trespass  for  taking  goods  from  the  plaintiff's  wife,  *  he  may  give  f  *0 1  ] 
in  evidence  that  they  were  taken  after  a  decree  for  alimony  (for  that  b 
a  separate  maintenance,  and  not  in  the  power  of  the  husband.)  {Ptouh 
den  V.  Plowden,  E.  15  Car.  I.  Mar.  11,  pi.  31.)  But  he  cannot  give 
in  evidence,  that  the  plaintiff  had  no  property,  for  possession  is  sufficient 
to  maintain  trespass.  {Haywood  v.  Davies,  M.  1  Ann.  Salk.  4.)  So  he 
may  give  in  evidence,  or  plead  that  he  is  tenant  in .  common  with  the 
plaintiff:  but  if  he  would  take  advantage  of  a  stranger  being  so,  he 
must  plead  it  in  abatement^  for  that  will  not  prove  him  not  guilty. — 
Jnte,  pa.  34. 

So  if  there  be  two  defendants,  they  may  plead  a  tenancy  in  common 
in  one  of  them  with  the  plaintiff. — Haywood  v.  Domes,  sup. 

If  trespass  be  brought  by  an  executor  against  an  executor  dt  son  tort, 
he  may  give  in  evidence  payment  of  debts  to  the  value  in  mitigation  of 
damages ;  but  yet  there  shall  be  a  verdict  against  him,  for  he  is  never- 
theless a  trespas8er.*->.^;)on.  H.  1 700.  12  Mod.  441. 
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If  trespass,  be  brought  against  a  sherifF;  who  has  levied  goods  by  virtue 
of  zjt.  fa.  against  the  plaintiff,  he  need  not  shew  the  judgii|ent.  But  if 
the  goods  were  the  goods  of  J,  5.  and  the  plaintiff  claim  them  by  a  prior 
execution  (or  sale)  that  was  fraudulent^  the  sheriff  must  shew  a  copy  of 
the  judgment. — Lake  v.  Bellers,  H.  1698.  1  Raym.  733.  (a) 

Note ;  K  fi.  fa,  is  de  bonis  et  catallis  debitoris^  and  tlierefore  the 
debtor^'s  goods  only  can  be  taken  in  execution :  but  the  lev,  fa.  is  dc 
exitibus  terra,  and  therefore  the  cattle  of  a  stranger  levant  and  couchant 
may  be  taken,  for  they  are  issues ;  but  the  cattle  of  another  tenant  in 
common  cannot,  for  he  has  done  nothing  but  what  he  might  do ;  but 
then  his  title  must  be  found  by  the  inquisition,  for  otherwise  be  is 
bound  till  he  avoid  it  by  a  monstrans  de  droit.  (Briltony.Cole,  H. 
9  W.  III.  Salk.  395.)  Thef.  fa.  first  delivered  to  the  sheriff  ought 
to  be  first  executed ;  but  if  he  execute  the  second  first,  the  execution 
is  good,  and  the  party  can  only  have  his  remedy  against  the  sheriff^ 
Note ;  At  common  law  the  goods  were  bound  from  the  teste  of  the  writ^ 
but  by  29  Car.  they  are  bound  only  from  the  delivery  of  the  writ  to  th«. 
sheriff.— Gflrgroi^e  v.  Smith,  H.  2  W.  &  M.  Salk.  220. 

Per  Hardwicke,  C.  Neither  before  the  statutes  of  frauds  nor  since> 
is  the  property  of  the  goods  altered,  but  continues  in  the  defendant,  till 
execution  executed.  The  meaning  of  the  words,  '^Tliat  the  goods  shalf 
be  bound  from  the  delivery  of  the  writ  to  the  sheriff,"  is,  that  after  the 
writ  is  so  delivered,  if  the  defendant  make  an  assignment  of  hi:^  goods, 
unless  in  market  overt,  the  sheriff  may  take  them  in  execution. — Lou  thai 
V.  Tomkins,  2  Eq.  Ca.  Abr.  381. 
[  92  ]  Note;  By  21  Jac.  I.  the  defendant  may  to  a  trespass  quare  clausunt 

:    fi^S^lr  pl|?^d  a  disclaimer,  and  that  the  trespass  was  by  negligence  or  in- 
voluntary, and  tender  of  sufficient  amends  before  the  action  brought  ; 
whereupon,  or  upou  some  of  them,  the  plaintiff  shall  be  enforced  to 
#join  issue. 

New  Assigrmient, — If  in  trespass  quare  clausumfregit  a  tnan  declare 
generally  in  such  a  vill,  the  defeudaitt  may  plead  libcrum  tenementum^ 
and  if  the  plaintiff  traverse  it,  it  is  at  his  peril ;  for  the  defendant,  if  be 
have  any  part  of  the  land  in  tlie  whole  town,  shall  justify  it  there  i  anct 
therefore  the  better  way  is  for  the  plaintiff  to  make  a  new  assignment. 


(fl)  Trespass  for  breaking  and  en-  bailifT,  per  cur.  Prima  fade  the  war« 

tcring  plaiiiiirt*'*  house,  uiiU  seizing  rai)t  made  the  defendants  trespassers^ 

his  goods,  plea,   Not  Guilty,  and  a  and  it  w^s  their  business  to  prove  Ui« 

justitication  under.a^.yii.  against  writ  as  a  part  of  their  justification, 

tiic  goods  of  one  R.    The  only  cvi-  Gre^  v.  Middlesex  Sherifs,  I  Camp, 

deuce  to  connect  the  defendants  with  387. 
tht  trespass  was  their  warrant  to  the 

{Lambert 


Cha^.  L]  trespass. 

(Lambert  ▼.  Siroiher,  M.  14  Geo.  II.  C.  B.)  Yet  qufisre,  how  can  he  make 
a  new  assignment  unless  the  defendant  in  bis  plea  give  a  name  certain  to . 
die  locus  in  quo?  (a)  And  therefore  in  Jnon.  Dy.  23.  it  is  said  that  if 
the  defendant  say^  that  the  locus  in  quo  is  six  acres  in  D.  which  are  his 
fjreehold,  and  the  plaintiff  say  they  are  his  freehold,  and  in  truth  the 
plaintiff  and  defendant  have  both  six  acres  there,  the  defendant  cannot 
give  in  evidence,  that  he  did  the  trespass  in  his  own  soil,  unless  he  give 
a  name  certain  to  the  six  acres,  for  otherwise  (says  the  book)  the  plaintiff 
cannot  make  a  new  assignment.  And  it  is  certain  that  where  the  action  is 
transitory  (as  for  taking  the  plaintiff's  goods)  the  defendant,  if  he  would 
plead  the  locus  in  quo  to  be  his  freehold,  and  that  he  took  the  goods 
damage  feasant,  he  must  ascertain  the  place  at  his  peril ;  because  by  his 
plea  he  has  made  that  local  which  was  at  laige  before;  (^Elwis  v.  Lombf^ 
H.  2  Ann.  6  Mod.  II 7-)  for  the  taking  the  goods  is  the  gist  of  the  ac< 
tion,  and  therefore  the  plaintiff  may  prove  it  at  a  different  place  than  that 
laid  in  the  declaration.—!  Lit,  148.  (b) 

Jn  trespass  the  defendant  justified  in  a  place  called  ^.  as  bis  freehold ; 
the  plaintiff  by  way  of  new  assignment  said  that  the  place  in  which,  tfc*; 
is  called  B,  It  is  no  plea  to  say  that  J.  and  jB»  are  the  same  place ;  for 
by  the  new  assignment  the  bar  is  at  an  end. — 27  Hen.  VIII.  7.  (c) 
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(fl)  Until  defendant  gives  a  name 
ttt  the  place  where  the  trespass  was 
clone,  there  is  no  necessity  for  the 
piaintitl'  to  allidge  a  new  assignment, 
inasmuch  as  the  defendant  hath  not 
\ a  lied  from  the  meaning  of  {he 
plaintiff,  if  he.  give  not  a  name  cer- 
tain to  the  Six  Acres,  as  to  say, 
"  that  the  place,  ^c.  is  Six  Acres  in 
I>.  cajled  Grrenmcad**  &c. 

{y)  Vide  Dighy  v.  Fitzharberf, 
llob.  1Q4.  Et  vide  Stevens  v.  mist- 
ier^ 11  East,  51,  which  was  a  case 
of  trespass  for  breaking  and  enter- 
ing plaintiff's  close,  called  Shcp* 
herd's  Lane.  The  evidence  was,  that 
Shepherd's  Lane  was  a  parish  high- 
way, and  that  plaintiff  had  lands  on 
vne  side  only,  aiid  objected  that  this 
could  or}ly /rntitle  him  to  the  soil  and 
freehold  of  half  the  lane  opposite 
his  own  inclusiires,  and  would  not 
justify  hjs  declaring  for  the  lane  ge- 
nerally. It  w^s  proved  that  defend- 
ant had  depastured  his  cattle  all 
along  the  lane,  and  they  bad  broken 
into  an  inclosure  of  the  pluintiflf* 
And  per  cur,  the  plain tifl'  had  an  ex- 


clusive right  to  ^SLvt  of  Shepherd's 
Lane,  If  defendant  meant  to  drive 
plaintiff  to  confine  the  trespass  com* 
plained  of  upon  the  declaration  to 
that  part  of  the  lane  which  was  his, 
he  should  have  pleaded  soil  and  frc^ 
hold  in  answer,  which  would  have 
obliged  plaintiff  to  new  assign. 

(cj  The  general  use  of  adding  the 
second  count  is  this,  the  first  charges 
an  injury  done  to  the  landy  and  tak-- 
ing  the  goods  there,  that  is  in  its  na* 
ture  local,  and  must  be  the  founda^ 
tion  laid.  Thus,  the  reason,  and 
almost  the  only  reason  for  adding 
the  second  count  is  in  order  to  avoid 
the  locality,  as  it  is  for  taking  goods 
generally^  and  that  is  of  a  transitory 
kind,  and  may  be. supported,  though 
the  taking  be  found  to  be  elsewhere 
there  cannot  be  a  new  assignment 
but  where  there  is  a  special  plea,  and 
if  the  case  be  such  that  on  a  special 
plea,  the  plaintiff  may  be  driven  to 
a  new  assignment,  he  may  give  the 
matter  in  evidence  under  the  second 
count  on  not  guilty  pleaded*  Smitii 
V.  MilUsy  1  T.  R.  47P. 
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If  the  plaintiff  make  anew  assignment,  and  the  general  usue  be  joined 
thereon,  the  plaintiff  cannot  prove  the  defendant  guilty  at  the  place  men- 
tibned  in  the  bar ;  for  when  the  plaintiff  makes  a  new  assignment,  he 
iKraives  that  whereto  the  defendant  pleaded  in  bar ;  so  as  in  truth  if  it  bef 
the  same  place,  he  can  never  take  advantage  thereof,  and  therefore  if  it 
be  the  same,  yet  the  defendant  ought  not  to  rejoin  that  it  is  so,  but  plead 
not  guilty,  and  take  advantage  of  it  at  the  trials— Frees^oit  v.  Crouch, 
M.  1597.  Cro.  Eliz.  492.  fa/ 

Traverse. — As  trespass  is  a  possessory  action,  it  is  enough  for  the  plain- 
tiff  in  his  replication  to  traverse  the  title  set  out  by  the  defendant,  without 
•  setting  up  a  title  in  himself;  for  the  possession  admitted  in  the  plea  in  giving 
Colour  is  sufficient,  unless  the  defendant  can  make  out  a  title  in  himself* 
(Gary  v.  Holt,  M.  19  Geo.  II.  11  East,  70  (n.)  reported  m  Stra.  1238.) 
But  if  in  trespass  for  taking  a  gelding,  (or  other  chattel)  the  defendant 
plead  that  the  place  where,  8fc.  is  100  acres,  and  that  J.  S.  is  seised  thereof 
in  fee,  and  that  he  as  his  servant  and  by  his  express  orders  took  the  geld* 
ing  (or  other  chattel)  damage  feasant,  the  plaintiff  cannot  reply  de  ifijuria 
sua  propria  absque  tali  causa,  for  that  would  put  in  issue  three  or  four 
things;  but  he  must  traverse  one  thing  in  particular. — Cockerel  v. 
Jrmstrong,  E.  1 1  Geo.  II.  C.  B.  Willes,  99.  (b) 

Trespass 
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fa)  Trespass  for  breaking  and  en- 
tering plaintitf *8  house,  staying  there- 
in three  weeks,  and  seizing  and  carry* 
ing  away  his  goods,  plea  Not  Guilty. 
As  to   breaking    and   entering   the 
house,  and  staying  therein  twenty- 
four  hours,  part  of  the  said  time  in 
the  said  declaration  mentioned,  and 
as  to  seizing,  SfC.  defendant  pleaded 
a  justification  under  a  writ  of  Ji^  fa. 
Replication  to  the  last  plea,  admit- 
ting the  writ  </c  injuria  sua  proprid 
absque^  fyc.  defendants  proved  their 
justification,  but  it  appeared   that 
their  officers  had  staid  in  the  plain- 
tiff's    house     beyond     twenty-fuur 
hours.     Held,  that  the  last  plea  ap- 
plied to  the  whole  declaration,  and 
if  the  plaintiff  meant  to  have  relied 
upon  the  excess  of  hours,  he  ought 
to  have  said  so  by  a  new  assignment. 
As  cKe  pleadings  then  stood,  the  re- 
sidue of  the  cause  mentioned  in  the 
plea  was  alone  put  in  issue,  and  the 
length   of  time,  during  which   the 
officers  remained  in  the  house  was 


rendered  immaterial.  Smith  v.  Sheriffs 
of  MiddUseXy  2  Camp.  175. 

The  object  of  a  new  assignment  is 
to  give  the  go-by  to  all  the  defendant 
had  pleaded,  by  saying  that  the  tres* 
pass  stated  and  justified  by  the  de* 
fendaut  was  not  that  which  the 
plaintiff  complained  of  in  his  decla* 
ration,  but  other  or  different.  Cheas^ 
ley  V.  Barnes,  IQ  E^ast,  80. 

fbj  lu  trespass  the  declaration 
stated,  1st,  that  defendant  on  1st 
September,  and  on  divers  other  days; 
4*0.  broke  and  entered,  SfC.  at  Combe^ 
Second  count,  breaking  and  entering 
another  close  at  Combe;  plea,  1st 
general  issue.  2d,  As  to  the  break- 
ing, ^c.  at  the  said  several  days  an4 
times  when*,  Sfc,  in  the  first  county 
and  as  to  the  trespass  in  the  last 
count,  averment  of  identity  of  tbo 
closes  of  the  times,  <$'<*•  in  both  the 
counts  \  and  plea  that  at  the  said  se- 
veral days,  SfC,  when,  SfC.  he  com- 
mitted the  said  several  trespasses, 
^c.  by  leave  and  licence   of  the 

plaintiff* 


Chap.  I.]  trespass.  S3J 

Trespass  by  die  lord  of  a  manor  for  spoiling  hu  peal,  and  digging 
holes :  the  defendant  pleaded  a  right  of  common,  and  because  the  peats^ 
isc.  injured  his  right  of  common  he  removed  them ;  to  which  the  plaintiff 
replied  de  injuria  sua  propria  absque  tali  causa ;  the  plaintiff  cannot  on 
this  issue  give  in  evidence  that  there  was  a  sufficiency  of  common  left.^-* 
D*JyroUes  v.  Howard,  E.  1763.  3  Burr.  1385.  EtvideGoev.  Coiher, 
1  Sid.  106.  S.  P. 

The  defendant  pleaded  a  right  of  common  for  his  cattle  levant  and 
couchant,  and  to  another  count  a  licence  to  cut  down  a  tree  to  make  a 
gate,  and  that  he  had  applied  it  for  that  purpose.  The  plaintiff  rt^ 
plied  as  to  the  first  that  ihey  were  not  his  own  commonable  cattle  levanl 
and  couchant,  and  as  to  the  second,  proiestando  that  the  tree  was  not  ap- 
plied, traversed  the  licence  and  concluded  to  the  country.  The  de^^ 
fendant  demurred  specially  to  the  first  replication,  because  it  was  mid-* 
ttfarious,  and  as  to  the  other  because  it  c<mcluded  to  the  oountry  whea* 
it  should  have  been  with  an  averment.  But  the  court  beU  the  first 
traferse  good,  for  the  rule  is  not  that  you  must  join  issue  on  a  single 
iact,  but  on  a  single  point,  which  need  not  consist  only  of  one  h^.^^^ 
A  custom  from  the  nature  of  it  must  have  several :  in  this  case  th^  1^ 
vancy  and  couchancy  of  his  own  commonable  cattle  make  up  this  one 
point  of  right  to  the  common.  As  to  the  second  they  hteld  that  by  tW 
denial  of  the  licence,  and  admitting  all  the  rest  of  the  faol,  the  plaintiff 
put  the  substantial  thing  in  issue,  therefore  ought  to  conclude  to  th# 
country v—l{ay/Q(  v.  Robinson,  M.  30  Geo.  2. 

If  the  defendant  j^d  that  it  is  his  freehold ;  the  plaintiff  may  reply' 
three  ways,  1.  That  it  is  his  freehold,  and  then  he  must  always  traverse 
the  defendant^^plea,  except  in  one  case,  *and  that  is  where  he  makes  a    L    ^  J 
new  assignment.    2.  Or  he  may  derive  a  title  under  the  defend^nt^  and 


plaintiff.  Replication  that  defend- 
ant  of  his  own  wrong,  and  without 
the  cause  by  htm  alledged,  SfC.  com* 
mitted,  ^e.  Per  ElUnborougk,  C.  J. 
The  '^  cause''  in  this  case  means, 
'^  the  matter  of  excuse  alledgcd/* 
The  defendant  says,  that  at  the  said 
several  days  when,  Sfc»  he  had  the 
licence  of  the  plaintiff,  meaning  a 
licence  as  large  as  the  declaration, 
and  to  commit  as  many  trespasses  as 
the  plaintiff  has  assigned,  and  is  able 
to  prove.  The  replication  denies  the 
defendant's  justification  to  the  extent 
pleaded  by  him ;  it  denies  that  he 
had  licence  to  cemmit  the  several 


injuries  of  which  the  plaintiff  com- 
plained, and  is  able  to  pi^ve  within' 
the  terms  of  his  declaration.  The 
cause  put  in  issue  by  the  replication 
is,  that  the  defendant  had  not  a  li- 
cence as  extensive  as  the  trespass 
complained  of,  and  a  new  assign- 
ment could  have  done  no  more. 
Barnes  v.Hunt,  11  Easti  451.  Note^ 
the  evidence  was  of  trespass  com- 
mitted on  1st,  2d,  and  subsequent 
days  of  September,  And  of  licence 
by  plaintiff  to  defendant  on  the 
2d  for  that  and  other  subsequeivC 
times* 

tbeo 


98tf 


Injuries  affecting  real  Properly.        [Book  IfL 

then  he  musl  not  deny  its  being  the  defendant's  freehold.  3.  He  may  set 
up  a  title  not  inconsistent  \i  ilh  the  defendant's ;  and  then  he  may  either 
traverse,  the  defendant's  title,  or  not,  as  he  pleases. — Lambert  r. 
Stroiher,  M.  14  Geo.  11.  C.  B.  Willes,  222.  (a) 

If  the  declaration  be  for  taking  away  a  stack  of  rj'e,  the  jury  may  findh 
the  defendant  guilty  as  to  five  quarters  parcel  thereof,  and  not  guilty  a?  ta 
the  residue.  (2  RoL  Abr.  684,  pi.  6.)  So  if  the  declaration  be  for 
cutting  and  taking  away  trees,  the  defendant  may  be  found  guilty  of  the 
taking,  though  not  of  the  cutting.  {Player  v.  Warn,  M.  1G26.  Cro. 
Car.  54.  Rodney  v.  Strode^  M.  3  Jac.  11.  Carth.  SO.)  So  if  there  be* 
two  defendants,  the  jury  may  find  them  severally  guilty  as  to  part,  and  se- 
verally not  guilty  as  to  ihe  residue,  and  assess  damages  severally ;  but  tf- 
the  jury  were  to  find  them  guilty  de  pramissis,  and  then  sever  the  da- 
mages, it  would  be  ill,  for  by  finding  them  guilty  de  pramism,  thej 
find  them  equally  guilty,  and  then  they  cannot  sever  the  damages,  wbick 
is  to  find  one  more  guilty  than  the  other,  (b) 

Trespass  against  two  for  taking  goods ;  the  one  pleaded  not  guiltj, 
and  verdict  against  him  ;  the  other  pleaded  the  plaintiff  had  given  him  th» 
goods,  and  verdi<it  for  him ;  and  it  was  hoMen  that  the  plaintiff  should 
not  have  judgment  against  the  other,  it  being  one  action,  and  the  court 

apprized  that  the  title  was  against  the  plaintiff. — Titfy  v.  Woody^  7  £<K 

IV.  31.  cited  in  Porter  v.  Harris,  E.  14  Car.  II.    Hob.  54.  I'Lev.  65 

S.  C.  (c) 
Trespass  against  three  for  taking  the  plaintiff's  goods,  and  for  false 

imprisonment ;  judgment  by  default  against  one ;  not  guiky  pleaded  by 


\ 


Ca)  To  trespass  qu,  claiiA.Jregity 
defendant  pleaded  that  the  place  in 
which,   4*^.  was  the  soil  and   free- 
hold of  E,  B.  by  whose  command 
defendant    broke  and  entered,  S^c, 
ptaintifT  replied  that  the  said  place 
was  the  soil,  ^c.  of  E,  B.  but  that 
W.B.  demised  to  plaintiff,  by  virtue 
of  which  plaintiff  entered,  and  was 
possessed,  and  defendant  as  servant 
of  rr.  G.  entered,  and  by  his   com- 
mand committed   the  trespass  com- 
{>lained  of,  and   traversed   the  com- 
mand of  E.  B,  demurrer,  because  the 
demand  was  traversed.  And  because 
the  title  of  E.  B,  was  admitted,  and 
a  demise  bv  /F.  G.  slated,   and  no 
title   to   demise   deduced    to  /F.  G. 
And  upon  argument  it  was  held,  that 
the  plaintiff  might  in  such  an  action 
travcri^e  the  command  without   de- 
rtviDg  title  from  the  person  who  has 


the  soil  and  freehold  to  the  person 
demising  to  plaintiff.  Chambtrs  v. 
Donaldson,  1 1  East,  65. 

(h)  In  trespass  against  several, 
if  any  suffer  judgment  by  default^ 
the  plaintiff  need  only  give  evidence 
to  affect  the  rest,  and  it  is  mailer 
for  the  jury  whether  the  trespass 
proved  be  the  same  as  that  confessed. 
Harris  v.  ButtcrUy^  Cow  p.  4t»3. 

(rj  The  goods  must  be  parlicu- 
larly  specified,  for  the  defendant  can- 
not justify  the  taking  of  divers 
goods.  Bertie  v.  Pickerings  4  Burr. 
24-55.  Sed  secus  in  trover.  Vide  etium 
iryat  V.  Eiffington,  1  Stra.  6'37>  but 
more  fully  in  2  Uaym.  1410. 

In  trespass  there  can  be  no  acccs* 

sary ,  therefore  every  party  concerned 

is  liable  to  an  action.     Rex  v.  Jack^ 

.  ton,  I  Lev,  124.  Bro.  Tpespass^  1 13. 

another; 


Chap.  I.]-^  trespass.  t4l 

asotber;  and  t  demurrer  to  the  declaration  by  the  third.  At  the  trial 
of  the  general  issue,  there  was  likewise  a  writ  to  assess  damages  on  the 
judgment  by  default,  and  contingent  damages  on  the  demurrer.  The 
jury  gave  a  verdict  for  the  defendant  on  not  guilty,  and  <£lOO  on  th« 
writ  of  enquiry  as  to  one  of  the  defendants,  and  is.  as  to  the  other, 
lind  Lee,  C.  J.  was  of  ppinion,  that  the  jury  might  separate  the  da- 
mages,  tjie  defendants  i^ot  having  pleaded  joi^lly ^-^Cliapman  v^  Uoui^p 
X  13  Geo.  III.   2  Stra.  1 140. 

Costs. — But  M'heri^  the  plainti^  declared  against  twq  for  a  joint 
trespass,  and  the  jury  found  them  guilty  in  manner  and  /orm  as  the 
pliuntiff  complained  against  them^  and  assessed  damages  against  H. 
40i.  and  405.  co6t9,  and  against  tV.  Is.  and  U,  costs,  and  judgment 
was  entered  against  Hill  for  £4  damages,  assessed  by  the  jury,  and 
J[23  coats  de  incrtmtnto^  in  the  whole  £21 ,  and  a|;aipst  Ifinsey  for  Is. 
damages,  and  Is.  *  costs;  on  error  being  brought  for  this  cause,  the  [  *9iS  ] 
court  reversed  the  judgment,  saying,  that  as  there  was  a  joint  trespass 
laid  and  found,  the  damages  could  not  be  severed.—rJ/tV/  e(  fVinsey  y. 
Goodchild,  ?.  R.  T.  11  Geo.  IIL  5  Burr.  2790.  ((i) 


(a)  Trespass  for  the  entry  of  dis- 
used cattle,  prr  quod  plaintiti's  cattle 
vere  infected:  Not  Guilty  pleaded: 
verdict  for  plaintiff,  damage  20f.  On 
notion  to  allow  plaintiff  full  costs, 
'\%  was  all.c^gpd,  he  ought  not  to  be 
punished  for  joining  this  cause  of 
action,  with  trespass,  to  avoid  vex  a* 
tion.  Defeodant  insisted,  that  mat- 
ter, alleged  merely  in  aggravation, 
cannot  intitle  plaintil!  to  full  costs. 
But  Pratty  C.  J.  and  Pmois  and  fbr- 
te§eue,J.  wjcre  for  full  costs,  because 
the  consequential  damage  is  a  mat* 
ter  for  which  the  plisiintiif  might 
have  had  a  distinct  satisfaction; 
and  they  likened  it  to  the  case  of 
battery,  per  quod  eontortium  of  the 
wife,  or  icrvitium  of  the  servant 
mniiUf  which,  fur  that  reason,  are 
not  within  the  statute.  (Vide  Broivne 
V.  Gibbons,  Salk.  906,  Batchelor  v. 
Biggs,  3  Wils.  319-  2  Bla.  854.)  The 
true  distinction  is,  where  the  matter, 
alleged  by  way  of  aggravation,  will 


entitle  the  par^y  to  a  distinct  satis- 
faction. Asportation  of  trees  may 
be  a  ground  fur  trover,  but  yet  may 
be  laid  as  an  aggravation  in  trcs^ 
pass,  and  the  plaintiff  shall  have 
full  costs.  If  a  man  enters,  and 
chaces,  and  kills  my  cattle,  that  is 
a  distinct  wrong,  but  yet  may  be 
joined  as  matter  of  aggravation. 
(Vide  Thompson  y.  Berry ^  Stra.  551.) 
Suppose  I  have  two  closes  at  a  greaf 
distance,  and  the  same  water-aourse 
running  through  both,  I  may  allege 
tl^e  eptry  into  one,  per  quad  the 
water  was  prevented  from  coming 
to  the  other,  and  there  shall  be  tull 
costs :  Et/re,  J.  held  contra^  because 
this  recovery  would  not  be  plead* 
able  to  a  special  action  on  the  case, 
for  the  special  injury,  quod  cestui 
negaierunty  adjudgt;d  to  the  plaintiff 
his  full  costs.  Anderson  v.  Buckton'^ 
1  Stra.  192.  Vide  Say.  L.  of  Costs. 
c.  4.  3  Com*  Dig.  tit.  Costs,  (A,,  3.) 
235. 
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Injuries  affecting  real  Property:      [Booi^  III< 


CHAPTER  II. 


OF    EJECTMENT* 


THE  second  sort  of  action  which  may  be  brought  for  an  injnrjr  af* 
feeling  (he  real  property  of  the  party  is  an  Ejectment,  by  which  a  term 
for  years  is  to  be  recdvered ;  and  as  this  is  almost  the  single  action  now 
in  use  for  the  recovery  of  estates,  (the  person  who  claims  the  right 
bringing  an  ejectment  in  the  name  of  a  fictitious  lessee)  it  will  be  ne* 
cessary  to  treat  pretty  largely  upon  this  head. 

The  plaintiff  who  claims  a  title  feigns  a  lease,  and  in  the  name  of  the 
fictitious  lessee  delivers  a  declaration  against  the  casual  ejector-  (who  is 
also  some  feigned  person)  to  the  tenant  in  possession ;  upon  this  de- 
claration there  is  mdorsed  a  notice  to  the  tenant  in  possession  in  the 
name  of  the  casual  ejector,  signifying,  that  unless  he  appear  and  defend 
his  title,  he  shall  let  judgment  pass  by  default.  This  service  may  be 
on  the  tenant  himself  in  any  place  off  the  premises,  but  if  it  be  on  the 
wife  or  servant,  it  must  be  on  the  premises;  (JSavage  v.  Den/,  H.  10 
Geo.  II»  K.  B.  £  Stra.  1064.)  and  if  it  be  on  the  servant,  there  must 
be  some  acknowledgment  by  the  tenant  of  havmg  received  it.  {Anon. 
M.  10  W.  lU.  Salk.  255.)  By  11  Geo.  2.  c.  19>  the  tenant  must  give 
notice  to  his  landlord,  of  any  declaration  in  ejectment,  under  the  pe- 
nalty of  three  years'  rent,  (a)  and  the  landlord  may,  by  leave  of  the 
court,  make  himself  defendant  with  the  tenant  in  posaeasion,  in  case  he 
appear;  and  in  case  sudi  tenant  refuse  to  appear,  judgment  shall  be 
aigned  against  the  casual  ejector;  but  upon  the  landlord's  entering  into 
the  like  rule  to  confess^  as  the  tenant  ought  to  have  done,  the  court  shaK 
order  a  stay  of  execution  upon  such  judgment  till  further  order,  (h) 


fa)  But  a  tenant  to  a  mortgagor, 
who  omits  to  give  notice  of  an  eject- 
ment, brought  by  the  mortgagee,  to 
enforce  an  attornment,  is  not  within 
tliis  statute.  Buckley  v.  Buckley^  1 
T.  Rep.  64^7 > 

(b)  By  1 1  Geo.  II.  c.  19-  *.  18, 
if  a  tenant  give  notice  that  he  means, 
to  quit,  and  does  nut  quit,  the  pe* 
nalty  is  double  rent. 

And  b>  4  Geo,  11.  c.  28.  «.  1, 
tenants  for  lives  or  years  wilfully 
holding  over,  after  the  determination 
of   their  term,  and  after  demand 


made,  and  notice  in  writing  givea 
for  delivering  possession,  shall^  foB 
the  time  they  shall  so  hold  over, 
pay  at  the  rate  of  donUt  the  yua^ 
value. 

The  statute  4  Geo.  IL  c.  28w  «.  1, 
requires  the  landlord's  notice  to  be 
in  writing;  but  the  11  Geo.  U.  c.  19« 
i.  ,  does  not  say,  that  the.tenaafs 
notice  must  be  in  writing,  and  there- 
fore, under  this  last  act,  verbal  no- 
tice may  be  given.  Timmins  v.  Aoio- 
Imon^  3  Burr.  J  603. 


In 


CB4P«  n.]  EJIICTHENT. 

la  cases  of  a  vacant  possession,  no  person  claimHig  title  will  he  let  in 
to  defend,  but  he  that  can  first  seal  a  lease  upon  die  premises  must 
obtain  po^^pssioii.— Jones  ex  dem.  Woodward  v.  Williams,  T.  13  Geo.  2. 
1  Barnes,  122.  (a) 

A  mortgagee  need  not  give  notice  to  a  tenant  to  quit  before  bringing 
his  ejectment,  if  he  mean  onlv  to  get  into  the  j-eceipt  of  the  rents  and 
profits  of  the  estate,  though  the  mortgage  be  made  subsequent  to  the 
tenant's  leasjs.  But  in  such  case  he  shall  not  be  suffered  to  turn  the 
tenant  out  of  possession  by  the  execution.  In  the  present  case  the 
lease  was  only  from  year  to  year,  and,  with  respect  to  the  last  year* 
Q^ht  be  considered  as  a  lease  subsequent  to  the  mortgage:  but  the 
court  held  it  would  have  been  the  same,  if  the  lease  were  for*^  long 
term. — White  ex  4eip.  Wbaikj/  v.  Hawkins,  M.  14  Geo.  III.  1  DougK 
as.  (n.  7.)  (b) 

If  a  tenant  hold  from  year  to  year,  the  landlord  cannot  maintain  aQ 
ejectment  without  giving  six  months'  (c)  previous  notice,  uuless  the 

tenant 
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(aj  In  B.  R.  an  affidavit  must  be 
made  of  the  sealing  of  the  lease, 
oaster  of  the  plaintiffy  SfC,  and  then 
on  motion  the  court  will  allow  judg- 
ment to  be  entered  against  defend- 
ant, unless  he  appears  and  pleads. 
But  in  C.  B.  no  affidavit  or  motion 
is  necessary,  for  plaintiff  gives  a 
rule  to  plead  on  the  first  day  of 
term,  and  if  defendant  does  not  ac- 
cordingly appear,  and  plead,  judg- 
ment niay  be  signed.    2  Sell.  Prac.  3. 

(bj  Vide  etiam  Doe^  d.  Da  Costa 
V.  Wharton^  8  T.  R^p.  2.  A  mort- 
gagee may  recover  in  'ejectment 
against  a  tenant  cUiming  under  a 
lease  made  by  mortgagor,  without 
privity  of  mortgagee  subsequent  to 
the  mortgage,  without  giving  notice 
to  quit.  Keech  v.  Hall,  Doug).  21/ 
But  if  the  tenancy  be  from  year  to 
year,  and  the  landlord  mortgages 
during  the  year,  the  tenant  is  en- 
titled to  six  month's  notice  to  quit. 
Birck  V.  Wright,  I  T.  Rep.  378. 
380. 

No  ejectment,  however,  shall  be 
brought  against  ^  tenant  who  has 
been  encouraged  by  the  mortgagee 
to  lay  out  mo^^y  on.  the  premise. 


Cowp.  473,  cited  in  Kecch  vi  ffull, 
sup. 

In  Thunder  v.  Belcher,  3  Ea^t, 
451,  Elienborwigh,  C.  J.  held,  that 
a  mortgagor  in  possession,  being 
only  a  tenant  at  sutieiance,  is  not 
entitled  to  notice  to  quit,  and  one 
tenant  at  sufferance  cannot  n^ake 
another ;  the  mortgagor's  lessee,  af- 
ter  the  mortgage,  therefore  cannot 
be  said  to  have  any  possession  under 
the  mortgagee,  and  consequently  he 
cannot  claim  any  notice  to  quit. 

(cj  It  must  be  half  a  y,ear$  no* 
tice,  and  not  $ix  months.  Bight  e:c 
dera.  Fhxver  v.  Derhy^  I  T.  Rep. 
163.  Per  Buller,  J.  citing  Fear  Book^ 
13  Hen,  VIII.  15  (b).  But  notice 
is  not  necessary  on  either  side,  whe* 
thcr  the  tenant  holds  for  a  certain 
terra.  Messenger  v.  Armstrongs  1 
T.  Rep.  52.  Nor  need  any  notice, 
be  given  to  a  tenant  who  has  at« 
torned  to  a  stranger,  or  otherwise 
disavowed  his  landlord.  Parker  ex 
dem.  JFalker  v.  Constable,  3  Wils.  25. 
-Doe,  d.  Forster  v.  IVilliamSt  Cowp. 
62^,  Doe,  d.  Shpre  v.  Porter,  3 
T.  Rep.  13.  R'  V.  Stone,  6  T.  Rep. 
298.  Doe,  d.  Williams  v.  Pasqmli^ 
t^eal^e  N.  P.  Ca»  l^,  in  which  cas^ 

Kenyan^ 
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tenant  have  attorned  to  some  other  person,  or  done  some  other  act  dis* 
claiming  to  hold  as  tenant  to  the  landlord ;  and  in  tiiat  case  no  notice  is 
necessary .-^TArog^Mrton  v.  IVhelpdafe,  B.  R,  Hil.  9  Geo.  III.  (a) 

If 


»«— 


l^emfoUf  C.  J.  wd,  that  if  a  tenant 
put  his  landlord  at  defiance,  he  may 
consider  him  either  as  his  tensint  or 
a  trespassar,  in  which  case  no  pre« 
Tious  notice  is  necessary ;  but  if  the 
tenant  does  not  dispute  his  land- 
lord's title,  he  is  entitled  to  notice. 
So  where  a  tenant  holds  under  a 
^oid  lease,  no  notice  is  necessary. 
t  Esp.  N.  P.  Dig.  464.  Unless  the. 
land  Ford,  by  accepting  rent,  admits 
the  tenancy  to  be  legal.  Doc,  d. 
Uartin  v.  ffatts,  7  T.  Rep.  83.  So 
notice  to  quit  was  held  unnecessary, 
where  -B-  held  under  an  executory 
agreement  with  A.  for  a  lease  dur- 
ing their  joint  lives.  Doe^  d.  Brom^ 
fitld  V,  Smith,  6  East,  530. 

But  notice  is  necessary  in  all 
frases  where  toe  duration  pf  the 
tenant's  term  and  interest  js  not 
Hxed  and  limited  by  previous  agree- 
ment, as  if  he  hold  from  year  to 
year,  as  long  a^  lie  and  the  landlord 
can  agree,  px  where  its*-  duration 
must  remain  uncertain  from  the  na- 
ture of  things,  as  if  hp  he  teijan^ 
during  the  life  of  anot|)er,  or  (tip 
like,  in  neither  of  which  cases  car> 
the  landlord  recover  or  the  tenant 
relinquish  his  posscssioq  >vithout 
previous  notice.  Maddon,  ^.  pa/fer 
Y.  White,  2  T.  Rep.  159.  And  if 
the  tenant  die,  his  executor,  4'C« 
shall  have  the  like  notice.  Doe,  d. 
Porter  v.  Shore,  and  Parker,  d.  N^al- 
ker  T.  Constable,  sup.     Vide  etiara 

Sykes,  d,  Mufgatrovd  v.  , 

cited  1  T.  Rep.  l6l.     Den,  d.Jqck- 
Hn  V.  Cartwright,  4  East,  :)1. 

fa  J  As  to  what  shall  be  deerapd 
a  sufficient  notice  to  quit,  it  was 
held  by  Beatk,  J.  at  Gloucester,  T. 
1800,  that  upon  a  taking  from  Old 
Jfiichaelmas  to  Old  Michaelmas,  a 
notice  to  quit  at  Michaelmas  was 
siiffici^'nt.  Woodf,  landlord  and  7>- 
fitffff,  224.  (2d  ed.)  So  a  notice,  de- 
Imrcd  at  Michaelmas^  ITj^y  to  quit 


"  at  Ijody  Day,  jchich  will  be  in  tb^ 
year  1795,"  wjis  held  good^  for  the 
intention  is  clear,  and  the  words 
"  in  the  year  1795,"  may  be  rer 
jccted.  Doe  ex  dcm.  Bedford  D, 
v.  Kighttcy,  7  T.  Rep.  63.  So  a 
notice  to  quit  at  the  expiration  of 
the  current  year  of  the  tenancy, 
which   shall  expire  next  after  the 

,  end  of  one  half  year  from  the  dato 
of  the  notice,  is  sufficient,  thougli 
no  particular  day  is  mentioned. 
Doe  ex  dera.  Philips  v.  Butler^  ? 
Esp.  *N.  P,  Ca.  5H9.  It  is  neces^ 
sary,  however,  that  the  notice  sbo^l4 
be  to  quit  at  the  end  of  the  current 
year  of  the  tenancy ;  for  if  a  notice 
to  quit  at  Midsummer  be  given  to  a 

^  tenant  holding  from  Michaelmas,  it 
will  he  in^uHicient;  Oakapple  ^x 
dem.  Green  v.  Copous^  4  T.  R.  36^1  j; 
but  a  notice  to  quit  at  a  particular 
day  is  primd  facie  evidence  of  a 
holding  from  that  day,  unless  the 
contrary  is  shewn.  Doe  ex  dem. 
PuJdicombe  v.  Harris,  1  T.  Rep, 
l6l.  (n.)  And  where  a  notice,  hav- 
ing ))een  delivered  on  Q9^h September^ 
ta  quit  on  2^1^  March  or  8th  ApriC 
next,  defendant  objected  to  it,  be-r 
cause  it  did  pot  express,  with  suffi- 
cient certainty,  the  end  of  the  te- 
nancy, and  the  time  when  he  Mas 
to  quit,  and  that  it  was  at  all  eventa 
incumbent  on  the  lessor  of  the  plain- 
tiff to  shew  that  the  defendant's 
tenancy  comuunced  fiihcr  on  (he 
25th  March  or^lhe  8lh  Aprit,  Lori 
Keni^on  ruled  the  potice  sufficient, 
and  t|)at  the  oniis  of  proving  the 
commencement  of  his  demise  lay  oi^ 
the  defendant.  Doe  ex  dem.  il/a^ 
fkewson  v.  Wrightman,  4  Esp.  N.  P, 
Ca*  5.  In  which  case  the  demise 
was  laid  on  a  day  subsequent  tq 
the  8th  April,  It  may  be  proper 
in  this  place  to  observe,  that  where 
the  tenant,  being  applied  to  by  h^ 
landlord,  respecting  the  commdn^ 

meat 


If  A.  be  seiteci  in  tet,  and  a  stranger  enters  by  virtue  of  a  lease  tot 
years  which  is  void,  and  pays  rent  tjo  A,  A.  can  never  proceed  against 
him  as  a  disseisor ;  for  the  acceptance  of  rent  is  a  full  allowance  of  tht 
lease  he  claims,  and  consequently  the  entry  by  virtue  of  it  is  made  right* 
fill. — Barham  v.  tiayman^  Oy.  173.  in  marg.  Molyntauxi  Ca,  JL 
6Jac.l.  iRol.Abr.  66!.Ca; 

Tenant  for  life  by  lease  and  release  made  a  lease  for  life,  tenant  in 
tail  when  he  came  into  possession  accepted  rent,  yet  this  is  no  donfirma- 


^k 


t 


fnent  of  his  holding,  (old  him,  that 
it  began'oa  a  certain  day,  and  the 
landlord  gave  him  notice  to  quit, 
agreeable  to  that  information  the 
tcaant  will  be  precluded  from  seu 
ting  up,  that  his  tenancy  began  ou 
a  differerit  dily,  evert  though  he  can 
prove,  that  the  information  he  gave 
proceeded  from  a  mistake,  and  not 
from  an  intention  to  deceive.  Dot  ex 
dem.  E^rt  v.  Lamblyy  2  Csp.  N.  P. 
Ca.  €35.  As  to  the  notice  to  quit, 
it  should  be  expressed  in  clear  and 
definite  terms,  so  as  to  avoid  any 
objection  at  the  trial  of  the  eject- 
ment, for  it  has  been  held,  that 
where  an  irregular  notice  is  given, 
it  is  not  incumbent  on  the  party 
served  to  object  to  it  at  the  time  of 
service,  for  he  may  do  it  at.  the 
trial.  It  is  not  necessary  that  the 
notice  should  he  directed  to  defend* 
ant,  if  in  terms  it  shews  the  defend- 
ant is  tenant  to  the  plain tilf<»  and  if 
it  is  proved  to  have  been  scjved  on 
defendant  at  the  proper  time.  Doe 
ex  dem.  MtUhewson  v.  IVrightman^ 
sup. 

To  avoid  the  effect  of  this  notice^' 
defendant  will    sometimes   shew  a 
wuver  of   it  by  the  lessor  of   the 
plaintiff,  as  where  he  had  received 
rent  after  the  time  of  quitting  men- 
tioned in  the  notice,  {Goodrigkt^  d.  • 
Charter  v.Cordvjent,  6  T.  Rep.  219,)  • 
or  distrained,  {Zouch  et  Ward  v.  iVil" 
iingalCy   1  H.  Bla.  311,)  or  brought 
covenant  for  it,  (Crampton  v.  il/iVi- 
ihttUf   Run.  on  Ejectment,  80,)    or 
done   some  other   act   wiicreby  ho  . 
has  acknowledged  the  defendant  to 
be  his  tenant  after  that  time ;  but  ? 
C^e  payment  of   rent  due   before. 


though  made  after  the  time  of  quit- 
ting, does  not  avpid  the  uotice ;  nor 
will  a  landlord,  who  has  given  one 
notice,  and  brought  an  ejectment  on 
it,  lose  the  benefit  of  it  by  giving 
another,  to  quit  at  a  subsequent 
day,  under  an  idea  that  ho  should 
not  be  able  to  prove  &e  first.  Doe^ 
d.  Wiiliams  v.  Humphrey i^  S  East. 
237. 

(a)  The  mere  acceptance  of*  rent 
for  occupation,  subsequent  to  th^ 
time  appointed  for  quitting  by  the 
notice  given,  is  not  of  itself  a  waivec 
of  such  notice,  but  matter  of  evi- 
dence, to  be  left  to  the  jury  on  the 
question  of  intention.  Doe,  d.  CAr^ 
ney  v.  Batton,  Cowp.  243.  So  am 
action  for  use  and  occupation,  sub» 
sequent  to  the  time  appointed  by 
such  notice,  and  an  ejectment  to- 
gether, and  the  former  is  no  bar  t0 
the  latter,  ibid,  246 ;  but  a  distrese 
taken  for  rent,  accrued  after  th^ 
time  appoinicd  by  such  notice,  is  m 
waiver  of  the  notice.  Zouch,  d.  JVarS 
V.  IViliittgale,  1  U.  Bla.  311.  And 
it  seems,  the  acceptance  of  siuglfc 
rent  is  a  waiver  of  the  landlord's 
right  to  double,  under  stat.  4 Geo.  IL 
c.  28.  And  Aston,  J,  said,  that  where 
an  ejectment  has  been  brought  undev> 
sect.  2.  of  this  statute  for  the  for« 
feiture  of  a  lease,  there  being  huli^ 
a  year's  rent  in  arrear,  and  no  suf* 
ficicnt  distress,  there  acceptance  of 
rent  afterwards  by  thd  landlord, 
had,  he  believed,  been  held  a  waiver 
of  the  forfeit urc",  which  might  well 
be,  for  it  is  a  penalty,  and  by  ac- 
cepting the  rent,  the  party  waived 
the  penalty, 

tioB. 
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tioa,  biit  the  lease  is  absolutely  void  on  ihe  dftatb  of  tenant  ior  life.— r 
Jame^  ex  dem,  jiubrey  v.  Jenkins,  C.  B.  T •  30  &  51  Geo.  It. 

In  ejectment  by  a  landlord  against  his  tenant,  on  a  {proviso  for  recently 
for  a  forfeiture,  the  whole  coort  held  that  the  lessor  bringing  covenant 
for  half  a  year*a  rent  subsequent  to  the  tithe  of  the  demise  laid  in  the 
declaration  in  ejectment,  was  a  waiver  of  the  right  of  entry  for  the  for- 
feiture, and  an  acknowledgment  that  the  covenant  then  subsisted,  lie 
law  will  always  lean  against  forfeitures,  as  coiurts  of  equity  relieve 
against  (hem.— Ro^  ex  dem.  Crtmpton  v.  MinsfOlit,  B.  R.  East.  33 
Geo.  IL  Seiw.  N.  P.  635. 

By  4  Geo.  II.  c.  28|  where  the  landlord  or  lessor  hdis  right  16  re-enter 
for  non-payment  of  rent,  and  no  sufficient  distress  is  to  be  found  on  the 
prenrisetf,  he  may,  without  any  formal  deitaand  or  re^etttry,  aferve  a  de- 
claration in  ejectment,  Ca J  or  in  case  the  same  cannot  be  legally  served, 
or  no  tenant  be  id  actual  possession  of  the  premises^  dien  affix  the 
satme  upoot  the  door  of  any  demised  messnaige ;  of  in  case  there  be  no^ 
messuage,  then  upon  some  notorious  place  of  the  lands,  (b) 

A  very 


*m 


(a)  As  to  the  service  rf  the  dei^ 
ckitatian^  it  need  not,  in  general,  be 
on  the  Itemises,  for  if  the  tenant,  or 
his  wife,  be  personally  served,  it  is 
sufficient.    Run.  on  Ejectment^  165. 
(edL  1:795.)    But  Seboyn,  (N.  P.  Afo. 
641,)  says,  that  service  on  the  wife 
nnst  be  on  the  premises,  or  at  the 
dwelling-house  of  her  husband.  Vide 
Doe,  d.  Mortland  v.  BayHss^  6  T.  Rep. 
765 ;  and  Doe^  d.  Baddam  v.  Roe,  2 
Bos.  &  Pull.  55.  S.  P.     In  Jones,  d. 
Qr^ths  >r. Marsh,  4  T.  Rep.  465,  it 
was  said,  Fer  Kenyon,  C.  J.  that  ser- 
vice of  the  declaration  on  the  wife, 
at  her  husband's  dwelling-hbuse,  is 
good,  if  it  appears  that  she  is  living 
with  him.  And  in  Jenny,  d.  Preston 
V.  CuttSy  I  Bos.  &  Full.  N.  R.  308, 
the  court  held  service  on  the  wifo  of 
the  tenant  good,  she  living  with  her 
husband,  and  having  admitted  that 
her  husband  had  received  the  de- 
claration. But  in  Goodtitle,  d;  Read 
V.  Badiitle,  1  Bos.  &  Pull.  384<,  the 
couit    refused    to  admit  the  mere 
aoknowiedgment  of  the  wife,   that 
she  had  received  the  declaration  to- 
bind  the  husband.    Yet  in  ^mith,  d. 
Stourtoh  V.  Hurst,  I  H.  fila.  644, 


service  on  the  daughter  before  the 
essoin  day  (the  tenant  and  his  wife 
being  abwnt)  was  held  good,  on  the 
acknowledgment  of  the  wife,  though 
it  did  not  appear  that  her  daughter 
had  given  her  the  declaration  before 
the  essoin  day.  So  service  on  the 
tenant's  child,  niece,  or  servant,  ow 
the  premises f  wiU  be  good,  if  it  be 
afterwards  acknowledged  by  the 
tenant  himself.  Goodright,  d.  Wad^ 
dington  v.  Thrusiout,  2  Bia;  800. 
Anon.  Saikw  255.  GoodOde^d.  Read- 
V.  BadtitUf  sup.  Vide  etiam  Savage 
v.  Dentf  sup.  p.  9^  a. 

(b)  So  if  the  tenant  abscond; 
leaving  some  person  in  the  house, 
service  on  that  per^n  vtill  be 
deemed  good,  on  afSdavit  of  the 
circumstances.  SprigktUy^  d.  Co^ 
Uns  V.  Dtmch,  2  Burr.  1 1 16 ;  on  the 
authority  of  which  cate,.  it  was 
moved  ih  Goodtight^  d.  Method  v. 
Noright^  I  Bla.  2^0;  that  service 
at  the  tenant's  house  on  13th  May 
preceding^  might  be  deemed  good,  it! 
having  been  formerly  usual  to  grant 
such  rules,  with  respect  only  to  fu^ 
ture  service,  and  ndt»  with  any  re* 
trospecti  but  that  in  the  case  relied 

upon^ 
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A  ^wy  litde  antter  k  saflkient  to  keep  tte  possession^  Aerefore  where 
tli«  deCsaduit  had  kft  sone  beer  ill  Ins  cellar,  the  landlord  proceeding 
as  on  a  Tacanl  possesrion,  die  judgment  and  execution  were  set  asiijie 
%iith  cost8»-^5ii«tfge  ▼•  Deni^  H.  10  Geo.  II.  Stra.  1064,  more  fully 
alaled. 

By  the  same  act,  where  an  ejccbnent  is  brought  against  at  tenant  for 
non-payment  of  rent,  <the  tenant  may  at  any  time  before  the  firial  pay 
into  comrt  die  rent  arrear  and  die  costs,  and  tfaereopon  the  proceedings 
shall  be  8tayed.-*N«  B.  The  courts  hild  done  this  antecedent  to  this  act. 
JDoomes  v.  Turner,  M.  B  W.  III.  2  Salk.  597. 

La  ^ectment  by  a  landlord,  the  tenant  moved  to  stay  proceedings  upon 
payment  of  rent  arrear  and  costs.  On  a  rule  to  riiew  cause  it  was  in« 
sbted  for  the  plaintiff,  that  the  case  was  not  within  the  act,  for  that  it 
was  not  an  ejectment  founded  singly  on  the  act,  but  diat  it  was  brought 
fikewise  on  a  ehuise  of  re-entry  in  the  lease  for  not  repairmg,  and  the 
lease  was  produced  in  court;  however,  the  rule  was  made  absolute,  with 
liberty  for  the  plaintiff  to  proceed  upon-  any  other  title.— Pure  ez  dem; 
WUk$r$  et  af  v.  Sturdy,  H.  17M. 

The  person  who  swears  to  the  service  must  swear  positively  that  such 
a  one  is  tenant  in  possession,  and  that  he  read  the  indorsement  to  him^ 
and  aftciBeinted  him  with  the  confents  thereof:  i^  upon  this  affidavit 
die  plaintiff  moves  for  judgment  against  the  casual  ejector,  which  is 
granted  unless  the  tenant  enter  into  the  common  nde  of  confessing  lease^ 
enUy  and  ouster  (a) 

If  there  be  several  persons  who  claim  title,  the  rule  may  be  drawa 
geoerally,  or  particularly :  generally,  ai  that  J.  S.  who  claims  title  to 
the  premises  in  question  in  his  possession  should  be  admitted  defendant 
for  such  messuages ;  and  this  puts  a  necessity  on  the  plaintiff  to  distin** 
guish  by  proof  what  tenements  are  in  each  tenant's  possession,  other- 
wiae  he  can  have  no  verdict.  But  if  the  rule  be  drawn  specially,  that 
sapersedes  the  necessity  of  proof  diat  die  landa  are  in  his  possession. 


si 


upon,  this  rule  was  first  altered  in 
B.  R.  though  it  had  before  been  the 
coarse  in  C.  B.  and  a  rule  to  shew 
cause  was.  granted  in  this  case,  and 
that  service  at  the  house  night  be 
good.  £t  vide  Gulliver  v.  Wag- 
Uafftj  \  Bla«  317.    So  in  Douglas 

V.     ^  Stra.  &7lif  service  at 

defeodatft!s  house  was  held  good, 
oo  affidavit,  that  the  servants  re«> 
fused  to  call  their-  master^  or  re* 


ceive  any  papers.  So  where  the 
tenant  in  possession  was  personated 
by  another,  who  accepted  the  ser- 
vice in  the  tenant's  name,  it  was 
held,  that  service  on  such  person 
was  good.  FenUf  d.  TjfrrcU  v.  Venn, 
2  Burr.  1181. 

CaJ  But  in  the  case  of  a  vacant 
possession  no  affidavit  of  service  is 
necessary.  LiU.  Prac.  Reg,  499. 


If 


Wa 
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tf  tiie  plaintiff  after  issue,  and  before  tb^  trial,  enter  into  patt,  th« 
defendant  may,  at  the  assizes,  plead  tbis  as  a  plea  puis  darrein  cod- 
tinudnte  in  bar  to  the  plaintiff's  action,  but  it  is  at  the  discretion  of 
ttie  justices,  whettier  they  ^ill  receive  it ;  but  if  they  do,  it  stops  the 
trial,  and  the  plaintiff  is  not  to  reply  to  it  at  the  assizes,  but  thejui%«. 
is  to  return  it  as  parcel  of  the  record  of  Hisi  Pfius. — Moore  ▼•  Haw^ 
idns,  M.  SJac.i.  Yelv;  180.  Cro.  Car.  261.(^0; 

The  plaintiff  lias  a  right  to  proceed  both  for  the  possesion  and  the 
trespass,  and  therefore  the  death  of  the  lessdr  (though  only  t^naftt  for 
life)  is  no  abatement ;  but  if  the  plaintiff  in  such  case  insist  to  go  ott, 
the  court  will  oblige  him  to  give  security  for  payment  of  the  costs  in  case 
judgment  go  against  him.'-'Thrustout  ex  dem.  Turner  v.  Grtyj  M. 
ioGeO.lI.  2Stra.]056. 

If  OH  the  trial  the  defendant  will  not  appear,  aiid  confess  lease,  entry^ 
and  ouster,  (b)  the  course  is  to  call  the  defendant  to  confess,  Sfc.  and 


'  fa)  Sed  vide  Paris  v.  Salkeld^ 
-St  Wils.  137. 139,  fyHmoi,  C.  J .  held, 
,  that  he  was  bound  td  receive  this 
plea  if  verified  by  affidavit,  and 
Lord  Kenyan  con  Armed  the  same 
doctiinc  io  LofHtU  v.  Eastqf,  ST.R. 

fbj  In  Doe  ex  de\n.  Fishft-  v. 
Prossef,  Cowp^ClZi  l^^rd  Mansjittd 
said,  actual  ouster  does  not  mean 
an  act  accompanied  by  actual  force. 
A  man  may  come  in  by  a  rightful 
possession,  and  yet  hold  over  ad^ 
icr^c/y  withouia  title.  If.be  does, 
such  holding  over,  under  circum- 
stances, will  be  oqtiivalciit  to  an 
actual  qubter.  If  tenant  pur  auUr 
i'tc  hold  over  for  twenty  years  after 
the  ddath  of  catui  ^qut  lic,  buch  hold- 
ing over  wiH  in  eject  merit  be  a  com- 
plete bar  to  the  remainder-raan  or 
reversioner,  because  it  was  adverse 
to  bis  title.  So,  in  caa»e  of  tenants 
in  common,  the  possession  of  one. 
tetiant  in  common,  co  ndtnine  as  te- 
nant in  common,  can  never  bar  his 
Companion,  becuiiH'  such  possession 
is  not  adverse  to  the  right  of  his 
companion,  but  in  support  of  their 
common  title,  and  by  paying  him 
his  share  he  acknowledges  him  as 
his  co-tenant :  nor  indeed  is  a  refusal 
to  pai/y  of  itself  sufticient,  without 
denying  his  title.  But  if  upon  dc* 
Band  by  the  co-tenant  of  kis  moiety^ 


th^  other  denies  to  pay^  and  denies 
his  title ^  saying  he  claims  the  whole, 
and  will  nut  pay,  and  continue  in 
possession,  such  possession  is  ad- 
verse, and  ouster  enough. 

Receipt  of  rents  alid  profits  for 
forty  years^  without  account,  is  evi- 
dence of  oubter.  Ibid, 

In  Peaceable  ex  dem.  Homblower 
V.  tieadt  1  East,  568,  5^4,  Kenyan^ 
C.  J.  observed,  that  he  bad  no  hcsi<» 
tation  in  saying  where  the  line  of 
adverse  possession  begins  and  where 
it  ends.  l*rimd  facie  the  possessions 
of  one  tenant  in  common  is  that  of 
another,  but  it  must  be  shewn  that 
otic  of  them  has  been  in  possession, 
and  received  the  rents  to  his  own 
sole  use,  without  accounting  to  the 
other,  and  yet  ihe  other  has  ac- 
quiesced in  this  for  9u£h  a  length  of 
time  as  may  induce  a  jury,  under 
all  the  circumstances,  to  presume  aft 
actual  ouster  of  his  companion,  and 
there  the  presumption  ends.  Ouster 
may  be  inferred  from  circumstances^ 
which  circumstances  are  matter  of 
evidence  to  be  left  to  a  jury.  In 
Doe  v.  Prosser^  sup.  there  was  an 
undisturbed  and  exclusive  possession 
for  forty  years,  by  one  tenant  in  hovti^ 
mon,  which  the  court  properly  held 
to  be  sufiicient  evidence  of  an 
ouster  to  leavn  to  the  jury. 

4icn 
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dico  to  call  ibe  plaintiff  and  nonsuit  bim,  and  pray  to  have  it  mdoned 
QO  the  posiea  that  the  nonsuit-was  for  want  of  confeasingy  l^e.  and  then 
upon  the  return  of  the  posiea  judgment  will  be  given  against  the  casual 
ejector. 

If  there  be  several  defendants,  and  some  of  them  da  not  appear  and 
confess,  fording  to  the  old  method  a  verdict  was  to  be  taken-  for 
them^  pm)  the  poUea  was  indorsed  that  the  verdict  was  for  them  because 
thej  did  not  confess.  But,  it  is  sud^  in  Grieves  v.  Rolls,  Salk.  4S6,  that 
b;  a  rule  made  1t4^n.  B.  R.  the  plaintiff  shall  go  on  against  those  who 
win  confess,  and  shall  be  nonsuited  as  to  those  who  will  not ;  but  the 
cause  of  the  foosoit  shall  be  express^  on  the  record,  uid  upon  the  return 
of  ibfiposiea,  the  court  being  informed  what  li^  were  in  the  posses- 
sion of  those  defendants,  judgment  shall  be  entered  agamst  the  casual 
ejector  as  to  them.r--Ciur9iofe  v.  Searkj  13  W.  III.  1  lUjfATi^g* 

tjf.B.  1  can  find  no  such  rule  in  the  printed  book :  and  m  EllU  v. 
jinptples,  E.  7  Geo.  IL  in  C.  B.  1  Baroes  118,  upon  the  precedent  of 
Claxmore  v.  Searkf  sup.  judgnient  was  given  on  motioii  against  the 
casual  ejector^  as  to  such  of  the  defendants  as  were  acquitted  at  the 
j^rial  far  not  copfessmg,  as  appeared  hj  an  indorscanent  on  die  posiea ; 
9fii^  this  seeiqs  the  right  way. 

If  there  be  several  tenants  in  possesnon,  the  plaintiff  must  deliver 
a  declaration  to  each  of  them,  (a) 

Where  the  house  is  empty  it  is  necessary  to  seal  a  lease  on  the  land, 
und  gLfe  rules  to  plead,  and  when  they  ^rp  put,  upon  affidavit  of  the 
wlKile  matter,  the  court  .grants  judgment — FUft  wtg,  p.'9i  ^.  n.(a) 

Where  a  corpon^tion  aggregi^te  is  lessor  of  the  plaintiff,  tfiey  must 
five  a  letter  of  attorney  tojqfne.persw  to  enter  aud  sealalea^  upon 
the  land,  and  therefore  Ihe  phiaibff  oug^t  in  such  que  to  declare  upon 
ft  d^fuise  by  deed,  (for  they  cannot  ent^  and  demise  upon  the  land  as 
mtnnd  persona  can)  though  thi^  will  be  ai^ed  mS^  y^t^Xj^Pafrick 
V.  BaUSf  M.  B  W.  111.  Carth.  dgo.  (b) 

If  a  material  witness  for  the  defendant  be  also  made  a  defendant, 
die  fig^  way  is  fpr  him  to  let  judgment  go  by  defiiult;  but  ^if  he  [*Q9} 
]dead,  /md  by  that  mean  admit  himself  tenant  in  possession,  the  court 
w91  not  al^r^iYaids  ypfm  motiofi  strike  out  his  .name.    But  in  such  cape 
if  Jie  consent  to  let  a  veidiot  be  given  against  him  for  ap  much  as  he 


(€)  Vide  OoodtUk  v.  Mejfmpt,  ther  this  is  now  necessary,  at  all 

Stra.  1211.    Smith  v.  Jontt^  8  Mod.  events  it  is  cured  by  a  verdict.  P^rt" 

119.  Itec.v.  Doe,  tx  dem.  Steotnmm^  ridge  v.  BaU,  1  Raym.  19$.    Anm. 

S  Barnes,  18fi.  (4to  cd.)  ^2  Mod.  113. 

(h)  It  is  doubtful  however  wbe- 
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is  proved  to  be  in  possession  of,  I  6ee  no  reason  why  he  should  not  be 
a  M'itness  for  another  defendant.— Dor;;zcr  v.  Fortescue,  M.  9  Geo^  11. 
Willes  343  (n). 

If  an  ejectment  be  brought  for  a  church,  the  curate  may  move  for  a 
special  rule  to  defend  only  quoad  a  special  right  of  entry  to  perform 
divine  service.  So  it  is  said  in  liiHingsworth  v.  Brewster,  H.  1 1  W.  III. 
Salk.  256.  But  in  Martin  v.  DaviSf  M.  5  Geo.  II.  Stra.  914,  the  court 
denied  to  let  die  parson  of  Hampstead  chapel  defend  only  for  a  right  to 
enter  and  perform  divine  service^  saying  the  case  in  Salk,  has  been  oftta 
denied. 

An  ^ectment  lies  for  part  of  a  highway,  and  though  it  be  biiilt  jupon^ 
it  shall  be  demanded  as  land. —  Goodtitle,  d.  Chester  v.  Jtlker,  B.  R.  Hil. 
SO  Qeo.  II.  Burr.  133. 

An  ejectment  will  lie  for  nothing  of  which  the  sheriff  cannot  deliver 
execution :  therefore  it  will  not  lie  for  a  rent,  common,  or  other  thing 
lying  in  grants  qua  neque  tangi  nee  videri  possunt;  but  it  wall  lie  for 
common  appendant  or  appurtenant,  for  the  sheriff  by  giving  possession 
of  the  land  gives  possession  of  the  common ;  {Newman  v.  Holdfast,  M. 
3  Geo.  II.  Stra.  54.)  (a)  so  it  will  likewise  lie  for  tithe  by  the  32  tien.  8^ 
c.  7*  where  they  are  appropriated ;  but  in  such  case  tlie  demise  must  be 


faj  It  would  be  almost  useless  to 
state  for  what  an  ejectment  will  or 
will  not  lie,  but  when  the  courts  of 
law  foUnd  it  expedient  in  this  action 
to  give  the  writ  of  habere  facias  pos' 
sessionem,  in  order  that  the  plaintiff 
might  recover  the  possession  itself, 
it  became  necessary  to  confine  it  to 
Buch  things  as  the  sheriff  might  have 
recourse  to  after  judgment,  and  it  is 
said  to  be  the  design  of  the  law  to 
have  the  thing  demanded  so  particti- 
larly  specified,  that  the  sheriff  may 
know  (in  case  the  plaintiff  should 
tecovcr)  what  to  join  the  possession 
of,  for  the  judgment  is  with  a  view 
to  execution,  and  it  would  be  in 
vain  if  execution  could  not  be  had 
of  the  thing  specificaily  demanded. 
Bindoverv.Sindercombe,  Haym.  1470, 
and  yet  it  is  now  the  practice  for 
the  sheriff  to  deliver  the  possession 
according  to  the  direction  of  the 
plaintiff  who  acts  therein  at  his  peril, 
but  in  ejectment  the  judges,  do  not 
confine  themselves  to  those  rules 
I  which  govern  the prtfcipe  quodreddat, 


for  they  allow  some  things  to  be 
covered  which  cannot  be  demanded 
in  the  precipe,  for  since  the  establish- 
ment of  that  real  action  many  things 
have  been  added  and  improved  which 
have  acquired  new  appellations,  now 
perfectly  understood,  though  not 
to  be  found  in  the  old  law  books, 
and  as  men  began  to  form  their 
contracts  by  such  new  appellations^ 
it  was  but  reasonable  that  the  remedy 
should  follow  the  nature  of  the  con* 
tract.  Vide  Cottingham  v.  King,  1 
Burr.  629.  Conner  v.  Weii,  5  Burr. 
2673,  whilst  ejectments  indeed  were 
compared  to  real  actions,  and  argu- 
ments where  drawn  by  analogy  from 
them,  they  must  of  course  have 
been  fettered,  and  this  was  very  much 
the  case  till  after  the  reign  of  king 
James  I.  but  of  later  times  an  eject* 
ment  has  been  considered  with  more 
latitude  and  greater  liberality  as  a 
fictitious  actioix  to  try  titles  with 
more  ease  and  dispatch,  and  with 
less  expence  to  the  parties.  Catting^ 
ham  V,  King^  sup. 

set 
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set  forth  to  be  by  deed^  though  after  a  veidict  tfiis  would  |>e  aided ;  it 
muhi  likewise  shew  the  nature  of  the  tithe. — Unsey  v.  Clerk,  M.  8  W.  III. 
Carih.  390.  Wirral  v.  Harper,  T.  12  Jac4 1.  11  Co.  28.  Partridge  v. 
Baf/,  H.  8  &  9  W.  111.  1  Rajm.  136. 

Whatever  creates  a  discontipuance  is  a  bar  to  ati  ejectment ;  as  if  te- 
nant in  tail  make  a  feoffment^  or  levy  a  6ne  to  another  ib  fee,  the  issue 
cannot  bring  ejectment  as  he  may  if  liis  ancestor  alien  by  lease  and  re* 
lease  without  warranty.  {Co.  Litt,  3370  If  tenant  in  tail,  remainder  to 
B,  in  tail;  bargain  and  sell  to  C.  and  his  heirs,  and  afterwards  levy  a 
fine  with  proclamations  to  C.  and  his  heirsj  who  enfeoffa  D.  tenant  in 
tail  dying  without  issue,  the  remainder-man  may  bring  ejectment,  for 
the  fine  levied  to  the  bargainee  makes  no  discontinuance  of  the  remain, 
der,  no  estate  of  freehold  passing  by  it ;  {Seymours  Case,  10  Jac  I.  10 
Co.  95.)  but  if  it  had  been  levied  before  the  bargain  and  sale  inrolled^ 
or  if  the  bargain  and  sale  hi^d  been  expressly  made  to  declare  the  use  of 
the  fine,  so  that  both  must  have  been  considered  as  one  conveyance,  it 
had  been  otherwise ;  {Odyern  v.  Whitehead,  T.  32  Geo.  II.  K.  B.)  and 
the  feoffment  of  the  conusee  is  no  discontinuance  of  tlie  remainder,  for 
none  can  discontinue  the  remainder  or  reversion,  but  he  only  to  whom 
the  land  is  intailed,  and  none  can  discontinue  an  estate  tail,  unless  he 
discontinue  the  reversion  of  him  who  has  the  reversion,  or  remainder  if 
any  hath  the  remainder,  *  Sfc.  {Co.  Liit.  335.)  Tlierefore  if  a  donee  [  *  100  1 
in  tail,  reversion  in  the  donor,  infeoff  the  donor,  it  is  no  discontinuance. 
So  if  before  34  Heti.  8.  c«  20,  the  reversion  were  in  the  king,  the  te- 
nant in  tail  could  not  discontinue  the  estate  tail,  though  he  might  have 
barred  it  by  a  common  recovery.  {Co.  Litt.  331.)  And  note,  that  it  is 
a  maxim,  that  a  grant  by  deed  of  such  things  as  lie  in  grant  works  no 
d]scontinuance.-»So  a  fine  sur  grant  and  render,  or  sur  conusance  de 
droit  tantum. — It  is  likewise  a  maxim,  that  none  can  make  a  discon- 
tinuance  but  he  who  is  seized  of  the  estate  tail  in  pos8e85i«jn ;  and  there- 
fore if  tenant  for  life  and  he  in  remainder  in  tail  make  a  feoffment  by 
deed,  it  is  no  discontinuance.  (Co.  LtV^333.  1  Itol.jibr.63Q.  (B)  1. 
Feck  V*  Channel,  E.  1602.  Cro.  Eliz.  828.  CrommWs  Case,  43  Eliz. 
1  Co.  76.)  So  likewise  if  they  levy  a  fine.  {Co.  Litt.  302.  Ibid.  3^&.) 
If  tenant  in  tail  make  a  lease  for  the  life  of  the  lessee,  it  is  a  discon- 
tinuance; and  so  it  is  tliough  the  remainder-man  join  in  the  lease. 
^Baker  v.  Hacking,  £.  1635.  Cro.  Car.  40o.)  A  tenant  for  life,  re- 
maindef  to  his  wife  for  life,  remainder  to  the  heirs  of  their  bodies, 
remainder  to  B.  husband  and  wife  levied  a  fine  with  warranty,  and  died 
$ans  issue,  B»  brought  ejectment,  and  it  was  holden  that  the  fine  was 
HQ  dis^op^QtniQce,  aud  consequently  the  wammty  no  bar.  {Stephens  v. 

^  2  Britri^e^ 
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Briiridge,  T.  13  Car.  II.  1  Lev.  56.)  And  note,  no  diicoiitiouaoce  lasts 
longer  than  the  wrongful  estate  created  by  it,  therefore  where  tenant  in 
tail  levied  a  fine  to  B.  for  life,  and  after  levied  a  second  fine  for  tfatf 
use  of  himself  in  fee,  and  then  bargained  and  sold  to  J,  S*  it  was  holdcn 
the  first  fine  made  a  discontinuance  only  for  the  life  of  fi.  Secondly^ 
the  second  fine  did  not  enlarge  the  discontinuance,  because  the  estate  re- 
turned back  to  the  conusor.  Thirdly,  if  the  second  fine  had  been 
levied  to  a  stranger,  yet  during  the  life  of  the  first  conusee  it  had  been 
no  discontinuance.-- >Co.  UtL  333. 

By  32  H.  VIII.  c.  28.  No  fine,  feoflment,  or  other  act,  made,  8uf« 
fered,  or  done  by  die  husband  only,  of  any  manors,  t^c.  being  the  in- 
heritance or  freehold  of  the  wife,  during  the  coverture  shall  make  a  dis- 
continuance thereof. — A  feoffment  by  husband  and  wife  is  within  Aib 
act  {Co^  Liit  3260  So  where  during  the  coverture  lands  are  given  to 
die  husband  and  wife,  and  die  heirs  of  dieir  two  bodies.  But  in  that 
case  if  die  husband  levy  a  fine  widi  proclamadons  it  will  bar  tfte  issue, 
and  if  five  years  pass  after  hb  death  without  any  entry  or  claim  by  Am 
wife,  her  entry  will  be  taken  away  and  her  rig^t  exdoguished.  {Greet^^ 
Ciue,  7  Jac.  I.  8  Co.  7£«)  If  land  be  given  to  the  husband  and  w^ 
and  the  heirs  of  the  body  of  the  husband,  and  the  husband  make  n 
feoffment  in  fee,  this  is  a  discondnuance  if  he  survive  his  wife,  but  not 
otherwise. — King  v.  ^Atardt,  M.  1633.  Gx».  Car.  390. 

By  1 1  fT.  VII.  c.  90.  If  any  woman  having  an  estate  in  dower,  or  fov 
life  or  tafl,  joindy  with  her  husband,  or  whoHy  to  heiadf  or  to  her  use, 
of  the  inheritance  or  purchase  of  the  husband,  or  given  to  the  husband 
or  the  wife  in  tail  or  for  life,  by  any  ancestor  of  die  husband's  or  other 
person  seized  to  the  use  of  the  husband  or  his  ancestors^  being  sole,  or 
with  odier  afler-taken  husband,  discontmne,  alien,  release,  or  confirm 
widi  warranty,  or  by  covin  suffer  a  recovery,  all  such  recoveries,  dis- 
condnuances,  S^x.  are  void,  and  every  person  to  whom  the  interest  shonM 
belong  after  the  death  of  the  woman,  may  enter  as  if  no  discondnuance 
had  been ;  and  if  such  husband  and  wife  make  such  disoontimianoe,  die 
person  to  whom  the  manors,  ^c.  should  bdoqg  after  die  death  of  tlie 
woman,  may  enter  and  hold  according  to  such  dtle  as  he  should  have 
had  if  the  woman  ha4  been  dead,  and  there  had  been  no  discondnuance, 
as  against  the  husband  during  his  life,  provided  that  the  woman  alter 
the  death  of  the  husband  may  re-enter.  But  if  sole  when  the  discon* 
dnuance  is  made,  she  shall  be  barred  for  ever,  and  the  person  to  whom 
die  interest  belongs  miqr  enter. 

If  a  husband  devise  to  his  wife  m  taQ,  remafaider  to  B.  in  fee,  and 
die  wife  with  a  second  husband  levy  uimtoJ.8.  the  too  by  the  second 
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ImslNiiid  cannot  enter ;  for  though  it  is  within  the  words,  it  is  not  within 
Ae  intent  of  the  act— Fosler  t.  PiifaUf  18  Eliz.  1  Leon.  Ml. 

It  is  within  the  act,  though  the  gift  by  the  husband  or  his  ancestors^ 
by  which  the  wife  takes^  were  made  as  well  in  consideration  of  money 
paid  by  the  feme  or  her  father,  as  of  the  marriage.  (Kirbnutn  ▼•  Tkon^ 
9on,  E.  1619.  Cro.  Jac.  474.)  But  it  Is  otherwise  if  the  land  be 
settled  by  the  ancestor  of  the  wife  in  consideration  of  the  marriage,  and 
of  money  paid  by  the  husband ;  for  it  shall  be  intended,  that  her  ad* 
vancement  was  the  principal  cause  of  the  gift.  {Kyna^an  ▼.  IJoydp 
M.  162} .  Cro.  j)ac.  624.)  But  if  oonYeyed  by  a  stranger  in  considera- 
tion of  the  wife's  fortune  paid  by  her  father  to  the  veodori  and  other 
paoney  paid  by  tbe  baron,  it  is  widiia  the  aet.-^Pi|go^l  v.  Pabner,  T. 
*9B  Elis*  Mo.  250. 

If  the  issue  in  special  tail,  remainder  to  him  in  fee  levy  a  fine,  and 
after  his  mother  being  tenant  in  tail  within  tfus  aet  lease  for  three  lives, 
(not  warranted  by  32  Hen.  Vltl.)  living  the  issue,  the  conusee  may  enter. 
(^Sir  George  Brvmn^s  Caee^  M  EUx.  3  Co.  {il.)  But  if  the  reveiiion  in 
fte  bad  boei?  in  aqotfier,  dm  conttsee  could  not  enter,  because  he  would 
take  only  by  estoppel;  nor  the  heir  because  he  has  concluded  him- 
sdf  by  the  ^ne ;  (jrerd  t.  WaUhem^  T.  1606.  Cro,  Jac.  174.)  nor  his 
issue  who  is  likewise  barred.  But  if  die  wife  tenant  in  tail  sutfer  a  re- 
covery, and  thu  *issue  in  tail Irekase  to  the  recov^ror,  die  issue  of  that  [*  102  } 
issue  is  not  barred  thereby. — lAfUQln  College  Caee,  38  Elia.  3  Co.  6l« 

By  21  Jac.  I.  c.  16.  Non^  shall  ihake  an  entry  into  land,  but  within 
twenty  years  after  their  right  or  title  shall  first  descend  or  accrue  to  them, 
with  the  usual  saving  for  infants,  fiemes  covertes,  ifc.  Therefore  if  the 
lessor  of  the  plaintiff  be  not  able  to  prove  himself  or  his  ancestors  to 
hav(e  b<Ben  in  possession  within  20  years  before  tbe  auction  brought,  he 
Aallbp  nonsuited.  Ca^ 
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fu)  y niesft  be  cfin  account  for  tbe 
want  of  it  wdpt  so^e  of  the  ex- 
ceptions pf  tbP  statute.  Tf^ffhr,  i. 
Atkj/M  V.  ^<?rrfe,  \  Burr.  119,  «»* 
twenty  years  ^verse  possession  is 
not  only  a  negative  bar  to  the  action 
but  a  positive  (itle  to  the  plaiptiff. 
S.  C.  and  tide  &iokeM  v.  Betty ^  Salk. 
421.  S.  P.  The  king  however  is  not 
affected  by  thisswtatc.  Lees.Horrif, 
.  Cro.  Elis.  331.  Bjit  now  by  staiu»c 
9  Geo.  3.  c.  l6,  a  time  of  limitation 
is  extended  to  the  king,  who  is  there- 
by disabled  to  make  title  except  to 
liberties  and  franchises,  after  twenty 


years  from  the  commencement  of  the 
suit  for  recovery  of  the  thing  in 
question,  so  that  a  possession  of  sixty 
years  will  bar  the  king's  prerogative, 
notwithstanding  the  tpaxim,  Nuttvm 
tempus  Qccurrit  regi. 

But  ^ven  a  subject  is  not  aff^ted 
by  the  statute  where  the  possession 
is  in  the  hands  of  his  tenant,  who 
has  paid  him  rent  within  the  time 
of  limitation,  for  the  possession  of 
the  lessee  is  that  of  the  lessor  whole 
title  does  not  accrue  till  the  lease 
expires.  SoMuUreon  y.  Stanhope^ 
S  Keb.  127. 

If 
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If  a  declaration  in  ejectment  be  delivered  uitiiin  £0  years,  and  a 
trial  hady  whereby  diere  is  a  lease,  entry  and  ouster  confessed ;  yet  if  the 
plaintiff  being  nonsuited  in  that  action,  bring  another  after  20  years, 
that  will  not  be  proof  of  an  entry,  to  bring  it  out  of  tlie  statute  of  limi- 
tations, for  that  must  be  ao  actual  entry. --r  Hay  ward  y,  Kinney,  M.  13 
W.  III.   12  Mod.  573.  fa;^  ... 

Kote;  the  possession  of  one  joint-tenant  or  parcener  is  the  posses- 
sion of  another.    {Ford  ^.  Grey,  H.  2  Ann.  Salk.  285.)  (b)     So  if  the 
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(^J  As  to  the  lessors  right  of  entry 
on  the  land,  it  was  held  in  Taylor,  d. 
Atkyns  v.  Horde,  sup,  that  an  eject- 
ment being  a  possessory  remedy,  the 
lessor  of  the  plaintiff  must  have  a 
right  of  entry  when  this  action  is 
brought,  for  if  his  entry  be  taken 
away,  lie  caqnot  mal^e  a  lease  pn 
the  land  to  try  his  title ;  and  even 
the  modern  practice  supposes  that 
actual  entry,  which  the  old  practice 
required,  and  thoi|gh  the  present 
practice  obliges  the  defendant  to 
confess  lease,  SfC,  for  ease  and  expe- 
dition, yet  it  has  made  no  alteration 
in  the  law,  nor  was  it  eyef  intended 
to  better  the  plaintiff's  title,  cr  to 
give  him  a  right  of  entry  he  had  not 
hcfore,  therefore  where  tenant  iq 
tail  makes  a  discontinuance  the  issue 
in  tail  is  put  to  his  formedon,  and 
cannot  have  an  ejectment,  because 
his  right  of  entry  is  by  the  discon- 
tinuance taken  away. 

So  the  alienation  of  a  husband, 
seized  in  right  of  his  wife,  worked 
a  discontinuance  of  the  wife's  estate 
by  the  common  law,  but  by  the 
statute  S2  Hen.  VIII.  c.  28,  '**  no 
^'  act  of  the  husband  shall  work  a 
^'  discontinuance  of  or  prejudice  the 
•*  wife's  inheritance  or  freehold,  b^t 
''  after  his  death  she  qr  her  heirs 
*'  may  enter  on  her  land,"  Ru^n.  gn 
£ject,  45. 

By  descent  also  a  right  of  entry 
may  be  tolled  or  taken  away,  for  the 
law  presumes,  that  the  possession, 
ipvbich  is  transferred  from  the  ances- 
tor to  the  heir,  is  a  rightful  posses- 
sion until  the  contrary  be  shewUi 
and  th(  rcfore  there,  mere  entry  of 
him  uho  has  a  right  is  not  allowed 
to  evict  the  heir  ;  but  by  statute  32 
,Uen.yill.  c.  33.    "  li  a  dibseisor 
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die  within  ^\q  years  ^fter  the  dis- 
seisin done,  and  the  lands  descend 
to  his  heir,  such  descent  shall  not 
take  away  the  entry  of  the  dis- 
"  seisee,  though  he  made  no  claim." 
Yet  if  there  be  ^\^  years  quiet  pos- 
session in  the  disseisor,  continual 
jclaim  is  s^ill  as  necessary  ^s  it  was 
before   the  statute.    Jbid,  48. 

Abaters  and  intruders  Are  not  with- 
in the  statute  of  32  Hen.  VIII.  for 
that  statute  being  penal  was  only 
extended  to  cases  where  there  was 
an  actual  ouster  of  the  tenant,  whicb 
is  a  consequence  of  all  disseising, 
whether  with  or  without  violence ; 
but  an  abater  or  intruder  remains  as 
at  common  law,  for  he  ousteth  none. 
fVimbish  v.  Tailbois,  f  lowd-  47.  Co. 
Litt.  238.  Disseisors,  and  their 
leirs,  however,  are  within  the  ex- 
press meaning  of  the  statute,  which 
giyes  (he  remedy  to  the  disseisee,  and 
though  the  preamble  of  the  statute 
only  speaks  of  "  disseisins  uith  force,** 
and  the  body  of  th^  statute  of  *'  such 
disseisins,"  yet  it  has  been  extended 
to  all  disseisins,  as  being  within  the 
same  mischief.  Harper's  Case,  11 
Co.  23.  JVillQxce's  Qase,  13  Co.  1. 
Anon.  Dy.  219!  (a). 

So  the  feoffee  of  a  disseisor  is  not 
within  the  statute,  for  he  has  not 
ousted  any  one,  therefore  if  such 
feof^'oe  die,  and  the  land  descend  to 
his  heir,  this  descent  will  take  away 
the  eiitry  of  the  disseisee  and  his 
heirs.  Co.  Litt.  238  (a).  But  bodies 
politic  are  within  the  remedy  of  the 
statute,  so  that  the  party  held  him« 
self  to  a  disseisin.  Ibid. 

(o)  And  so  it  is  of  coparceners. 
Fairclaim,  d.  Euipson  v.  Shackleton^ 
5  Burr,  2605, 

defendant 
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defendant  were  to  prove  that  the  sister  of  the  plaintiff  had  enjoyed  the 
estate  above  20  years,  and  that  he  entered  as  heir  to  her ;  the  court 
vrould  not  regard  it,  because  her  possession  would  be  construed  to  be 
by  curtesy,  and  not  to  make  a  disherison,  but '  by  licence  to  preserve  the 
possession  of  the  brother,  and  not  to  be  within  the  intent  of  the  statute. 
But  perhaps  it  would  be  withi|i  the  statute,  if  the  brother  had  ever 
been  in  tlie  actual  possession  and  ousted  by  his  sister,  for  then  her  entry 
could  not  possibly  be  construed  to  be  to  preserve  his  possession. — Poge 
V.  Self  by,  per  IVestqit,  J.  in  Sussex,  1680.   Salk.  MSS.  Co.  Litt.  242. 

In  ejectment  for  qiines,  evidence  of  being  lord  of  the  manor  is  not 
sufficient,  for  it  is  necessary  to  sl^ew  an  actual  possession  of  the  here- 
ditament in  question  \  and  for  the  same  reason  a  verdict  in  trover  for 
lead  dug  out  of  the  mine  is  no  evidence,  for  trover  may  be  brought  on  . 
property  without  possession.-r-Lard  Cuf/en  y.  Rich,  JA.  14  Geo.  II. 
K.  B.  Et  vide  ante,  note  (a)  p.  S3  c.  S.  C. 

Where  the  plaintiff  is  devisee  of  a  term,  he  must  prove  the  assent  of 
the  executor  to  the  devise ;  {Co.  Litt.  24Q.)  to  which  purpose  the  case 
of  Young  y.  Holmes,  (M.  4  Geo.  I.  Stra.  70.)  is  worthy  of  notice ;  there 
the  lessee  for  years  had  devised  his  t^rn^  to  his  executor  for  life,  paying 
£50f  to  J.  S.  remainder  to  the  lessor  of.  the  plaintiff,  the  executor 
dying,  his  executrix  entered  ;  and  on  ejectment  it  was  holden,  first,  that 
the  executor  took  as  executor  and  not  as  Iegatee>  and  therefore  the  re- 
mainder over  pot  executed,  and  that  it  was  incumbent  on  the  remainder- 
man to  prove  a  special  assent  thereto  as  to  a  legacy ;  upon  which  the 
plaintiff  proved  payment  of  the  *£50,  and  that  was  holden  to  be  a  suf-  [  *  103  ] 
iicient  assent,  and  the  plaintiff  recovered.  But  where  it  is  a  freehold  it 
is  not  necessary  to  prove  possession,  for  the  law  casts  the  freehold  oh 
the  devisee ;  and  though  the  heir  have  entered  before  bin)  and  died,  yet 
that  will  not  bar  his  entry. — Co.  Lit,  §40  (b). 

The  confession  of  lease,  entry  and  ouster,  is  sufficient  in  all  cases, 

except  in  the  case  of  a  fine  with  proclamations,  {Jenkin  v.  Prickard, 

C.  B.  M.  30  Geo.  II.  2Wils.  45.)  in  which  case  it  is  necessary  to  prove 

an  actual  entry  ;  and  the  lessor  of  the  plaintiff  directing  one  to  deliver  a 

declaration  to  the  tenant  in  possession  will  not  amount  to  such  an  entry ; 

(Oates,  ex  dem.  Wigfall  v.  Bridon,  E.  jS  Geo.  III.    3  Burr.   1895. 

1901.)  and  by  the  4  Ann.  c.  l6.  s.  16.  no  claim  or  entry  shall  be  of  force 

to  avoid  a  fine  levied  with  proclamations,  or  shall  be  sufficient  witliio 

the  21  Jac.  I.  of  limitations,  unless  the  action  be  commenced  within  one 

year  after  making  such  entry  or  claim.— Note,  the  plaintiff  must  iiot  lay 

his  demise  antecedent  to  his  entry. — Berririgton  v.  Parkkurst,  H.  11 

Geo.  U.  2  Str.  1086. 

If 
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It  A.  tatar  on  the  premises  in  £/s  name,  but  without  any  autltority 
or  Gommand  from  B.  but  afterwards,  and  before  the  time  when  the  de- 
mise is  laid  to  be  made,  B.  consents  to  Ah  entry,  such  subsequent 
consent  is  sufficient. — Fitchet  v.  AdamSf  H.  13  Geo.  I.  2  Stni.  1 126. 

A  fine  having  been  levied,  the  lessor  of  the  plaintiff  proved  that  at 
the  gate  of  the  house  in  question  he  said  to  the  tenant  he  was  heir  of  the 
house  and  land,  and  forbade  him  to  pay  more  rent  to  the  defendant ; 
but  be  did  not  enter  into  the  house  when  be  made  the  demand,  on  which 
it  was  agreed  that  the  claim  at  the  gate  was  not  sufficient.  Then  it  was 
proved  that  there  was  a  court  before  the  house,  and  which  belonged  to 
it,  and  that  though  the  claim  was  at  the  gate,  yet  it  was  on  the  land,  and 
not  in  the  street  j  and  that  was  holden  good  without  question.— ^fnoii. 
H.  5  W.  8c  M.  Skin.  412. 

If  the  plaintiff  prove  that  A.  was  in  the  possession  of  the  premised 
in  question,  and  that  his  lessor  is  heir  to  A.  it  is  sufficient  prima  fade ; 
for  it  shall  be  intended  that  A.  had  seisin  in  fee,  till  the  contrary  ap- 
pear.   And  if  he  prove  that  his  lessor  or  his  ancestors  had  possession 
for  twenty  years  witiiout  interruption ;  till  the  defendant  obtain  posses- 
jsion,  it  is  ^  sufficient  title;  (Stokes  v.  Beny,  T.  1^99.  Salk.  iiU)(a) 
for  by  21  Jac.  I.  Cf  16,  twenty  years  possession  tolls  the  entry  of  th^ 
persop  having  fight,  and  consequently  though  the  very  right  be  in  die 
defendant,  yet  be  cannot  justify  bis  ejecting  the  plaintiff.  (Bishop  v. 
JEdtoards,  per  Powel,  J.  on  the  Western  circuit.)    So  if  an  gectment 
be  brought  by  a  lord  against  a  cottager,  twenty  years  possession  is  a 
[  *104]  good  title;  for  if  the  possession  of  the  manor  should  *be  a  possesuoli 
of  die  cottage,  the  lord  would  have  a  better  tide  to  that  than  to  any 
other  part  of  his  estate ;  yet  a  distincUon  has  been  taken  and  allowed 
|»y  all  the  judges  on  a  case  reserved  by  Jiord  Chief  Baron  Pengelfyp 
that  if  a  cottags  is  built  m  defiance  pf  a  lord^  and  quiet  possession 
bas  bean  had  of  it  for  twei^ty  years,  it  is  withi|i  the  statute ;  but  if  it 
vfere  built  at  first  by  the  lord's  permisoon,  or  any  acknowledgihent  have 
been  since  made,  (tfaoiigb  it  were  one  hundred  years  since)  the  statute  vrill 
not  run  against  the  lord,  for  the  possession  of  a  tenant  at  will  for  ever  so 
many  years  is  no  disseisin ;  there  must  be  a  tortious  ouster,  and  it  is  not 
to  be  presumed  a  country  fellow  should  build  in  opposiUon  to  the  lord, 
unless  it  be   diewn,  or  conveyances  are  produced^— Liife'l  Xetiee  v« 
Harding,  C.  B.  1727-    Case  of  Holt  Wdls,  1  Rol.  Abr.  659.  c-  8. 

Receipt  for  rent  by  a  stranger  is  no  evidence  of  possession,  sp  as  to 
lake  it  put  of  him  in  whom  tbe  right  is,  for  it  is  no  disseisin  vrithoul  the 


(aj  Vide  Stocktr  v.  Bemy,  Raym,  741 ,  which  is  S.  C« 

adniission 


Chap.  II.]  ejectment. 

admisaioii  of  bitn  who  has  the  right ;  not  even  though  he  make  a  lease  t6 
the  tmant  bjr  indenCore  reaerving  rent|  unless  he  make  an  actual  entry  t 
iEhiir.  YorkJrehbp.  E.  l7Jac.I.  Hob.  3£9.)  so  though  the  tenant 
deckre  he  is  iti  possession  for  th^  stranger ;  {Premon  ▼.  Sone,  E«  3  Jac.  L 
1  KoL  Ahr.  659-  c.  Id.)  though  it  inay  be  proper  to  be  left  to  a  jury, 
«apecially  if  the  stratiger  have  any  colour  of  title. — Dormer  t.  Forincue. 
aop.  90  a* 

The  grantee  of  a  rent  dnuge,  with  power  to  enter  and  retain  qitouiqu€ 
be  be  satisfied^  has  such  an  estate  that  he  may  demise  it  to  a  plaintiff  in 
^ectmelit.  (JemUt  ▼.  Comkjff  M.  19  Car.  II.  ]  Saund.  1 12.)  (a)  So 
may  tenant  by  elegit,  but  it  will  be  necessary  for  him  to  prove  the  judg^- 
SDcnty  the  elegit  taken  out  upon  it,  and  the  inquisition  and  letum  there- 
tiponi  by  which  the  land  in  question  b  assigned  to  him ;  and  if  by  that  it 
appear,  that  more  than  a  moiety  was  tetended,  he  could  Hot  recover,  for 
it  would  be  ^190  foeio  void,  and  not  need  a  judgment  or  tudiia  quereU 
to  avoid  it^-^PlfObi  v.  Birttek,  H.  IS  W.  ill.  1  Ld.  Rnym.  716.  Salk. 
i^GS.  S.  C.  nom.  Pntien  v.  Purbeck.  (i)  » 

So  the  cotiiksee  of  a  statute^merchaat  may  bring  ejectasent,  but  dicn 
he  most  prove  a  copy  of  the  slatate>  and  of  the  orpMi  it  lakui  returned, 
smd  the  extent  also  returned,  and  also  the  KberaU  Mmlied;  for  Ihoii^ 
by  the  return  of  the  extent  au  intemt  be  vested  in  the  eonlisee,  yet  the 
sMtoal  potession  of  th^  interest  is  by  the  Hheraii.*^Wood  v«  Pabmr^ 
jfer  Blemcowe,  Dorchester^  1099.  Sdk.  MSB.  HmumMi  n.  Wooip 
StSk.  665.  S.  P. 

An  extent  |^es  only  i  possesrion  m  law.  So  also  it  seems  on  teextf^ 
cution  on  a  judgment  in  dower;  and  therafen  they  will  not  enable  a 
sheriff  to  use  force,  which  may  be  necessafy  for  the  deliveiy  of  an  actual 
liossesrion. — lAndmg  v.  UndBeg,  M.  8  Ann.  Salk.  %d\. 

The  plaintiff  made  title  under  one  who  obtained  judgment  bjdefiiult 
against  the  heir  upon  a  bond  of  his  ancestor^  and  had  taken  out  a  genend 
elept  agamst  all  die  land  of  the  heir.    The  defitedant'i  title  was  Kkewise 


1044 


^     i.^ . 


rf^i 


ri^i^ 


dM«* 


AUi 


f aj  And  this  |K>iQt  is  now  settled, 
whether  the  feat  he  created  by  grant 
at  common  law  or  hf^mw/x^  use, 
and  in  such  case  it  was  formerly 
iield  that  an  actual  entry  mast  be 
made,  because  the  title  accrues  by 
ihe  grantee's  entering.  It  was,  how- 
ever, determined  by  Lord  ilok^  in 
UUtk  y.  Htaiw^  Ld.  Aaym.  7 SO. 
Salk.  259*  long  before  the  statute 
4  Oeo.  2.  c.  28*  that  in  such  case  the 
general   confiesne9   was   sufficien]^ 


eni 


widiottt  the  proof  of  an  actual 

(kj  But  in  executing  an  elegit, 
the  sheriff  is  not  bound  to  deliver  a 
moiety  of  eath  particular  tenement, 
but  a  valued  moietjr  of  the  whole. 
DeUt  d.  Taylor  y.  Abingdon,  2  Dougl. 
456,  (473)  ;  and  without  such  righr 
of  possession  this  action  is  not  main- 
tainable. Hommtrnd  r.  Wood.  2  SMt^ 

m. 
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by  jadgment  against  the  heir  on  9  bond  of  his  ancestor,  and  it  was 
upon  a  bill  tiled  precedent  to  the  plaintiff*s  judgment,  to  which  the  heir 
pleaded  riena  /iff  d^sceni  pneter  the  land  in  question,  and  thereupon  he 
took  a  specif  jadgment  against  the  assets  f:oiifcssed  (but  this  was  subse- 
quent to  the  pjaintiflf's  judgment)  and  had  an  extendi  facias  of  the  whole 
kaid^  and  wa9  put  in  possesion  hy  the  sheriff;  and  per  Holi^  this  spe- 
cial judgment  shall  have  relation  to,  and  bind  from  the  time  of  iiliiig  the 
original :  but  such  a  general  judgment  as  tlie  plaibtiff's  will  not  operate 
by  way  of  relation,  but  bind  only  from  tlie  time  the  judgment  was  given ; 
and  thereupon  the  plaintiff  >va8  |lQns^ited. — Qree  ?.  Oliver,  T.  4  W.  &  M« 
Carth.  245, 

If  the  ejeotment  be  brought  for  a  rectory,  the  plaintiff  ought  to  prove 
bis  lessor  was  admitted,  instituted  and  inducted,  and  has  read  and  sub- 
scribed the  thirty-nine  articles,  and  declared  his  assent  aud  consent  to  all 
things  contained  in  the  Book  of  Common  Prayer,  but  he  need  not  prove 
a  title  in  the  patron ;  for  institution  and  induction,  upon  the  presentation 
of  a  stranger  is  sufficient  to  bar  him  who  has  right  in  aa  ejectment,  and 
to  put  the  rightful  patron  to  his  juare  impedit.  {Snow  v.  Philips,  M.  16 
Car.  II.  1  Sid.  d£0.)  But  presentation  ought  to  b^  proved,  and  institu- 
tion would  not  be  of  itself  sufficient  evidence  of  it,  though  it  were '  re- 
cited m  the  letters  of.  institution,  especially  if  induction  or  possession  have 
not  followed.  (Clawkey.  Bryn,  M.  21  Car.  11.  1  Sid.  4£6.  S.  C.  1  Vent. 
16.  Bom.  Heath  v.  Pryn.)  But  proof  of  a  verbal  presentation  is  suffi- 
cient ;  however,  that  cannot  be  proved  by  the  person  who  presented^ 
though  he  were  only  grantee  of  the  avoidance.  But  probably  in  such  case 
evidence  of  general  reputation  would  be  admitted. — Quart,  for  this  was 
denied  by  Le^,  J.  in  Rex  v.  Bray,  post,  p.  d88. 

The  demise  must  be  laid  after  the  title  accrues,  otherwise  the  plaintiff 
will  be  nonsuited  ;(a)  but  Lord  Hardwicke  inclined  to  think  that,  where 
an  estate  was  settled  to  ji.  for  life,  remainder  to  his  first  and  other  sons, 
a  p<Ssthttmous  son  might  lay  the  demise  from  the  time  of  his  father's 
death,  and  that  the  defendant  would  be  estopped  (to  say  he  was  not 
bom,)  by  10  &  1 1  fF.  HI.  c.  I6. — Note,  Salkeld,  in  p.  228,  makes  a 
qtutre.  Whether  this  statute  extends  to  a  devise,  because  the  words  are. 


(a)  In  ejectment  by  the  surren- 
deree against  ihc  surrenderor,  the  de- 
inisc  may  be  laid  at  any  tipne  be- 
iwce^  the  surrender  and  admittance, 
because  after  admittance  the  title 
relates  back  to  the  surrender.  Hold- 
fast,  (•,  Woolhams  v.  Clapham^  1  T. 
Kcp.  600. 

A  parol  agreement  to  lease  lands 


for  four  years  creates  only  a  tenancy 
at  will,  but  if  an  ejectment  be 
brought  against  the  tenant,  the  day 
of  tl)c  dcrpise  must  not  be  laid  ante* 
cedent  to  a  demand  of  possession  by 
the  lessor,  or  some  other  act  decla- 
ratory of  the  determination  of  his 
will.  Goodtitky  d.  Oallaxcajf  v.  Her- 
bert,  4  T.  R.  680. 

«  Where 


Chap.  11.]  '  ejectment, 

*^  Where  an  estate  by  marriage  or  other  settlement  13  limited,"  but  there 
seems  no  just  ground  for  the  doubt.— ^Ba^e^  v.  Jia99ei,  l6tb  Dec&nber 

1744y  inCanc.  fdj 

£jectment  of  a  lease  6  September,  iJac.  i^nd  that  be  was  possessed  till 
the  defendant  poslea\  ^ilhet,  4  September,  2  Jt^c.  ejected  him ;  aft^ 
verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  but  the  de- 
claration wfts  holden  to  be  good,  for  when  the  dpc^ration  is,  that  ^e 
was  possessed,  virtule  dimissionis,  quousque  postea,  scilic^,  4  September, 
2  Jac,  be  was  f^ted  ;  those  words  scilicet,  4  September,  %  Jac,  are  im- 
possible and  repugnant,  therefore  must  b^  rejected. — A^an^  y.  Qoose, 
M.  1606.    Cro.  Jac.  96. 

N.  J5.  This  case  was  cited  iu  (Goodgai$e  v.  Wakefield,)  1  Sid.  S,  ai^d 
the  difference  taken  at  the  bar,  and  there  it  appeared  on  the  plaintiff'^ 
own  sliewing,  that  be  entered  before  the  lease  commenced,  and  therefore 
was  a  disseisor ;  but  here  that  he  entered  by  force  of  the  lease :  however. 
Sir  Orlando  Bridgman,  C.  J.  said  he  thought  there  was  no  reason  for  the 
judgment :  yet  I  am  strongly  inclined  to  think  that  in  tlieae  days  tlie  courts 
would  in  support  of  the  qctioi)  hold  the  cas^  of  Adams  v.  Goose  to  bq 
good  law. 

In  ejectment  the  plaintiff  declared  upon  a  lease,  dated  Isi  Februan^ 
1742,  to  hold  from  8th  January  before ;  that  afterwards,  viz.  28th  «/a- 
nuary  1752,  the  defendants  ejected  him.  It  was  insisted  for  the  d$« 
fendants,  that  the  ejectment  was  laid  to  be  before  the  plaintiff's  title 
under  the  lease,  which  was  not  made  till  the  1st  of  February,  and  1  Sid,  8, 
sup.  was  cited ;  but  it  was  holden  that  the  day  of  the  ejectment  being  Ia)d 
under  a  tidelicet  was  surplusage,  and  ihBt  ajierwards  should  relate  to  the 
time  of  making  the  lease,  and  then  all  would  be  well  enough ;  and  the 
plaintiff  had  a  verdict. — Sttymmer  Sf  aC  v.  Grqsvenor,  Bart.  Sf  af,  at 
Salop  assizes,  1752|  cor.  Gundry,  3.(b) 

The 


105  & 


[106] 


fa)  "  Sect.  1.  Where  any  estate  is, 
"  or  shall  l)C,  by  any  marriage  or  other 
**  settlement,  limited  in  remainder 
*'  to  or  to  use  of  the  first  or  other 
?*  son  or  sons  of  the  body  of  any  pcr- 
**  son  lawfully  begotten,  with  any  re- 
•*  raaindcr  over  to  or  to  the  use  of 
**  any  other  person,  or  in  remainder 
"  to  or  to  the  use  of  any  daughter 
**  lawfully  begotten,  with  any  re- 
!'  mainder  to  any  other  person,  than 
any  son  or  daughter  of  such  per- 
son lawfully  begotten,  that  shall 
^  be  born  after  the  decease  of  the  fa* 
**  ther,  shall,  by  virtue  of  such  sot- 
'*  tl^ment,  take  such  estate  so  limited 


i< 


<i 


'*  as  if  born  in  the  life -time  of  the  fa- 
"  ther,  although  there  shall  happen 
"  no  estate  to  be  limited  to  trustees, 
**  after  the  decease  of  the  father,  to 
"  preserve  the  contingent  remainder 
*'  to  such  after-born  son,  ^c.  until 
"  he  come  in  esse,  or  be  born  to 
**  take  the  same.  And  by  sect.  2.  it 
*'  is  provided,  that  nothing  in  this 
'f  act  shall  extend  to  divest  any  estate 
"  in  remainder  that,  by  virtue  of  any 
"  settlement,  is  already  come  to  pos-< 
^'  session. 

CbJ  The  demise  must  be  laid  some 
d^y  after  the  lessor's  title  con^i* 
mencedy  for  the  question  is,  whether 

he 
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The  lease  declared  upon  was  from  the  fi5th  of  March  1765^  for  seven 
years.  The  plaintiff  proved  that  J.  S,  was  seiied ;  and  that  by  indenture 
m  1763,  be  demised  Ihe  premises  in  question  to  D.  for  seven  yearS|  to 
commence  at  Midsummer  1769,  and  that  in  1764,  D.  assigned  the  resi- 
due of  the  term  then  unexpired  to  Carruihers.  It  was  insisted  for  the  de- 
fendant^ that  though  in  ejectment  the  lease  is  fictitious,  yet  the  plaintiff 
must  dedans  on  such  a  lease  as  suits  with  the  title  of  his  lessor ;  here  if 
he  recover  at  all,  he  must  recover  a  term,  which  is  of  two  years  longer 
duration  than  his  title,  and  {Roe  v.  fVilliamson,)  2  Lev.  140,  {Crampome 
v.  Freshwater,)  1  Brownl.  1S3,  were  cited.  But  per  Lord  Man^ld^ 
there  is  nothing  in  the  objection,  for  if  the  lessor  have  a  title,  though 
but  for  a  week,  he  ought  to   recover;   for  the  true  question  in  an 


be  could  then  make  a  lease ;  there* 
forei  where  an  entry  is  as  necessary 
to  complete  a  title  (fioodtiile^  d.  GaU 
laway  v.  Herbert,  4  T.  Rep.  6ftO)  as 
to  avoid  a  fine  (Berringtin  r.  Purk- 
kur$t,  Stra.  1087)  or  a  recovery, 
(Taylor^  d.  Jtkynt  v.  Horde,  Burr. 
119)  the  demise  must  be  laid  on  a 
day  subsequent  to  the  entry;  but  it 
is  usual  to  lay.  the  demise  as  far  back 
as  possible,  that  the  judgment  may  be; 
conclusive  evidence  in  an  action  for 
mesne  profits.  The  demise  should 
also  be  laid  before  the  declaration, 
but  if  a  roan  deliver  a  declaration 
against  the  casual  ejector  as  of  EMster 
term,  which  roust  be  delivered  be- 
fore the  cssoin-day  of  Trimty,  and 
the  plaintifT^s  title  arise  after  Easter 
term,  if  the  tenant  in  possession  ac- 
cept the  declaration,  it  must  be  of 
Trimty  term,  and  then  the  plaintiff 
can  shew  a  good  titl^  on  that  decla- 
ration of  Trinity  term,  for  then  the 
declaration  against  the  casual  ejector 
as  of  Easter  terro  will  be  put  out  of 
the  case,  and  the  defendant  pro* 
ceeds  to  issue  on  the  declaration  of 
Trhnty  term ;  but  if  the  defendant 
will  not  proceed  to  issue  as  of 
Trmty  term,  and  confess  lease,  S^y. 
be  has  no  remedy,  for  the  plain- 
tiff will  take  judgment  against  the 
casual  ejector.  Bmhh,  oa  Fjwt.  208, 
(cd.  1795.) 

So  where  plaintiff  declared  on  a 
demise  at  an  impossible  time,  the 
court,  after  verdict,  over-ruled  the 
objection.  Smalf,  4.  Baker  v.  CoAr, 


2  Burr.  1 159.  Bm,  d.  JFranghmn  v. 
Hersey^  3  Wils.  274« 

In  Goodrightf  d.  SmaHwoodv.Stro^ 
ther,  2  Bla.  706,  it  was  hekl  that  the 
vill  in  which  the  demised  land  lay, 
though  omitted  in  the  declaration^ 
shall,  after  verdict  for  the  plaintiff, 
be  collected  from  the  vill  m  which 
the  ejection  is  laid  to'  have  beeti 
committed,  for  that  amounts  to  a 
sufficient  certainty. 

The  demise  may  be  made  for  any 
number  of  years,  Selw,  N.F.Abr. 
6S8  ;  therefore,  in  case  of  a  yearly 
tenancy,  if  the  tenant  die  intestate, 
his  admrnistratOT  has  the  same  i|ite- 
rest  in  the  land  which  the  intestate 
had,  and  the  less.ec  of  such  admini- 
strator may  declare  on  a  term  for 
seven  years.  Dot,  d.  Shore  v.  Porter ^ 

3  T.  Rep.  13.  The  court,  however, 
will  permit  the  plaintiff  to  amend  his 
declaration  by  enlarging  an  expiring 
term,  in  such  a  case  as  was  done  in 
Dickens  v.  Greenvill,  Carth.  3,  where 
several  ancient  rules  in  point  were 
produced,  (though  Hutckins,  d.  J^or- 
%vortky  V.  Basset,  Comb.  90,  was 
contra)  and  also  in  Vicars  v.  Haydfm, 
Cowp.  841,  where  all  the  )ater  au- 
thorities are  collected,  and  upon  the 
authority  of  Dickens  y.  Grrnvill,  and 
Vicars  v.  Haydon,  Lord  Chancellor 
Redesdale,  assisted  by  the  judges  in 
Ireland,  made  an  order  to  amend  the 
record  by  enlarging  thiS  term,  which 
had  expired  pending  a  writ  of  error 
in  the  exchequer  chamber.  Power,  6» 
Boycc  V.  Rowe,  1  Sch.  &  Lef.  81  (n.) 

eftctment 
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^ectment  b^  wbo  his  1I16  poMeasoiy  right  Sii|i|KMe  a  pvnon  hu  an 
interest  for  three  yean  only,  ttid  ibotild  make  a  lease  for  five  years,  it 
woidd  be  good  for  the  three  yearsw — Bee^ord  {Leuee  of  CamOher)  r. 
Dendkm,  Sittings  at  Middlesex  after  T.  5  Geo,  III. 

If  there  be  sereral  lessors,  and  you  lay  in  the  declaration  guod  4imhe^ 
mnt,  yott  most  shew  in  them  such  a  title  that  they  might  demise  the 
whole ;  {Mantkw  v.  fVolUt^tm,  T.  l607.  Cro.  Jac.  I66.)  and  thens^ 
fore  if  any  of  the  lesson  have  not  a  legal  interest  in  dm  whole  premises^ 
he  cannot  m  hw  be  said  to  demise  them,  for  k  is  only  his  confirmation 
where  he  is  not  concerned  in  interest :  so  if  the  plaintiff  were  to  declare 
npon  a  lease  made  by  ^.  and  B.  and  it  were  to  appear  on  the  trial  that 
jtf .  was  tenant  for  life,  remainder  to  B.  in  feCi  it  would  be  bad :  (2W* 
ports  Ca.  36  Eliz.  6  Co.  14,  b.)  So  if  ^.  and  B.  were  tenants  in  com- 
mon  ;  but  it  would  be  otherwise  if  they  were  joint*tenants,  and  the  rea« 
son  of  the  difference  is,  that  tenants  in  common  are  in  of  sereral  titles, 
and  therefore  the  frediold  is  8everal,^and  consequently  each  of  them  can- 
not demise  the  whole :  but  joint-tenants  are  seised  per  my  €t  per  tout^ 
and  therefore  each  may  be  said  to  demise  the  whole ;  and  coparceners 
stand  upon  the  same  foundation.  {Moore  v.  Fureden,  M.  3  W.  III. 
1  Show.  a4«.  Jifoms  v.  Barty,  H.  16  Geo.  II.  1  Wils.  1.  fi  Stn. 
1 180.  Boner  v.  Juner,  T.  10  W.  III.  1  Raym.  796.)  Therefore  there 
ought  to  be  a  different  count  on  the  demise,  of  -each  tenant  in  common, 
or  Aey  may  join  m  a  lease  to  a  third  person,  and  that  leasee  make  a 
lease  to  tiy  the  titIe.~Lt^.  sect  316.  GUb.  L.  of  Ejedm.  86.)  (a) 

If  die  phinliff  make  title  in  the  lessor  as  lord  of  a  manor,  wbo  has 
light  by  forfeiture  of  a  copyhold,  he  ought  to  prove  that  bis  lessor  is 
lord,  awl  the  defendant  acopyhqlder,  and  that  he  committed  a  forfeiture^ 
but  the  presentment  of  the  forMture  need  not  be  proved,  nor  the  entry 
or  seizure  of  the  lord  for  the  forfeiture.— -Pe/mi  ex  dem.  Episc.  Winion 
V.  Milb  SfaF,per  Tracy,  Surry,  1707* 

If  a  copyholder  without  licence  make  a  lease  for  one  year,  or  with  li- 
cence make  a  lease  for  many  y^an,  and  the  lessee  be  ejected,  he  shaQ 
not  sue  in  the  lord*s  court  by  plaint,  but  shall  have  an  ejectment  at  com- 
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faj  J}eciaraiwn  ia  ^eciment.  The 
first  count  was  on  a  demise  of  the 
whole  by£.£.;  second  count,  the 
like  by  /  O. ;  third,  the  like  by  I.  C. 
all  on  2d  October^  1811.  In  evi- 
dence  a  lease  was  produced»  dated 
4^tg*ui  22»  1780,  whereby  the  lessors 
of  the  plaintiff,  6.  end  C,  and  /.  Zf. 
(since  aead)f8dier  of  the  lessor,  £.  L. 
demised  to  defendant  for  thirty  years, 
and  it  was  proved  that  defendant  had 


p]|id  rent  under  the  lease.  It  was 
objected  by  defendant  that  they  who 
granted  the  lease  must  be  considered 
as  joint-tenants,  and  there  being 
no  joint  demise,  the  plaintiffs  could 
not  recover.  But  Lord  EUtnhorougkt 
C.  J.  held  this  to  be  no  good  objec* 
tion  to  be  set  up  by  the  tenant,  and 
the  lessor  of  the  plaintiff  recovered. 
Doe  ex  dem.  LuB^  v.  Fenitf  5  Camp. 
190. 

mon 
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if)  on  law,  because  he  has  not  a  customary  estate  by  copy,  but  a  warrant- 
able estate  by  the  rule^  of  the  common  law. — Co.  Copyh.  5.  5\.(a) 

Note ;  If  the  copyholders  of  a  manor  belonging  to  a  bishopricky  during 
the  vacancy  of  the  Sjie^  commit  a  forfeiture  by  cutting  timber,  tlie  sue-* 
ceeding  bishop  may  bring  ejectment.  (Read  v.  Allertj  per  Comyns,  Ox- 
ford Circuity  I7SO.)  If  an  ejectment  be  brought  against  the  lessee 
for  year^  of  a  copyholder'  (relying  upon  the  lease  as  a  forfeiture)  the 
plaintiff  must  prove  an  actual  admittance  of  the  copyholder  ;  (Boner  v. 
Juner,  sup.)  and  it  will  not  be  sufficient  to  prove  the  father  admitted, 
and  that  it  descended  to  the  defendant's  lessor  as  son  and  heir,  and  that 


fa  J  A  copyholder  ejected  by  his 
lord  may  maintain  an  ejectment,  for 
though  called  a  tenant  at  willj  yet  he 
cannpt  be  put  out  whilst  he  (jorforms 
his  services.    Lit,  sect.  77 •     But  in 
such  cases  the  copyholder  should  be 
warranted  to  make  leases,  either  by 
the  custom  or  by  the  lord's  licence. 
Anon.  1  Leon.  4.    Goodwin  v.  Long-' 
"hvrsty  Cro.  Eliz.  535.     And   even 
without  a  custom  to  warrant  such 
leases,  the  tenant  may  maintain  this 
action   against   every  man    but  his 
lord.     Spark's  Ca.  Mo.  669.     Cro. 
Eliz.  676,  So  if  the  lessee  of  a  copy- 
holder be  ejected  by  a  strapger,  he 
may  have  this  action.     Melwick  v. 
Luter,  4  Co.  26.     So  the  lord  shall 
maintain  this  action  against  his  te- 
nant for  a  forfeiture.  Vide  Peters,  d* 
Win  ton  Bp.  v.  Mills,  sup. 
'*  So  an  heir  to  whom  a  copyhold 
descends  may  surrender  before  ad- 
mittance, for  he  is  in  by  course  of 
law,  and  the  custom  which  makes 
him  heir  casts  the  possession  upon 
Liro  from  his  ancestor,  and  there- 
fore he  may  maintain  this  action  be- 
fore admittance.  Roe,  d.  Jeffereys  v. 
Hicks ^  2  Wils.  15.    iioe,  d.  Tarrant 
v.  Hellier,  3  T.  R.  169.     So  a  wi- 
dow, entitled  to  her  free  bench  after 
the  death  of  her  husband,  may  main- 
tain an  ejectment  before  admittance, 
for  her  estate  comes  out  of  her  bus- 
band's.     Jurden  \.  Stone,  Hutt.  18. 
But  a  stranger  to  whom  a  copyhold 
is  surrendered  has  nothing   beiore 
admittance,   because  he  is  a  pur- 
chaser, and  until  the  admittance  of 


the  surrenderee  the  copyhold  remains 
in  the  surrenderor,  and  if  he  die^ 
his  heir  may  bring  ejectment.  JVil" 
son  v.  Weddrll,  Yelv.  144.  But  af- 
ter admittance  the  surrenderee  may 
maintam  ejectment  against  the  sur- 
renderor, and  lay  his  demise  on  a  day 
between  the  surrender  and  admit* 
tance.  Holdfast^  d .  IVoolUms  v.  Clap' 
ham,  1  T.  R  6OO. 

When,  the  devisee  of  a  copyhold 
estate,  which  has  been  surrendered 
to  the  use  of  the  will,  died  before  ad- 
mittance, it  was  held  that  her  de- 
visee, though  admitted  afterwards^ 
could  not  recover  m  ejectment,  for 
the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  sur- 
render, and  the  legal  title  remained 
in  the  heir  of  the  surrenderor.  Doe, 
d.  Vernon  v.  Vernon,  7  East,  8. 

A,  a  copyholder  for  life,  remainder 
to  B.  surrendered  his  own  and  B/s 
estate,  (over  which  latter  he  had  no 
controuJ,  and  by  which  he  let  in  B'% 
remainder)  and  took  a  new  copy  for 
the  lives  of  himself,  C.  and  B.  succes- 
sive, and  on  «^.'s  death,  after  twenty 
years  had  run  against  B.  he  entered 
on  the  possession  then  vacant.  Held 
that  as  against  C*  who  had  no  pos« 
session  and  no  title,  B.  might  defend 
his  legal  title,  coupled  with  posses- 
sion, though  the  twenty  years  pos- 
session by'^.  had  barred  bis  posses- 
sory right  as  against  him,  or  might 
have  disabled  B.from  recovering  had 
he  been  out  of  possession.  Doe,  d. 
Borough  V.  tUade,  8  £ast|  353. 
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he  had  paid  quit-rents;  for -a  copyholder  cannot  make  a  lease  except  16 
try  a  title  before  admittance ;  for  nothing  vests  in  him  before  ♦admit-   [•iQg] 
tance  and  an  actual  entry ;  and  therefore  if  after  admittance  he  were  to 
surrender  without  making  an  actual  entry,  the  surrender  would  be  void. 

< 

And  hole;  till  admittance  of  surretideFee  th*  copyhold  remaitis  in  the 
stlVrend^ror,  aiid  if  te  die  his  Iieir  may  briftg  ejectment. — Wil$07i  r. 
WedMl,  M.  6Jac.  I.  YeR  144.  Auncelme  v.Juncelme,  T.  1604. 
Cro.Jac.3J. 

Note ;  Adtoittante  of  tfenant  fot-  life  is  aditlhtance  of  liinl  ill  remdiiider^ 
sb  as  to  make  his  surrendei-  gobd.-J--/f  iiwce foic  v.  Junctlme,  sup;  (a) 

Copyholds  are  not  within  th6  statute  against  fraudulent  conveyances, 
and  therefore  if  the  plaintiff  claim  under  a  voluntary  conveyance,  though 
the  defendant  claim  under  a  subsequent  purchase  for  a  valuable  con- 
sideration, yet  the  plaintiff  shall  recover. — Per  Blencawe,  at  Launcestoo, 

1699.  ri; 

The  recital  of  the  will  in  the  copy  of  the  admittance  is  good  evidence 
of  the  devise  against  the  lord  or  any  other  stranger :  but  if  the  suit  be 
between  the  heir  of  the  copyholder  and  the  devisee,  the  will  Itself  ought 
to  be  produced. — Anon.^s,  1693.   1  Raym.  73di 

A  man  makes  a  mortgage  for  years  to  A.  who  without  the  mortgagor's 
joining  assigns  to£.  who  assigns  to  C.  C.  may  bring  ejectment  against 
the  mortgagor,  for  upon  executing  the  deed  of  mortgage,  the  mortgagor 
by  the  covenant  to  enjoy  till  default  of  payment  is  tenant  at  will,  and  the 
assignment  of  the  mortgagee  could  only  make  him  tenant  at  sufferance. 
^Smarilt  v.  Williams,  E.  6  W.  III.  1  Salk.  245. 

But  it  has-been  said,  that  it  would  be  otherwise  if  the  mortgagor  were 
to  die,  and  his  heir  enter,  and  then  the  mortgagee  make  an  assignment 
without  entry,  or  the  heir  of  the  mortgagor  joining ;  for  the  etitry  of  sudh 
heir  would  be  tortious,  and  consequently  the  mortgagee  would  be  out  of 
possession,  and  his  assignment  void. — S.  C.  quoire  tamen. 

If  the  phiintiff  make  tide  under  an  assignment  of  a  term  by  an  admi- 
nistrator, if  he  cannot  produce  the  letters  of  administration,  the  book  6f 
die  ecclesiastical  court  where  the  order  was  entered  for  granting  them  i^ 
evidence;  {Garret  v.  Li$ter^  E.  13  Car.  II.  1  Lev.  25,)  or  a  copy  of  tl^ 


fa)  In  copyhold  property,  though  Jiut^  d.  fFooUafns  v.  Clapkam,  1  T.  R. 

the  title  has  retrospective  relation  100. 

from  the.time  of  admittance  to  thatof  fbj  Scd  vide  Doc,  d.  Watson  v. 

surrender  against  all  persons  but  the  Rouiledge^  Cowp.  *705t  where  Loi*d 

lord,  the  surrenderee  may  recover  in  Mansfield  said  this  dictum  was  of  no 

ejectment  against  the  surrenderor  on  authority,  and  ought  to  be  rejected, 

a  demise  laid  between  the  time  of  Vide  ctiam  Doe,  d.  Gibbons  v.  Pott^ 

surnender  and   admittance.    Hold"  Dougl.  6*90,  (7  li.) 

book 


108  a  Injuries  affecting  real  Property.      (Book  III, 

book  will  be  fufficicot;  but  the  admiDwU^tor  shall  not  be  permitted  to 
give  such  bode  or  copy  in  evidence,  until  he  have  proved  the  edmimytrar 
lion  under  the  seal  of  the  co^rt^  lost.-— J(«cois  v.  Brag,  M.  16  Geo.  IL 
coram  Lee,  Guildhall. 

|f  a  man  bring  an  ejectment  for  100  acres,  and  make  a  title  to  40,  hia 
phaH  recover  prp  ianto,  and  as  to  the  otjiepr  die  defendaiil  shall  be  found 
JNot  Guilty.  (Anon.  ]^.  1 Q  Jac.  I.  2  Rol.  Abr.  704.  c.  M.  Gicy  v.  Rand, 
H.  1582.  Cro.  Eliz.  ISO  So  if  an  ejectment  be  brought  for  a  housei  and 
the  proof  be  that  part  of  the  hoipse  only  is  ^eracted  on  die  plaintiff's  land 
by  encroachment :  (^mo&t  v. /)a2e,  T.  18  Jac.  I.  Hob.lfK).  SeoMghl^s 
Ca.  M.  7  Jac.  I.  2  Rol.  Abr.  719*  c.  19.  and  the  cases  there  cited.)  So  if 
£  *  109  ]  ^6  plaintiff  make  a  title  but  to  a  moiety  of  that  for  which  he  *  brings  his 
ejectment,  if  it  be  by  biU  he  sMl  recov^ ;  (Goodmn  v.  Bhdan^Pf  T. 
4  W.  UI.  S  Lev.  S34.)  and  so  is  the  deteimmMoo  in  Br^cebridgi$  Cam: 
but  Plawden  in  the  report  of  that  case  says,  he  found  great  fynAt  wiA 
himself  afterwards  in  forgetting  tospeak  tod^  point ;  f<>r  he  says  the  re- 
gister makes  a  difference  between  the  demand  of  iP  entiRety  |ui4  of  a 
moiety :  that  entireties  are  6rst  to  ha  demanded  in  a  wiit^  and  idiat  if  a 
man  were  to  bring  a  writ  of  entiy  skt  disseidn  ffMt  QUe  9Ves  And  tl^ 
tenant  plead  ne  dUm$a  pa$,  and  the  jury  find  that  he  hi4  a  i%^t  |o  a 
moiety,  and  was  disseised  of  that,  and  that  the  teuaot  had  good  title  to  the 
other  AHuety,  he  should  recover  nothing,  because  he  miglkt  have  another 
ibrm  of  a  writ  for  the  moiety ;  but,  saya  he,  if  it  were  fpmid  ^b^  bi^lvM 
disseised  de  dimidio  diet,  acr"  gt  ment  phi$,  then  be  ihould  k^ve  jw%- 
ment  for  that,  for  that  is  several,  and  it  ap|Klu«d  probiible  to  him  that 
the  sjuit  should  abate  for  the  whole  in  this  am^  upon  ja  4iill,  f  s  it  wionid 
upon  an  original  writ,  if  eaception  bad  been  taken  to  'U.^^praiC^n4^'s 
Ca.  T.  14  £li9.  Flowd.  417. 

But  this  defeot,  evwin  the  cim  of  a  writ,  is  ih»w  mM  rfter  i9ei^> 
by  18  Eliz. 

It  has  be^  said,  if  a  man  bring  ejeelment  for  one  fueps  of  lund  jp  D. 
mvdS.  an4  the  whole  lies  in  D.  he  shall  recover :  bntifjmig^etmeiitjb* 
pf  the  tenth  part  of  a  messuage  in  the  parishes  of  fi.  and  C.  and  it  ap- 
.pear  on  evidence  that  the  whole  meaauage  Ifiy  in  the  pimb  of  JB.  the  d^ 
deration  being  peedaely  the  lenth  part  of  jm.fMiitir^  itSm*  ^^  fuddou^ 
will  not  nuuotab  it. — Gooifirta  v.  Bhckmanf  fup. 

Ejectment  will  not  lie  of  twenty  acres  of  arable  and  paatufe  without 

shewing  how  mueb  pf  each :  (Kmghi  v.  Sjfmsj  E.  4  W.  &  M*  Salk*  iU4* 

SaoiFs  Co.  M.  1ft  Jac.  L  1 1  Cq.550  nor will  it  lie  of  adoeeof  mna- 

dow  called  Pariridge*s  Lees,  containing  ten  acres  more  or  less,  because 

the  certamtyof  Kcres  ought  to  appe^  jp  the  declamtiqp.}  {ffot^oMf^* 

Wrightp 
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Wr^itf  M.  12  Geo.  I.  C.  B.  nor  will  it  lie  for  a  close  containing  three 
acreS|  without  ascertaining  whether  arable,  meadow^  or  pasture. — Sa* 
vits  Ca.  slip. 

If  one  tenant  in  common  bring  an  ejectment  against  another,  there  is 
no  occasion  to  prove  an  actual  entry  and  ouster,  for  that  is  confessed  by 
the  rule :  and  if  the  fact  be  that  there  lias  been  no  actual  ouster,  the 
defendant  ought  to  apply  to  the  court  not  to  compel  him  to  confess,  or  to 
permit  him  to  do  it  specially ;  which  they  will  do,  whiere  it  is  only  matter 
of  account,  and  the  only  ouster  is  by  pernancy  of  the  profits,  without 
an  actual  obstruction  of  the  other  to  occupy. — Wigfall  v.  Btydon,  £. 
6  Geo.  III.  3  Burr.  1895. 

Note ;  Receiving  the  whole  profits  is  no  ejectment.  (Co.  Lit,  ]99>  b.)   [  HO  ] 
So  the  levying  a  fine  of  the  whole  land.  {Ford  v.  Grey,  H.  2  Ann.  Salk. 
286.)    So  the  not  consenting  to  have  the  rents  raised. — Johnson  v/  Allen, 
H.  13W.IIL   12  Mod.  657. 

Though  the  defendant  confess  lease,  entry  and  ouster,  yet  he  may 
deny  that  he  is  in  possession  of  the  premises  for  which  the  plaintiff  goes, 
and  put  the  plaintiff  upon  proving  it ;  and  if  he  cannot,  he  will  be  non- 
suited.— Smith  V.  Man,  T.  21  Geo.  II.  1  Wils.  220,  on  a  case  reserved, 
tamen  qu.  et  vide  infra. 

jAnd  in  cstse  the  landlord  have  been  made  defeQdant  instead  of  his  te- 
nants, the  plaintiff  must  prove  the  tenants  in  possession,  for  the  defendant 
does  not,  by  entering  into  the  rule,  confess  himself  to  be  landlord  of  any 
premises,  but  of  such  as  were  in  tlie  possession  of  such  tenants.  {S.  C.) 
However,  it  has  been  said,  that  if  there  be  but  one  defendant  as  tenant 
in  possession,  the  plaintiff  need  not  prove  him  in  possession,  because  if 
be  be  not,  why  did  he  enter  into  the  rule  i — Doe,  ex  dem.  Jesse  v.BaC" 
ckus,  M.  SO  Geo.  II.  K.  B.  at  Sittings. 

If  the  defendant  prove  a  title  out  of  the  lessor,  it  is  suflicient  though 
he  have  no  title  himself:  but  he  ought*  to  prove  a  subsisting  title  out  of 
the  lessor;  for  producing  an  ancient  lease  for  1000  years vnll  not  be  suf- 
ficient, unless  he  likewise  prove  possession  under  such  lease  within 
twenty  years,  (a) 


(a)  Defendant  entered  under  the 
plaintiff,  to  whom  he  paid  rent  till 
the  last  two  years;  that  be  still 
continued ,  in  possession,  but  paid 
rent  to  the  lord  under  a  notice  from 
the  steward  of  the  manor.  Held,  by 
EUenboroughj  C.  J.  that  a  man  can- 
not controvert  the  title  of  the  person 
under  whose  demise  he  continues  to 
hold,  but  he  must,    by  some  for- 


mal act,  first  renounce  the  plaintiff's 
title.  Balls  v.  Westwood,  2  Camp.  1 1. 
But  in  ejectment  by  landlord  against 
tenant,  the  tenant  may  shew  that  the 
landlord's  title  has  expired,  though 
he  cannot  be  allowed  to  prove  that 
the  landlord  never  had  any  title. 
England,  d.  Sybum  ▼.  Slade,  4  T.  R. 

But 
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But  in  an  ejectment  brought  by  a  second  mortgagee  against  the 
mortgagor^  l)e  shall  not  give  in  evidence  the  title  of  the  first  mortgagee 
in  bar  of  the  second,  because  he  is  barred  to  aver  contrary  to  his  own 
act  that  he  had  nothing  in  the  land  when  he  took  upon  him  to  con- 
vey by  the  second  mortgage. — Lindsey  v.  Lindsey,  M,  8  Ann.  (a) 

So  if  the  defendant  produce  a  mortgage  deed,  where  the  interest  has 
not  been  paid,  and  the  mortgagee  never  entered,  it  will  not  bt  sufficient 
to  defeat  the  lessor  who  claims  under  the  mortgagol*,  because  it  will  be 
presumed  that  the  money  was  paid  at  the  day,  and  consequently  that  it 
is  no  subsisting  title ;  but  if  the  defendant  prove  interest  paid  upon  such 
mortgage  after  the  time  of  redemption,  and  within  twenty  years,  it  will 
be  sufficient  to  nonsuit  the  plaintiff. — Wilson  v.  IVitherby,  8  Ann.  in 
Kent,  per  Holig  C.  J. 

On  the  argument  of  the  case  of  Lade,  Bart.  v.  Holford  S^  aV,  E. 
5  Geo.  III.  B.  R.  3  Burr.  1416.  1  Blackst.  428,  Lord  Mansfield  de- 
clared that  he  and  many  of  the  judges  had  resolved  never  to  suffer  a 
plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standing  out  in  his  own 
trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against  a  mortgagee, 
but  direct  the  jury  to  presume  it  surrendered.  (6^ 

The 


CaJ  A  second  mortgagee  who  takes 
an  assigtitnent  of  a  term  to  attend 
the  inheritance^  and  has  all  the  title 
deeds,  may  recover  in  ejectment 
against  the  first  mortgagee,  if  he  has 
not  bad  notice  of  stich  prior  mortgage. 
Coodtit/e,  d .  Norris  v.  Morgan,  1 T.  R. 
755.  But  if  a  subsequent  mortgagee 
has  notice  of  a  former  incumbrance, 
he  shall  not  avail  himself  of  an  as- 
signment of  an  old  outstanding  term 
prior  to  both,  in  order  to  get  a  pre- 
ference. But  if  he  had  no  notice  of 
such  prior  incumbrance,  and  has  the 
first  and  best  right  to  call  for  the  le- 
gal estate,  then,  if  he  gets  an  assign- 
ment of  it,  a  court  of  equity  will  not 
deprive  him  of  his  advantagt.  JPa7- 
loughhy  v.  iVillovghby^  (in  Chancery) 
1  T.  R.  763.  But  as  to  the  effect  of 
outstanding  terms  to  attend  the  in- 
heritance, and  the  benefits  to  be  de- 
rived therefrom,  seeBridgma>is  AnaL 
Dig.  of  Eq.  Ca.  tit.  Trust  and  Trw*- 
tces,  V.  (2d  ed.)  very  much  at  large. 

If  a  second  mortgagee  lend  his  mo- 


ney on  an  estate  upon  which  there 
is  an  old  otitstanding  term,  ahd  has 
notice  at  the  time  of  a  certain  in"- 
curobrance  prior  to  his-  own,  the 
prior  incumbrancer  having  the  best 
right  to  call  for  the  legal  estate,  rhay 
satisfy  himself  of  any  other  incum- 
brances on  the  estate,  though  they 
were  not  known  to  the  second  mort- 
gagee when  he  advanced  his  money. 
IVillovghby  v.  Willovghhyy  sup. 

(b)  It  does  not  follow,  however, 
said  Lord  Kcnyon,  in  Doe,  ex  dem. 
Baaerman  v.  Syboum,  7  T.  Rep.  3, 
that  an  ejectment  maybe  maintained 
on  a  mere  equitable  title,  which 
would  remove  ancient  land-marks  in 
the  law,  and  create  great  confusion, 
(vide  Goodtitle,  ex  dem.  Janes  v. 
Janes  J  post)  but,  that  in  all  cases 
where  trustees  ought  to  convey  to 
the  beneficial  owner,  he  Would  lea\e 
it  to  the  jury  to  presume^  #hcre  suotl 
presumption  might  reiisonably  be 
made,  that  they  had  conveyed  ac- 
cordingly, in  order  to  prevent  a  just 

title 
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The  defendant  produced  a  mortgage  for  years  by  deed  from  the  plain- 
tiff's ancestor,  upon  which  was  an  indorsement  in  hoc  *  verba,  '*  Re*  [  *  H 1  ] 
'^  ceived  of  Mrs.  M.  O.  £500,  on  the  within  recited  mortgage,  and  all 
''  interest  due  to  this  day  ;  and  I  do  hereby  release  to  the  said  M.  O.  and 
*'  dischai^e  the  mortgaged  premises  from  the  said  term  of  500  years." 
On  a  case  reserved  the  court  held,  1.  That  these  words  amounted  to  a 
surrender  of  the  term.  2.  That  such  surrender  might  be  by  note  in 
writing,  by  the  statute  of  frauds.  3.  That  a  note  in  writing  was  not  re- 
quired to  be  stamped.  {Farmer,  ex  dem.  Earl  v.  Rogers,  C.  B.  T.  1735. 
2  Wils.  26.)  But  though  a  surrender  or  an  assignment  of  a  term  may 
be  made  by  note  in  writing  without  stamps,  yet  if  it  be  made  by  deed 
«nder  seal,  it  must  be  stamped. — Goodright,  es  dem.  Ford  v.  Gregory/, 
M.  1744.  Loft.  339.  Ca; 


title  from  being  defeated  by  a  matter 
of  form.  Again,  in  Coodtitle^  ex 
dem.  Jones  w.  Jones,  7  T.  R.  49»  Lord 
Ktnyon  observed,  that  what  Lord 
Mansfield  said,  in  Lade  v.  Holfordy 
sup.  must  be  understood  with  this 
restriction,  that,  in  either  case,  the 
jury  might  presume  the  term  sur- 
rendered, but  that  without  such  sur- 
render the  estate  in  the  trustee  roust 
prevail  at  law,  to  which  proposition, 
80  qualified,  fx>rd  Kenyon  fully  as- 
sented. Again,  in  Roe,  ex  dem. 
Eeadev.Reade,  8  T.  R.  122,  Lord 
Kenyon  said  he  agreed  with  what  was 
said  in  Lade  v.  Holfordj  that  when 
the  beneficial  occupation  of  an  estate 
by  the  possessor  has  given  reason  to 
suppose  that  possibly  there  may  have 
been  a  conveyance  of  the  legal  estate 
to  a  person  who  is  equitably  entitled 
to  it,  a  jury  may  be  advised  to  pre- 
sume a  conveyance  of  the  legal 
estate ;  but  if  it  appear  in  a  special 
verdict,  or  special  case,  that  the 
legal  estate  is  outstanding  in  another 
person,  the  party  not  cloathed  with 
that  legal  estate  cannot  recover  in  a 
court  of  law ;  and  in  this  respect. 
Lord  Kenyon  said  he  could  not  dis- 
tinguish between  the  case  of  an  eject- 
ment brought  by  IC  trustee  against 
hhcestuy  que  trust ,  and  an  ejectment 
brought  by  another  person  ;  and  in- 
deed, said  Lord  Ellenboronghy  in 
Doe,  ex  dem.  SJtewin  v.  fVroot,  5  East, 


138,  as  to  the  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a 
trustee  against  his  cestuy  que  trust, 
it  has  long  been  repudiated,  ever 
since  a  case  which  was  argued  in  the 
Exchequer  Chamber  some  years  ago, 
and  which  Mr.  East  supposes  to  be 
the  case  of  Weakley,  ex  dem.  Yea  v. 
Rogers, 

In  Martin,  ex  dem.  Tregonwell  v, 
Strachan,  2  Stra.  1179,  but  more 
correctly  reported  in  5  T.  R.  1 10  (n), 
it  was  laid  down  by  I^e,  C.  J.  that 
the  plaintiff  in  ejectment  must  re- 
cover on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  defendant's  ; 
and  by  Lord  Mansfield,  in  Roe,  ex 
dem.  Haldane  v.  fiervey,  4  Burr, 
2487,  that'  possession  gives  a  right 
against  every  person  who  cannot 
shew  a  good  title. 

Where  the  possession  and  receipt 
of  rents,  issues,  and  profits  of  a 
trust  estate,  though  for  above  tweo« 
ty  years  after  the  creation  of  the 
trust,  without  any  interference  of 
the  trustees,  is  consistent  with,  and 
secured  to  the  cestuy  que  trust  by  the 
terms  of  the  trust-deed,  such  pos- 
session is  not  adverse  to  their  title, 
so  as  to  bar  their  ejectment  against 
his  grantees  brought  after  the  twenty 
years-  Keene  v.  Deardon,  8  East,  248. 

(fl)  By  the  last  stamp  act,  however, 
a  stamp  is  required  ia  this  C9se. 
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*  By  21 H.  VIII.  c.  15,  a  tennor  may  enter  unmediately  after  tbeAnfterr 
facias  seisinam  on  a  common  recoveiy,  and  give  his  term  in  evidence 
upon  an  ejectment  brought  against  him;  t»ut  if  the  defendant  be  a 
stranger  to  the  term,  he  is  not  within  the  benefit  of  the  statute,  so  as 
to  give  the  term  of  a  third  person  in  evidence  to  falsify  the  recoveiy 
against  himself,  or  those  ut^er  whom  he  claims. — Booth  r.  Undseyf 
M.  1709.  e  Raym.  1294. 

Where  the  lessor  of  the  plaintiff  is  an  infant,  or  resides  abroad,  the 
court  will  upon  motion  stay  proceedings  till  a  real  lessee  is  named,  or 
security  given  for  payment  of  die  costs. — Birchman  v.  Wrightf  £. 
1734.  (a) 

The  court  will  always  stay  proceedings  upon  a  second  ejectment  tiU 
the  costs  of  the  first  are  paid,  though  it  were  brought  in  a  different 
court  {Jnon.  H.  10  W.  III.  Salk.  255.)  So  where  an  ejectment 
was  brought  on  the  demise  of  husband  and  wife,  in  which  they  were 
nonsuited,  after  the  husband's  death  the  wife  bringing  a  fresh  ^ectment, 
the  court  stayed  proceedings  till  the  costs  of  the  former  nonsuit  were 
paid. — Duchess  of  Hamilton's  Ca.  E.  14  Geo.  II. 

If  an  ejectment  be  brought  in  order  to  try  the  validity  of  a  will,  (b)  and 
a  parcel  of  land  is  inserted  in  the  declaration  to  which  the  plaintiff  has 
an  undoubted  right  (as  copyhold  land  where  there  is  no  surrender  to  the 
use  <^  the  will,)  and  the  defendant  not  observing  it  confesses  lease, 
entry,  and  ouster  for  the  whole,  the  plaintiff  shall  not  on  this  account 
be  excused  firom  the  costs,  but  the  court  will  give  the  defendant  leave 


(aj  But  if  the  guardian  under* 
take  to  pay  the  costs,  it  is  suflicient. 
Anon.  Cowp.  128. 

fbj  Deaf,idumb,and  blind  persons, 
as  well  as  infants,  Sfc,  are  ranked 
by  Lord  Coke  as  amongst  persons 
incapacitated  to  make  a  will,  but 
that  rule  surely  can  only  apply  to 
those  who  are  deprived  of  those 
powers  of  mind,  which  enable  the 
parties  to  judge  properly  of  their 
own  concerns^  and  of  the  disposition 
of  their  property. 

As  to  femes  covertes,  though  they 
cannot  in  general  make  a  will,  of 
which  the  spiritual,  court  can  grant 
probate,  yet  under  a  power  reserved 
or  created,  a  feme  coverte  may  make 
a  will  to  operate  as  an  appointment 


in  execution  of  such  a  power,  and 
a  probate  thereof  may  be  granted 
accordingly.  Jenkin  v.  IVkitehoiue, 
I  Burr.  431.  But  if  the  devise  be 
of  a  chattel  interest,  under  such  a 
power,  the  will  cannot  be  read  in 
evidence  till  the  probate  is  granted. 
Stone  y.Forijfth,  Dougl.681.  (7070 
As  to  those  cases  in  which  a  de- 
vise is  deemed  void,  as  being  a  dis- 
posal of  what  the  law  already  gives, 
or  of  what  the  policy  of  the  law  will 
not  admit,  or  for  uncertainty  in  the 
description  of  the  devisee  or  of  the 
estate  devised,  or  by  the  death  of 
the  devisee  in  the  life*time  of  the 
devisor,  see  Bridgm.  Anal,  Dig»'^f 
Eq,  Ca.  tit  Devise,  III.  IV.  (2d  ed.) 
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to  retract  his  confession  as  to  this  parcel.-— Ode  v.  Preriim,  M.  S7 
Car.  II.  (a) 

As  in  this  action  more  frequently  than  in  any  other  the  legitimacy  of 
the  parties  comes  in  question^  it  may  be.  proper  in  this  place  to  take 
notice,  that  it  is  the  practice  to  admit  evidence  of  what  the  parties  have 
1>een  heard  to  say  as  to  their  being  or  not  being  married ;  and  with 
treason,  for  the  presumption*  arising  from  their  cohabitation,  is  either  [*1I2  ] 
strengthened  or  weakened  by  such  declarations,  which  are  not  to  be 
given  in  evidence  directly,  but  may  be  assigned  by  the  witnesses  as  a 
feason  for  their  belief. 

In  May  v.  May,  (H.  17  Geo.  II.)  which  was  tried  in  K.  B.  at  bar 
«poQ  an  issue  directed  out  of  chancery,  the  preamble  of  an  act  of  par« 
liament  reciting  that  the  plaintiff's  father  was  not  married,  and  to  tha 
ianith  of  which  he  was  proved  to  have  been  swom^  was  given  in  evidenccj 
jet  upon  proof  of  a  constant  cohabitation,  and  his  owning  her  upon  all 
'Other  occasions  to  be  his  wife,  the  plaintiff  obtamed  a  verdict,  (b) 

But  on  an  appeal  against  an  order  of  removal,  where  die  sessions 
stated  that  J.  H.  the  father  of  the  pauper  swore  that  he  had  travelled 


faj  Ejectment  being  the  mode  by 
iwhich  titles  to  land,  under  wills,  are 
frequently  tried,  it  is  necessary  to 
shew  what  is  reauired  in  such  cases 
by  the  statute  of  frauds,  and  to  en- 
quire into  the  testator^s  capacity  to 
cievise;  ai  to  the  first  of  which 
points,  we  refer  the  reader  to  the 
statute,  29  Car.  II.  c.  3.  s.  5  ^  6; 
and  as  to  the  second,  to  the  statute, 
32  H.  VMl.  c.  1 ;  in  Regard  that  the 
tirst  of  those  statutes  points  out  the 
solcfnoities  necessary  to  be  observed 
in  executing  a  will  to  pass  real 
estates ;  and  the  second  declares  all 
infants,  insane  pTsons,  and  femes 
covertes,  incapable  to  make  a  will ; 
hut  wills  made  under  undue  influ- 
ence, or  obtained  by  fraud,  are  left 
subject  to  the  common  law  as.  be- 
fore. As  to  infants  however,  though 
a  will  made  by  one  under  twenty- 
one  is  void,  yet  it  may  be  substan- 
tiated hf «  publication  -on  the  at- 
tainment of  full  age.  Herbert  v. 
Tarball,  1  Sid.  l62.  But  it  is  no 
publication  for  a  man,  when  t>f  full 
age,  to  say  before  witnesses,  that  his 


will  should  stand  good.  Home  v. 
Burton^  Comb.  84.  An  infant  how- 
ever may  devise  by  custom,  {Perk. 
221,)  for  his  incapacity  only  extends 
to  estates  in  fee-simple.  Terms  fof 
years  therefore,  and  chattel  interests 
may  be  devised  by  males  at  fourteen^ 
and  by  females  at  twelve  years  of 
age.  GodolpLOrph.Leg.  pi.  1.  c.  8. 
Loveless  on  IVUls^  122. 

The  day  of  birth  is  inclusive, 
therefore  li  A.  be  born  on  Istfe- 
bruartff  at  eleven  at  night,  and  die 
at  one  in  the  morning  of  the  last 
day  of  Januarjf,  in  the  twenty-first 
year  of  his  age,  his  will  made  on 
that  day  is  good.  Anon,  Salk.  44. 

(b )  Coverture  being  the  defence 
st't  up  in  this  case,  propf  was  of- 
fered of  an  acknowledgment  by 
7r.  IF.  that  A.  W.  the  plaintiff;  was 
his  wife,  and  that  they  were  niarr 
ricd  together,  but  no  proof  was  of- 
fered of  actual  marrihge.  ^er  ElUn* 
borough f  C.  J.  this  ackupwledgment 
Is  insufBcient  without  prpof  of  ac- 
tual marriage.  HlUoH  y^Mitchdf^ 
3  Camp.  393. 
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vrith  H.  A.  for  seven  years,  and  during  all  that  time  they  cohabited  at 
man  and  wife :  That  she  had  the  pauper  and  two  other  children  by  him 
bom  in  Sucinford  parish  *.  and  that  they  were  reputed  man  and  wife,  and 
continued  so  till  tlie  woman's  death,  but  that  they  never  were  married ; 
the  court  held,  that  as  all  this  case  was  disclosed  on  the  sole  evidence  of 
the  father,  however  difficult  it  might  be  to  admit  his  evidence  to  bas- 
tardize a  reputed  legitimate  child,  yet  as  all  depended  on  the  father's 
testimony,  the  whole  must  be  taken  together,  and  then  it  appeared  that 
he  never  was  married ;  and  consequently  the  child  being  a  bastard  was 
settled  at  Swinford.  And  the  court  said  there  was  no  colour  to  say  the 
father  was  swearing  to  discharge  himself;  for  if  the  child  were  legiti- 
mate, he  was  bound  to  keep  it  by  43  Eliz.  and  if  a  bastard,  he  must 
indemnify  the  parish  by  l^Eliz. — Parish  of  St.  Peter  in  Worcester  v. 
Old  Swinford,  £.  8  Geo.  II.  B.  R. 

The  old  rule  of  the  presumption  of  law,  that  the  husband  continuing 
within  the  four  seas,  and  being  alive  at  the  child's  birth,  the  child  could 
not  be  a  bastard,  is  exploded. — Rex  v.  Inhabitants  of  Bedel,  T.  11 
Geo.  II.  2  Stra.  1076.  (a) 

Where  a  woman  is  separated  from  her  husband  by  a  divorce  a  mensa 
et  thoro,  the  children  she  has  during  the  separation  are  bastards,  for  the 
court  will  intend  a  due  obedience  to  the  sentence  unless  tlie  contrary  be 
ihe^n ;  but  if  barop  and  f^me,  without  sentence,  part  and  live  separate, 
the  children  shall  be  taken  to  be  legitimate,  and  so  deemed  till  the  con- 
trary  be  proved,  for  access  shall  be  iptended.  But  if  a  specif  verdict 
finds  the  man  had  no  access,  it  is  a  bastard,  and  so  was  the  opinion  of 
my  Lord  Hale  in  the  case  of  Dickins  v.  Collins^  S.  P.  H.  3  Geo.  I. 
between  the  parishes  of  St.  Af\drew\  and  St.  Bride*s.-^St.  Georges 
Parish,  Westminster,  v.  St.  Margarefs,  Westminster,  1  Salk.  123. 
(  U3  ]  The  wife  gave  evidence  that  the  defendant  (upon  whom  aq  order  of 
bastardy  in  this  case  vfsa  made)  had  camal  knowledge  of  her  body  about 
August,  1732,  and  several  times  since,  and  was  the  fiither  of  the  child, 

which  was  borp  in  1733.-^ ^That  her  hi|sband  h{|d  no  access  to  her 

from  May,  1731. — :— Other  witnesses  proved  the  husband  to  be  within 
seven  miles  of  her  all  the  time.  The  question  was.  Whether  the  wife 
were  a  coppe^nt  witness  to  bastardize  the  child.  And  per  curiam, 
such  facts  as  cannot  in  their  nature  be  proved  by  any  other  person,  must 

(q)  In   this  case,  which  was  a  husband  was  living,  yet  that  was 

fa&e'of  removal,  it  was  stated,  that  held    sufficient    to    bi^tardize   the 

there  had  been  no  access  for  seven  issue* 
years,  though  it  fully  appeared  the 

ba 
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be  proved  by  the  wife ;  as  bere  the  act  of  iiicontinence,  which  lay  in  the 
wife's  own  knowledge :  but  she  ought  not  to  be  permitted  to  prove  the 
want  of  access,  which  might  be  notorious  to  the  whole  neighbourhood. 
— Rex  V.  Reading,  B,  R.  M.  8  Geo.  II.  Ca.  temp.  Ld.  Hardwicke,  79* 
1  Bott,  399.  (a) 

Note ;  The  want  of  access  in  that  case  tended  to  discharge  her  bus* 
band  from  the  maintenance  of  the  child,  as  it  proved  the  child  to  be  the 
bastard  of  another  man ;  but  after  her  husband's  death  she  might  be  a 
witness  to  prove  the  child  a  bastard,  as  well  as  the  fother  who  was 
admitted  for  that  purpose  in  the  case  before,  between  the  parish  of 
Si.  PeierU  in  Worcester  and  the  Parish  of  Old  Swinford, — Jfite  p.  1 12a. 

In  Pendril  v.  Pendril,  H.  5  Geo.  II.  (Stra.  9^,)  (b)  Lord  Ray- 
mond  would  not  suffer  the  wife's  declaradon,  that  she  should  not  know 
her  husband  by  sight,  Sfc.  to  be  given  in  evidence,  till  after  she  had 
been  produced  on  the  other  side ;  the  fact  of  the  marriage  not  being 
disputed,  but  only  the  legitimacy. 

In  the  same  case  the  Chief  Justice  admitted  evidence  to  be  given  of 
the  mother's  being  a  woman  of  ill  fame. 

The  declapBtions  of  the  wife  without  oath  were  properly  rejected  in 
that  case,  because  they  were  not  the  best  evidence.  The  husband  was 
dead,  and  she  might  be  examined.  Stra.  says,  that  the  Chief  Justice  would 
not  al|ow  the  wife's  declarations  to  be  given  in  evidence,  till  she  had 
been  called,  and  denied  them  on  cross  examination. — ^After  that  they 
were  evidence  to  impeach  her  credit. — ^The  reason  here  given,  viz.  **  be- 
"  cause  the  fact  of  the  marriage  was  not  disputed,  but  only  the  legi- 
**  timacy,"  is  not  mentioned  in  Strange.  The  Chief  Justice,  in  directing 
the  jury,  said,  that  the  old  notion  of  the  presumption  fVi/ra  quatuor 
maria  was  exploded,  that  the  evidence  to  overturn  this  presumption  need 
not  be  so  strong  as  was  insisted  upon  by  the  plaintiff's  counsel.  That 
the  evidence  was  tl\e  same  in  this  as  in  all  other  cases,  a  probable 
evidence  was  suiBcient,  and  it  was  not  necessary  to  prove  access  impos- 
sible between  them.  Tlie  jury  found  that  the  plaintiff  was  a  bastard 
^yitiiout  going  from  the  bar,  upon  which  tlie  Chief  Justice  coniinended 
th^  verdict,  (c) 

In 


(a)  Vide  ctiam  Rex  v.  JlooA:,    I  (j:)  So  the  child  o(  a  married 

M'ih.  3iO.  woman  muy  be  proved  to  be  a  bas- 

(k)  In  Sidney  v.  Sidnty^  3  P.  W.  turd  by  other  evidence  than  the  noii- 

27^f  where  this  case  is  cited,  it  is  access  of  bcr.  husband,   as  by  cvi- 

said  to  have  been  hoard  before  Lord  dencc  of  being  born  during  the  nu« 

Talbgt  on  Slh  February,  1733.  torious  cohabitaiiuu  of  his  mother 

wkh 
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In  Lomax  v.  Holmden,  (6  Geo.  II.  at  Bar.  Sta.  940,)  the  marriage 
being  proved,  and  evidence  given  of  the  husband's  being  frequently  in 
London  where  the  mother  lived,  so  that  access  must  be  presumed,  the 
defendants  were  admitted  to  give  evidence  of  his  inability  from  a  bad 
habit  of  body ;  but  their  evidence  going  only  to  an  improbability,  an4 
not  to  an  impossibility,  it  was  thought  not  sufficient,  and  the  plaintiff 
had  a  verdict. 

In  Jones  v.  Bow,  (E.  4  W.  III.  Garth.  225.)  the  defendant,  by  M-ay 
of  anticipation  to  the  evidence  the  plaintiff  was  about  to  give,  moved 
the  court  that  the  plamtiff  ought  not  to  be  allowed  to  give  evidence  of 
the  marriage  of  Sir  Robert  Carr  to  J.  S.  under  which  he  claimed,  be* 
cause  there  was  a  sentence  in  the  arches  in  a  cause  brought  agauist  h^ 
catisa  jactitatiofiis  tnaritagiiy  that  there  was  no  marriage  between  them> 
but  that  they  were  free  oneof  another;  and  upon  debate  the  court  were 
all  of  opinion,  that  this  sentence,  whilst  unrepealed,  was  conclusive 
against  all  matters  precedent. 

By  £6  Geo,  II.  c.  SS,  if  any  person  shall  solemnize  matrimony  in  any 
other  place  than  a  church,  or  public  chapel,  (unless  by  special  licence 
from  the  archbishop  of  Canterbury)  or  without  publication  of  banns,  or 
licence  in  a  church  or  chapel,  the  marriage  shall  be  void.  This  act 
does  not  extend  to  marriages  solemnized  in  Scotland,  or  in  parts  beyond 
the  seas ;  nor  to  marriages  amongst  Quakers  or  Jews,  where  both  parties 
are  such,  (a) 

And  by  the  same  act,  all  marriages  solemnized  by  licence,  where 
either  of  the  parties  not  being  a  widower  or  widow,  is  under  the  age  of 
twenty-one  years,  which  shall  be  had  without  the  consent  of  the  fiither 
or  guardian  of  such  party,  shall  be  absolutely  void. 

The  appellant  and  respondent,  both  Engluh  subjects,  and  the  ap« 

pellant  being  under  age,  ran  away  without  the  consent  of  her  guardian, 

[  *  n4  ]  and  were  married  in  Scotland;  and  on  a  suit  brought  *in  the  spiritual 

court  to  annul  the  marriage,  it  was  holden  that  the  marriage  was  good.— 

Compton  v.  Bedrcrqfi,  cor.  Delegates,  1st  December,  1768. 


with  another  man,  and  of  his  being 
considered  by  all  the  family  as  the 
child  of  those  two.  Goodright,  d. 
Tampson  v.  Saul^  4  T.  Kep.  356» 
£t  vide  Rex  v.  Lubbenham  Inhabit' 
ants,  4T.  Rep.  251. 

(aj  Neither  does  it  take  away  the 
evidence  of  presumption  from  co- 


habitation ;  but  if  the  evidence  be 
clear  that  the  marriage  was  not  ce- 
lebrated according  to  the  requisir 
tions  of  the  act,  it  is  totally  void, 
and  no  declaratory  sentence  in  the 
ecclesiastical  court  is  necessary.  A. 
v.  Preston  next  Travaskam,  M.  33 
Geo.  II.  B.  U.  MS.  Ca. 


This 
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This  act  dodi  not  take  away  the  evidence  of  presumption  from  jcoha* 
faitation.  But  if  the  evidence  be  clear  that  the  marriage  was  not  cel^ 
brated  according  to  the  requisitions  of  the  act,  it  la  totally  void,'  and  no 
dedaratory  sentence  in  the  ecclesiastical  court  is  necessary.— iter  ▼* 
Frtston  next  Travasham,  M.  33  Geo.  II.  B.  R. 

By  the  same  act  all  marriages  shall  be  sdemnized  in  the  presence  of 
^wo  or  more  credible  witnesses,  besides  the  minister  who  shall  celebrate 
Che  same,  and  shall  be  entered  in  the  register;  in  which  entry  shall  ba 
expressed  whether  the  marri^e  were  celebrated  by  banns  or  licence^ 
apd  signed  by  the  minister  and  the  parties  married,  and  attested  by  two 
witnesses. 

The  sessions  stated  in  a  case  reserved  by  them,  that  the  entry  made 
in  the  register  was  not  subscribed  by  the  minister  and  two  witnesses, 
Per  cttrtain.-— In  a  suit  of  jactitation  of  marriage  in  the  spiritual  court, 
whilst  the  parties  are  alive,  they  are  put  to  prove  all  ceremonies :  But  k| 
all  other  cases,  proof  by  witnesses  who  saw  the  marriage,  is  primi  fade 
suflBdent ;  and  whoever  would  impeach  it,  must  shew  wherein  it  is  irre- 
gular. In  the  present  case  the  marriage  appears  by  the  witnesses,  and 
the  register,  to  have  been  by  banns ;  and  therefore  there  is  no  colour  for 
any  objection ;  for  the  entry  of  the  register  is  not  of  the  essence  of  the 
marriage. — R.  v.  St.  Deoereux  Inhabitants,  £•  2  Geo.  III.  1  Blacks. 

S67. 

It  is  not  precisely  settled  what  length  of  time  shall  be  allowed  for  a 
woman  to  go  after  her  husband*s  deadi.  T.  18  Ed.  I.  Rot.  IS,  because 
a  feme  went  eleven  months  after  the  death  of  the  husband,  it  was  re- 
solved tlie  issue  was  not  legitimate,  being  bom  post  ultimum  tempus 
muUeribus  pariendo  eonstitutum.(a)  But  in  Alsop  v.  Bowtrell,  (1620. 
Cro.  Jac.  541,)  where  the  husband  died  23d  of  March,  and  the  child 
was  bom  the  5th  of  January;  upon  proof  of  the  mother  having  been 
hardly  dealt  with,  forced  to  lie  in  streets,  S^c.  and  upon  an  examination  of 
physicians,  the  court  held  the  child  might  be  legitimate. 


IHa 


(a)  Plintfy  in  his  Nat.  Hist.  Jjih. 
VII.  c.  5.  says,  there  is  no  definite 
time  known  or  set  down  for  women 
to  go  with  child,  and  he  mentions  a 
case  before  L.  Papyrius^  the  Praior, 
(or  I^rd  Chief  Justice)  where  a  se- 
cond heir  in  remainder  made  claim, 
and  put  in  a  pica  for  his  inheritance, 
of  the  goods,  and  the  Prator  made 
an  award,  and  gave  judgment  against 
him  on  bebalfof  an  infant,  the  right 


heir,  born  after  the  decease  of  his 
father;  in  ibis  case  the  mother  came 
in  and  testified  how  she  was  delivered 
of  that  child  within  thirteen  months 
after  the  death  of  the  testator. 

Pliny  also  mentions,  that  the  con- 
sul Suillins  Rv/us,  was  born  at  the 
end  of  eleven  months;  his  mother 
was  Vcstilia^  who  was  married  to 
three  roman  citizens  successively, 
and  had  children  by  all. 

tiote  z 
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Note;  The  rule  quod  non  estjustum  aliquem  post  mortem  facere  iat- 
tardum  holds  place  only  in  the  case  of  bastard  eigne  and  mulier  puisne. 
But  if  H,  marry  a  woman,  and  that  woman  marry  agam,  living  H.  the 
last  marriage  is  void  without  any  divorce^  and  the  jury  shall  try  the  fact 
which  proves  it  not  a  marriage.— 'Prt^  v.  Earl  of  Bath,  E.  6  W.  III. 
Salk.  1^0.  Co.  Litt.  244.  (a) 
[  115  ]  N.  B.  By  16  Sf  17  Car.  II.  c.  8.  No  execution  shall  be  stayed  by 
writ  of  error  after  verdict  and  judgment  thereupon,  unless  the  plaintiff 
in  error  became  bound  to  the  defendant  to  pay  the  damages  and  costs 
in  case  the  judgment  be  affirmed,  or  the  plaintiff  discontinue  or  be  non« 
suited,  and  a  writ  shall  issue  in  such  case  to  enquire  of  the  mesne  pro- 
fits and  damages  by  apy  waste,  (b)  * 


fa)  And  the  rule  that  parents 
shall  hot  be  allowed  to  bastardize 
their  issue,  holds  only  where  it  is  to 
bastardize  issue  born  after  marriage, 
for  either  parent  may  prove  that  a 
child  was  born  before  marriage,  and 
a  general  declaration,  or  an  answer 
to  that  effect,  is  good  evidence ;  but 
as  to  issue  born  after  marriage,  it  is 
inadmissible.  Goodright,  d.  Stephens 
y.Mass,  1  Cowp.  591. 

So  the  reputed  father  or  mother 
is  competent  to  prove  the  illegiti- 
macy of  the  child,  by  shewing  no 
marriage,  o^  an  illegal  one.  Rex  v. 
Bramley  Inhabitants ^  6  T.  Rep.  33  J  • 

But  the  rule,  that  a  bastard  is  nul- 
lius  ^filiuSf  a^pplies  only  to  cases  of 
inheritance.  Per  Bidler,  J.  in  R^x  v. 
Hodnett  Inhabitants,  1  T.  Rep.  10 1. 

fbj  Under  this  statute  the  defend- 
ant is  entitled  to  his  writ  of  error,  if 
he  offer  to  become  boutid,  as  the  sta- 
tute directs,  which  is  generally  in 
double  the  rent,  even  though  it  ap- 
pear by  affidavit  that  he  is  insolvent, 
and  that  the  land  is  mortgaged  for 
more  than  it  is  worth.  Thomas  v. 
Goodtiikj  4  Burr.  2501.  But  where 
defendant  afterwards  brings  error  in 
parliament,  he  ^ust  ei^t^r  into  a 


rule  and  recognizance  not  to  com- 
mit waste,  pending  the  writ.  Wharod 
v.  Smart  J  3  Burr.  1823. 

A  writ  of  error  cannot  issue  in 
the  name  of  the  casual  ejector. 
Geerge,  d.  Bradley  v.  IVisdom^  Z 
B^rr.  756.  Nor  can  any  thing  be 
assigned  for  error,  which  can  render 
It  necessary  to  en^quire  into  the  title. 
JViikes  v.  Jordettf  Hob.  5. 

As  it  may  be  that  this  writ  is 
only  brought  fpr  delay,  plaintiff  in 
ejectment  may,  pending  the  writ, 
bring  his  action  for  mesne  profits.) 
but  if  it  be  not  brought  for  that 
cause,  the  sum  which  plaintiff  re^^ 
covers  may  be  given  in  evidence 
in  mitigation  of  damages,  on  a  wn^ 
of  enquiry.  Dwford  v.  EUySy  1^ 
Mod.  138. 

And  plaintiff  ipay  enter,  pending 
this  writ,  if  he  find  the  premise^ 
vacant.  Badger  y,  Floyd ^  Holt,  199» 
cited  in  Withers  v.  Harris^  Rayra, 
808. 

The  above-mentioned  statute  how- 
ever does  not  extend  to  any  writ  of 
error  brought  by  a.n  executor  or  ad^ 
ministrator.  BMnh,  on  Eject.  423« 
(cd.  1795.> 


CHAPTER 
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CHAPTER  III. 


OF   THE   WBIT   OP   RIGHT. 


BY  the  32  H.  VHI.  c.  2.  No  person  shall  have  a  Writ  of  Right  of 
the  possession  of  his  ancestor^  but  within  threescore  years^  nor  of  his 
own  but  within  thirty  years,  (a) 

A  claim  or  entry  to  prevent  the  statute  must  be  upon  t(ie  land,  unless 
there  shall  be  some  special  reason  to  the  contrary.— -fbrci  v.  Gretff  H. 
2  Ann.  Salk.  285.(^6; 

Note;  The  possession  of  one  joint-tenant  is  the  possession  of  anotherj 
so  far  as  to  prevent  the  statute,  (c) 


■•* 


faj  Viiie  etiam  Heme  v.  Lilborne^ 
I  Bulst.  159.  l62. 

By  this  writ  the  propertyy  as  well 
as  the  possession,  are  recoverable* 
and  it  is  the  only  remedy  for  the 
owner,  or  his  ancestors*  after  they 
have  neglected  to  bring  a  writ  of 
entry f  or  assize^  or  tnori  d'auHcestotj 
or  of  novel  disseisin  within  thirty 
years.    F.N.  B.  I.  19. 

(b)  £t  vide  Heme  v.  IMomey 
sup.  Co.Utt.lS.  3Com. Dig.  137. 

fcJA  writ  of  right  is  usually  a  writ 
close.  JVilliam  v.  Gvyii,  2  Saund. 
45  d.  n.  4*  and  not  a  writ  patent y  as 
it  is  called  in  reporting  the  case  of 
Tyssen  V.  dark,  3  Wi]8.419.  541. 
558 :  and  it  is  to  be  observed,  that 


in  prosecuting  it,  the  smallest  error 
will  be  fatal.  Dumsday  v.  Hvghes^ 
3  Bos.  h  Pull.  453;  especially 
where  the  demandant  has  dealt 
unfairly  with  the  tenant.  Almsgill 
V.  Fierson^  1  Bos.  &  Pull.  103: 
and  unless  the  verdict  be  fla- 
grantly wrong,  no  new  trial  will  be 
granted.  Tyssen  v. 'Clark,  sup.  and 
2  Bla.  941  ;S.  C.  But  almost  any 
collateral  bar  may  Be  given  in  evi- 
dence on  the  general  issue.  S.  C. 

For  the  practical  proceedings  tin- 
der this  writ,  and  further  autho- 
rities, vide  Lee's  Diet,  of  Pract. 
1051,  where  this  subject  is  very 
ably  treated,  and  the  forms  arc  sup- 
plied. 


CHAPTER  IV. 


O^  TUB  WRIT  OF  FORMEDON. 


BY  21  Jac.  I.  c.  16.  AD  Writs  of  Formedon  shall  be  sued  withm 
twenty  years  next  after  the  title  or  cause  of  action  first  descended,  or 
fallen,  with  a  proviso  that  if  the  person  entitled  to  such  writ  bcj^  at  the 
time  of  the  iaid  writ  first  descended  or  fallen,  within  twenty-one  years, 
feme  covert^  ^c.  then  such  person  and  his  heirs  may,  notwithstanding 

the 
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the  said  twenty  years  be  expired,  bring  his  action,  so  as  it  be  Mithin  ten 
years,  ^c.  (a) 

If  the  t^iant  plead  that  A.  ne  done  pas,  it  is  not  sufficient  for  the  de* 
mandant  to  prove  the  gift  by  another:  (2  RoL  Abr.  676.  pi.  13.)    So 
[  *  116]  if  the  demandant '^  count  of  a  gift  in  frank-marriage,  a  gift  with  a  re- 
mamder  in  fee  is  not  sufficient  evidence. — Ibid.  pi.  14. 

In  a  formedon  in  discender  the  demandant  must  make  himself  heir  to 
him  who  was  last  seised  by  force  of  the  intail ;  but  he  need  not  mention 
an  ancestor  who  happened  to  be  inheritable,  but  never  was  actually 
seised  by  force  of  the  btail. — Buckmere^s  Case,  7  Jac.  I.  8  Co.  88. 
Anon.  Dy.  14. 

In  a  formedon  in  reverter  the  demandant  need  not  alledge  that  all  the 
issue  inheritable  are  dead,  but  it  is  sufficient  to  say  the  donee  is  dead 
without  issue ;  for  he  is  a  stranger  to  the  pedigree :    But  he  must  not 
omit  any  of  his  own  ancestors  who  were  sebed  of  the  reversion. — . 
Booth,  163. 

In  a  formedon  in  reverter  die  taking  the  profits  nmst  be  alledge<l 
both  in  donor  and  donee :   So  in  a  formedon  in  remainder,  if  a  fee-^ 


faj  This  writ  was  granted  by  sta- 
tute de  donity  (IVestm,  2.  3  Ed.  1.) 
and  lies  for  one  who  is  entitled  to 
lands  by  virtue  of  an  entail ;  it  is  in 
nature  of  a  writ  of  right,  and  is  the 
highest  action  a  tenant  in  tail  can 
have,  ^here  upon  alienation  the  es- 
tate tail  is  discotttinued,  tutd  the 
remainder  is  by  failure  of  the  parti- 
cular estate  turned  into  a  mere 
right    Co.  Litt.  31 6.    finch* 9  Lav>, 

207. 

Of  formedon  there  are  three  spe^- 

cic» :  1.  In  the  discender  it  lies  where 
a  gift  in  tail  is  made,  and  the  tenant 
in  tail  aliens,  or  is  disseised,  and 
dies,  in  which  case  his  heir  shall  re- 
cover the  lands  against  the  actual 
tenant  of  the  freehold,  but  he  must 
prove  himself  heir,  secundum  formam 
doM.     J.  J^.  J5.  211,  212. 

2.  In  remainder  it  lies  dpon  a  gift 
for  life,  or  in  tail,  or  in  fee,  and  he 
who  has  the  particular  estate  dies 
without  issue  inheritable,  whereupon 
a  stranger  intrudes  on  the  remainder- 
man, and  keeps  possession.  The  re- 
mainder-man shall  then  have  this 
writ,  stating  the  form  of  the  gift,  and 


the  happening  of  the  event  on  which 
the  remainder  depended.    F.  N.  B» 

217. 

3.  In  reverter  it  lies  where,  by 

the  death  of  the  donee  in  tail,  or 
his  heirs  without  issue  of  the  body, 
the  reversion  falls  into  the  donor,  his 
heirs  or  assigns.  The  reversioner  \0 
such  case  shall,  by  this  writ,  suggest 
the  gift  his  own  title  minutely  from 
jthe  donor,  and  the  failure  of  issue, 
which  lets  in  his  reversion,  and  thus 
recover  the  lands.  JP.  N.  B,  219* 
Buckmere's  Ca.  8  Co.  88. 

Formedon  in  discender  lies  also  by 
the  heir  of  a  coparcener  in  tail,  who 
after  partition  aliens  her  part,  and 
then,  by  reason  of  her  sister's  death, 
takes  the  other  part.  For  a  copar- 
cener lies  also  jormedon  insimui  te^ 
nuit  against  a  stranger  on  the  an- 
cestor's possession,  and  it  may  be 
brought  without  naming  her  com- 
panion in  possession.  And  it  lies 
also  for  one  heir  in  gavelkind  of 
lands  intailed,  and  where  the  lands 
are  held  without  partition.  N.  Nai* 
Brev.  476.  481. 

simple 
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ample  be  demanded ;  but  if  an  estate  tail  oply  be  demandfed  (as  in  m 
formedon  in  discender)  it  is  sufiBcient  to  aliedge  expkes  in  tbe  donee 
oidy.—Hunloke  ▼.  Petre,  H.  3  W.  III.  2  Lutw.  963. 

In  a  formedon  in  discender  by  husband  and  wife  in  right  of  the  wife, 
the  discent  must  be  made  to  the  wife  alone;  but  in  a  formedon  in  re« 
verter  it  may  be  laid  either  to  the  wife,  or  to  the  husband  and  wife.— - 
E.  Clanricarde  v.  Sydtiejf^  M.  11  Jac.  I.  Hob.  1. 

The  defendant  pleading  never  tenant  of  the  freehold,  in  abatement, 
the  plaintiff  refused  to  accept  the  plea ;  but  upon  motion  the  plea  waa 
ordered  to  be  received,  for  it  cannot  be  pleaded  otherwise  than  in  abate* 
ment.-^l  Barnes^  238.  (a) 


\16a 
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(a)  NoH'tenure  special  may  be 
pleaded  where  the  tenant  shews 
what  estate  or  interest  he  hath  in 
the  land  demanded,  and  therefore 
this  plea  must  always  state  who  is 
tenant.  Bishop  v.  CosstUj  1  Brownl. 
153.    Booth,  ^3. 

NoU't enure  of  parcel  of  an  entire 
thing  abated  the  whole  writ  at  com* 
men  law,  but  by  statute  25  Ed.  III. 
c.  l6j  no  writ  shall  be « abated  by 
the  exception  of  non-tenure  of  por^ 
celj  save  only  as  to  that  parcel 
whereof  nontenure    was  alledged. 


Fowle  Y.Doble,  1  Mod.  181.  Booth, 

29. 

But  on  nontenure  cf  the  whole 
pleaded,  defendant  need  not  shew 
who  was  tenant,  but  of  parcel.  S.  C. 

After  a  general  imparlance  the  te- 
nant cannot  plead  non-tenure  of  par^, 
though  of  the  whole  he  may.  Bar" 
row  V.  Haggett,  3  Lev.  55. 

A  tenant  may  plead  both  in  bar 
and  abatement  in  this  action,  and 
there  are  several  pleas,  but  non^te* 
nure  can  only  be  pleaded  in  abate- 
ment. 


CHAPTER  V. 


OF  THE   WRIT   OF   DOWEB. 


DAMAGES  in  Dower  are  given  by  the  statute  of  Merton,  c.  1.  (a) 
(Vide  Co.  Litt.  32  b.  for  an  exposition  of  this  statute),  but  it  extends 


CaJ  This  writ  lies  where  a  woman 
has  received  only  part  of  her  dower, 
to  recover  the  residue  aci^ain&t  the 
same  tenant  in  the  same  term,  and 
dower  unde  nU  habet  lies  where  a 
wife  has  received  no  part,  nor  has 
her  husband  made  any  assurance 
thereof,  so  that  she  is  driven  to  sue 
the  heir  or  his  guardian.  F,  JV.  B.  7. 
Co.  Utt.  32.  Wood*s  Inst,  568. 

At  Common  law,  before  the  sta- 
tute of  Wutm.  1.  c.  39,  if  a  woman 


received  even  the  smallest  part  of 
her  dower  of  any  one  tenant,  she 
had  no  remedy  for  the  rest,  but  by 
this  writ ;  for  if  she  brought  dower 
unde  nil  habet ^  the  acceptance  of 
part  was  a  good  plea  in  abatement^ 
but  now  it  shall  be  no  plea  in  abate- 
ment for  defendant  to  say,  she  has 
received  part  of  any  other  person, 
and  this  extends  as  well  to  a  guardian 
in  chivalry,  as  to  the  tenant  of  the 
land.  2  Insi.  26 1. 

jxnly 


^  ^^*  Injuries  affecting  real  Property.      [Book  III. 

only  to  lands  whereof  the  husband  died  seised;  and  therefore  if  the  jury 
do  not  find  that  he  died  seised^  judgment  for  damages  will  be  reversed ; 
they  must  find  too  of  \i'hat  estate  he  died  seised,  vij^.  an  estate  in  fee  or 
in  tail ;  for  if  the  husband  alien,  and  take  back  an  estilte  for  life,  the  wife 
shall  recover  dower,  but  no  damages. — Bromley  v.  Littleton j  M.  5  Jac.  L 
Yelv.  llS.fa; 

If  the  jury  find  the  husband  died  seised,  they  must  find  the  time  vghen, 
£*117  ]  ^^  annual  value  of  the  land,  damages  on  account  •of  the  detention 
and  costs ;  but  if  they  find  the  husband  was  seised  but  did  not  die  so, 
then  no  costs  or  damages,  but  only  the  value  of  the  land ;  for  damages 
are  given  by  die  statute  of  Merton  only  where  the  husband  died  seised, 
and  the  statute  of  Gloucester  gives  costs  only  where  the  plaintiff  re- 
covers damages. — Dennis  v.  Dennis,  E.  23  Car.  II.  2  Saund.  331. 

The  reason  why  the  jury  are  to  find  the  value  of  the-  land  in  case 
the  husband  died  seised,  is,  that  the  court  may  give  damages  pursuant 
to  the  statute  of  Merton,  from  the  death  of  the  husband  to  the  time  of 
the  judgment.  (Ibid.)  And  if  the  heir  sell  to  J.  S.  and  the  widow  re- 
cover her  dower  against  him,  he  must  pay  the  whole  mesne  profits 
from  the  death  of  the  husband,  though  he  have  not  himself  been  half 
the  time  in  possession :  she  is  intitled  by  the  statute  and  can  recover 
only  against  the  tenant. — Brown  et  t/x'  v.  Smith,  H.  25  &  26  Car.  II. 
c.  28.     * ' 

Though  the  statute  say  only  that  she  shall  recover  damages  to  the  time 
of  the  judgment,  }et  if  she  obtain  judgment  by  default,  upon  a  writ 
of  enquiry,  the  jury  may  give  her  damages  to. the  time  of  the  inquisition, 
unless  she  were  In  possession  before  by  virtue  of  an  execution  awarded 
4ipon  the  judgment  by  default.  The  jury  may  assess  damages  beyond 
the  revenue,  for  she  may  have  sustained  more.— -^a/fter  v.  Levinz,  E. 
29  Eliz.  1  Leon.  56. 

Damages  must  be  after  demand  of  dower,  for  the  heir  is  not  bound 
to  assign  till  demanded.  {Co.  Utt.  si.)  But  unless  the  heir  plead  tout 
jours  prist,  he  shall  not  take  advantage  of  the  widow's  laches  in  not 
demanding  her  dower ;  and  though  he  plead  taut  temps  prist,  yet  she 


(a)  Judgment  in  dower  is  to  re- 
cover a  third  part  of  ihc  lands  by 
metcs  and  bounds,  and  a  wife  may 
liavc  this  writ  against  an  heir  or 
any  one  who  has  a  power  to  assign 
dower.  So  she  may  against  the  lord 
who  enters  upon  the  land  for  an  es- 
cheat, but  to  the  king  she  must  sue 
by  petition.     Bcdingfcld's  Case,  9 


Co.  1 5.  Browning  v.  Bestofij  Plowd. 
141.  ArundelVs  Case,  Dy.  263.  Co. 
Litt.  32  a.  208  a.  If  any  thing  be  ob- 
jected precedent  to  the  title  of  dower, 
a  widow  may  recover  with  a  cessat 
execvtio  title  that  objection  is  deter- 
mined. Lindscy  y,  Lind^ey,  iSalk. 
291. 

iban 


Chap,  v.]  bower.  117a 

sball  recover  damages  from  the  teste  of  the  original  to  the  execution  of 
the  writ  of  entiy ;  but  if  the  heir  assign  dower,  and  the  wife  accept 
thereof,  she  loses  her  damages.-— 2Cen/  ▼.  Kentf  M.  1733.  K.  B*-  2  Stra. 
971.  Yeo  V.  Yeo,  T.  14  Geo.  III.  K.  B.  2  Dick.  498.  Co.Litt.  32. 

Upon  a  trial  at  bar  Hie  issue  was,  if  there  were  a  demand  of  dower, 
to  intttle  the  plaintiff  to  damages,  she  proved  an  actual  demand  of  the 
heir  who  was  an  infant,  and  the  court  held  that  clower  was  demandable 
of  the  heir,  though  he  was  under  the  age  of  fourteen,  and  that  the  not 
assigning  of  dower,  though  the  infant  did  not  refuse  to  do  it,  but  was  pre- 
vented by  his  guardian,  was  a  refusal  in  law  sufficient  to  intitle  the  plain*- 
tiff  to  damages. — Conellis  v.  CorseUis,  H.  29  &  30  Car.  II.  Finch,  200. 

Detinue  of  charters  of  the  same  land  is  a  good  plea  in  delay  of 
dower,  and  if  she  deny  the  detainer,  and  that  be  found  against  her,  she 
shall  lose  her  dower. — Brickhiad  v.  York  Archbp,  M.  6  Jac.  I.  Hob. 

199. 

He  that  pleads  detainment  of  charters  ought  to  ailedge  what,  and 
likewise  plead  that  he  has  been  always  ready  to  render  dower,  and  yet  b, 
if  the  defendant  would  deliver  the  charters;  therefore  it  cannot  be 
pleaded  after  imparlance.— Becliifg>!e/(P5  Case,  H.28  Eliz.  9  Co.  18. 
Gerard  v.  Gerard,  H.  7  W.  III.   1  Salk.252.  11  Hen.  VI.  4. 

The  tenant  pleaded  that  the  demandant  detained  certain  charters,  ^c.   [  US  ] 
and  if  she  will  render,  4fc.  then  ready  to  render  dower,  ^c.  the  demand- 
ant produced  the  deed,  and  prayed  dower,  and  the  deed  was  read,  so 
that  the  court  perceived  it  was  the  same  deed ;  by  which  the  demandant 
recovered. — Bro.  Dower,  53. 

But  if  a  wife  be  with  child,  the  heir  for  the  time  being  cannot 
plead  detinue  of  charters,  for  she  may  keep  them  for  the  infant. — Bro, 
DoTver,  8. 

If  the  defendant  plead  ne  ungues  seise  que  dower,  she  may  give  in 
evidence  a  release  to  her  husband,  or  a  surrender  to  him  by  one  who  was 
seised  as  joint- tenant  with  him.  So  if  the  demand  be  of  an  advowson 
or  rent-charge,  she  may  give  a  grant  of  the  rent  or  advowson  in  evi- 
dence, and  that  her  husband  died  the  day  before  payment  or  present- 
ment.-^2  Rol.  Jbr.  676.  c.  10. 

Father  tenant  for  life,  remainder  to  his  son  in  tail,  remainder  to  the 
father  in  fee,  father  and  son  were  hanged  out  of  the  same  cdrt  for 
felony.  {Broughton  v.  Randal,  T.  SB  Eliz.  Noy.64.)  The  father's 
widow  brought  a  writ  of  dower,  and  upon  the  issue  ne  ungues  seisie, 
jipon  proving  by  witnesses  that  the  luther  moved  his  feet  after  the  death 
of  the  #00,  she  recovered.-- Gyppm  v.  Burnet/,  M.  1695.  Cro.  Eliz. 
-W3.  ' 

Jf 


118a  Injuries  affecting  real  Property.     [Book  III. 

If  the  tenant  plead  ne  unques,  accouple  in  loial  matrimome,  it  Bhall 
not  be  tried  by  a  jury,  but  a  writ  shall  issue  to  the  bishop  to  certify  it. 

The  defendants  havbg  pleaded  ne  ungues  accouple^  the  plaintiff  re- 
plied a  sentence  of  the  ecclesiastical  court  in  a  cause  of  di? orce  brought 
by  Sir  W^  W.  against  her,  charging  that  she  was  his  wife,  and  had  com* 
nutted  adultery  with  J.  £•  to  which  she  pleaded,  that  she  was  the  lawful 
wife  of  the  said  J.  R.  and  not  of  the  said  Sir  IV.  W.  and  that  after- 
wards J.  22.  died,  and  the  cause  coming  on  to  be  heard,  the  judge  did 
declare  that  the  plaintiff  had  been  the  wife,  and  was  then  the  widow  of 
the  said  J,  JR.  and  prayed  judgment  whether  the  defendants  were  not 
estopped  to  plead  ne  ungues  accouple.  The  court  held  it  no  estoppel, 
as  the  bishop's  certificate  in  an  action  between  the  plaintiff  and  other 
defendants  would  have  been.— Ho&tiis  v.  CrutcUy  et  aV  T.  33  Geo.  II. 
SWils.  118. 127. 

If  issue  be  taken  upon  the  life  or  death  of  the  baron,  it  shall  not  be 
tried  by  a  jury,  but  by  the  court,  and  a  day  shall  be  given  to  the  patties 
to  produce  their  witnesses,  and  presumptive  evidence  will  be  suflScient ; 
but  quatej  whether  if  it  be  found  against  the  tenant,  it  will  be  peremp- 
tory, or  whether  he  shall  not  plead  to  die  right  of  dower. — Parher^s 
Case,  M.  38  £liz.  Dy.  185.  pi.  65.  (a)  ' 
£  119  ]  By  16  8c  17  Car.  II.  c.  8.  Execution  shall  not  be  staid  by  writ  of 
error  upon  any  judgment  after  verdict,  unless  the  plaintiff  become  bound 
to  pay  damages  and  t^osts  in  case  the  judgment  be  a£Srmed,  or  the  plain- 
tiff discontinue,  or  be  nonsuited ;  and  a  writ  shall  issue  to  enquire  of 
mesne  profits  and  damages  by  waste  done  after  the  first  judgment. — Kent 
v.  Kent  J  E.  7  Geo.  II.  Stra.  971. 

.  Note ;  If  the  judgment  be  affirmed  in  dom.  proc.  and  costs  given,  the 
defendant  may  bring  an  action  on  the  recognizance  for  such  costs,  with- 
out suing  out  a  writ  of  enquiry .-p—i2oe  v»  Roach,  £.11  Geo.  II.  Andr. 
153.  (b) 

CHAPTER 


CaJ  In  dower  against  eight  feoffees 
of  the  husband  atter  marriage,  two 
confessed  the  action,  and  six  pleaded 
itfsuably.  The  wife  had  judgment 
first  for  her  third  of  two-eighths  of 
the  land,  and  afterwards  the  issue 
being  fontid  against  the  rest,  she  re- 
covered l|cr  third  of  the  remaining 
six  parts  of  the  land.  Anon.  Dy. 
187.  Co.  Litt.  32. 

fbj  A  wife  should  proceed  to  de- 
mand her  dower  immediately  after 
her  husband's  death.    The  first  pro- 


cess is  a  summons  to  appear,  and  if 
defendant  neglects,  or  does  not  cast 
an  essoign,  a  grand  cape  lies  to  seise 
the  lands. .  By  statute  31  EUz.  c.3. 
every  summons  on  the  land  roust  be 
made  fourteen  days  before  the  return 
of  the  writ,  and  proclamation  made 
at  the  church  door  on  a  Sunday,  or 
no  grand  cape  can  be  awarded  but 
on  an  alias  And  plurics  summons  till 
proclamation,  but  on  the  return  of 
the  writ  of  summons,  the  defend* 
ant's  attorney  may  enter  appearance 

with 
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CHAPTER  VI. 

OF  WASTE. 

BY  the  statute  of  Gloucester,  (6  EdK\  I.  c.  5.)  the  plaintiif  in  au 
action  pf  Waste  is  to  recover  the  thing  wasted,  and  treble  damages,  (a) 

If  a  lease  be  made  excepting  the  wood  and  timber,  an  action  of  waste 
will  not  lie  against  the  lessee  for  cutting  it  down,  because  not  demised.— > ' 
Jiion.  Dy.  1 1 9. 

If  a  termor  assign  his  term  except  the  trees,  and  after,  the  trees  are 
cut  down,  waste  will  lie  against  the  assignee,  for  the  exception  was 
void ;  but  if  tenant  for  life  make  a  lease  for  years,  he  may  except  the 
trees,  because  he  still  remaius  tenant  and  is  chargeable  in  waste. — Saun- 
ders* Case,  41  Eliz.  5  Co.  112. 


vith  the  filazer,  and  pray  view,  S^c, 
Then  passes  a  lorii  of  view,  whereby 
the  sheriff  is  to  shew  the  tenant's 
land,  and  on  return  the  defendant's 
attorney  takes  a  declaration,  and 
generally  pleads  ne  unque  seize y  Sf^c, 
On  which  issue  being  joined,  and  a 
trial  had,  the  jury  arc  to  give  da- 
mages for  the  m^snc  profits  from  the 
death  of  the  husband,  for  which 
execution  issues  to  the  sheriff  to 
give  possession  of  a  third  of  the 
lands,  and  the  wife  takes  seisin  by 
the  delivery  of  a  torf,  or  by  any  beast 
then  on  the  land.  Fitz,  Doiver,  48. 
Kt  vide  JFilliam  v.  Giiyn,  2  Saund. 
45.  (a.)  n.  4, 


faj  When  the  waste  and  damages 
are  ascertained,  and  judgment  is 
given,  if  the  thing  wasted  be  sub- 
sisting, plaintiff  may  recover  it  by 
writ  of  seisiiiy  but  if  not,  plaiiitiff 
can  only  have  treble  damages,  which 
he  must  recover  as  he  would  all 
other  damages  in  personal  and  mixed 
actions.  3  Blac.  Com.  c,  14. 

This  writ  lies  at  common  law,  and 
on  the  statute  of  Glouctstery  for  the 
owner  of  an  inheritance  in  reversion 
or  remainder  against -a  tenant  for 
life,  in  dower,  by  the  curtesy,  or  for 
years,  and  by  statute  of  Westminster 
(13  Ed.  I.  c.  22.)  by  one  tenant  in 
common  against  another,  and  the 
equity  of  the  statute  has  been  holden 


to  extend  to  joint-tenants,   but  not 
to  coparceners.  2  Inst.  403,  404. 

Waste  is  a  mixed  action^  real  as  to 
the  laj^y  and  personal  as  to  the  da- 
mages f  3  Blac,  Com,  227.  Thick y  29. 
But  now  the  most  usual  remedy  is 
by  a  bill  in  Chancery  for  an  injuncj 
tion  to  stay  waste.  Atkins  v.  Temple, 
1  Ch.  Rep.  14.  Williams  v.  Dayy  2 
€h.  Ca.  32. 

By  this  writ  the  plaintiff  is  called 
to  appear  and  shew  cause  why  he 
committed  waste  to  the  plaintiff's 
-disherison.  F.  N.  B.  55.  And  if  he  ap- 
pear not  the  sheriff  goes  personally  * 
to  the  plase  wasted,  with  his  jury, 
where  he  enquires  of  the  waste  done, 
and  on  bis  return  the  judgment  is 
founded.  Crocker  v.  Dorriiery  Poph. 
24.  But  if  defendant  appears,  and 
then  suffers  judgment  by  default,  he 
confesses  the  waste,  and  in  that  case 
the  sheriff  goes  not  to  the  place,  but 
only  makes  an  enquiry  of  the  quantum 
of  damagesy  as  in  other  actions.  Fos^ 
ter  V.  Spoonery  Cro.  Eliz.  18.  Warn^ 
ford  V.  Haddocky  Cro.  Eliz.  290. 

The  process  in  this  action  is  first 
a  writ  of  summons  made  out  by  the 
cursitor  of  the  court,  on  the  return 
of  which  defendant  may  essoin,  and 
plaintiff  adjourn,  ^c.  Then  the  fi* 
lazer  makes  out  a  pone,  on  the  re- 
turn of  which  a  distringas  issues  for 
doieodant  to  appear,  which  done, 
plaintiff  declares,  and  defendant 
pleads,  ^. 


The 
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The  plaintiff  declared  that  being  seised  in  fee  of  a  farm  called  Strod^s 
farm,  he  leased  the  said  farm  to  the  defendant  for  ninety-nine  years,  and 
that  the  defendant  did  waste  in  the  farm,  to  wit,  in  cutting  down  two 
hundred  oaks  in  a  close  called  WebVs  close,  parcel  of  the  said  farm ; 
and  on  demurrer  it  was  holden  certain  enough,  for  the  declaration  follows 
the  lease,  and  the  waste  is  assigned  in  a  particular  place  alledged  to  be 
parcel  of  the  demised  premises. — Strode  v.  Devenish^  M.  1  Geo.  I. 

If  die  defendant  plead  nul  waste  fait,  and  issue  is  taken  thereupon, 
the  plaintiff  must  prove  his  title  as  laid  in  the  declaration,  for  it  is  not 
admitted  by  the  plea/  The  plaintiff  must  likewise  prove  the  kind  of 
waste  laid  in  his  declaration ;  and  therefore  if  he  alledge  waste  in  cutting 
trees,  and  thejury  find  that  he  stubbed  them  did  not  cut  them,  it  is 
variance. — Leigh  v.  Leigh,  E.  4  W.  &  M.  2  Lutw.  1507. 
[  120  ]  Wherever  the  plaintiff  is  to  recover  per  visum  juratoruim,  there  ought 
to  be  six  of  the  jury  that  have  had  the  view ;  therefore  it  seems  a  good 
exception  for  the  defendant  at  the  trial,  that  there  are  not  six  viewen 
appear. — Co.  Litt,  158. 

The  defendant,  upon  th^  general  issue  nul  waste  fait,  may  give  in 
evidence  any  thing  which  proves  it  no  waste;  as  that  it  was  by  tempest, 
tfc.  but  not  that  it  was  for  repairs,  or  that  the  plaintiff  gave  him  leave 
to  cut,  or  that  be  had  repaired  before  the  action  brought.  Neither  will 
it  be  any  defence  that  a  stranger  did  it,  for  if  the  plaintiff  should  not 
have  his  action  of  waste,  he  would  be  without  remedy ;  and  the  de- 
fendant may  bring  trespass  against  the  stranger,  and  recover  his  damages. 
But  it  would  be  a  good  plea  to  say  that  the  plaintiff  himself  did  it.— 
Co.  Litt.  283.  2  Inst.  145.  50  Hen.  IV.  2  b. 

If  waste  be  assigned  in  three  houses,  two  gardens,  Sfc.  the  jury  ought 
to  find  damages  severally  for  every  of  them,  for  if  it  be  but  of  small 
value  for  any  of  them,  the  court  will  not  adjudge  it  waste  as  to  that 
part ;  but  if  tlie  jury  give  entire  damages,  it  shall  not  be  intended  that 
there  were  petit  damages  in  any,  and  therefore  the  verdict  will  be  good.—* 
King  V.  Fitch,  T.  1634.  Cro.  Car.  414.  452. 

If  the  plaintiff  have  judgment  by  nihil  dicit,  and  a  writ  of  enquuy 
issue,  the  jury  shall  enquire  of  the  damages,  but  not  of  the  place  wasted, 
for  that  is  confessed.  (Topping  v.  King,  E.  19  Jac.  I.  Winch.  5.)  But 
after  a  recovery  by  default  there  goes  out  a  writ  to  enquire  de  vasto^ 
facto,  et  quod  vastum  predict*  A.  (the  defendant)  fecit,  so  as  the  de* 
fendant  may  give  evidence,  and  the  jury  find  that  no  waste  was  done,  or 
if  they  find  damages  only  to  a  small  sum,  the  plaintiff  shall  not  have 
judgment.— Co.  Litt.  355, 356.  Bro.  Waste,  70.  (a) 

(a)  For  a  correctke  injury  a  writ  a  remedy  preventative,  which  is  by 
of  waste  is  proper,  but  there  is  also     writ  of  Estrepement. 

CHAPTER 
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CHAPTER  VIL 


OP  WRITS    OY   ASSIZ2. 


WRITS  of  Assize  are  of  two  sorts^  novel  disseisin  and  mort  de  ai^ 
tt9^or\  (a)  the  first  process  is  an  original  out  of  chancery  directed  to  the 
sheriff,  commanding  him  to  return  a  jury,  who  are  called  recognitors  of 
the  assize;  they  are  to  be  taken  in  K.  B.  or  C.  B.  for  the  county  in 
which  they  sit,  and  for  all  others  in  their  proper  coynties^  but  to  be 
adjourned  for  **  difficulty  into  C.  B.    The  tenant  is  to  appear  and  plead  [  *  121  ] 


fa)  Mort  de  ancestor  lies  where 
the  abatement  by  a  stranger  hap- 
pened after  the  death  of  the  de- 
mandant's father,  mother,  brother, 
sister,  uncle,  aunt,  nephew,  or  ncice. 
Reg.  Orig,  223,  and  the  writ  is  di- 
rected to  the  sheriff  to  summon  a 
jury  lo  view  the  lands,  and  to  en- 
<|uire  whether  the  ancestor  died  seised, 
and  whether  the  demandant  is  the 
next  heir.  F.  N.  B,  195.  1  Com.  Dig. 
4l6,  it  is  good  as  well  against  the 
abator  as  asainst  any  other  possessor 
of  the  land,  but  it  lies  not  between 
privies  in  blood.  Co.  Litt,  2-i>2.  Yet 
where  the  abatement  happen  on  the 
death  of  a  grandfather  or  grand- 
mother, this  writ  Is  no  longer  his  but 
a  writ  of  Ayle^  so  for  a  great-grand- 
father or  great-grand«mother,  a  writ 
of  BesayUf  and  if  it  mount  one  de- 
gree hi^r,  then  Ttesasfltj  and  if  the 
abatement  happen  on  the  death  of  a 
collateral  relative,  then  a  writ  of 
Cosinage  must  issue.  Finch's  Lawy 
266,  267*  and  the  aaoie  things  shall 
be  enquired  of  as  in  mort  de  ancestor , 
for  the  only  difference  is,  that  the 
ancestral  writs  must  expressly  state 
the  seisin  of  the  aucestorat  his  death, 
and  the  demandant's  own  right  of 
inheritance.  2  Inst.  399.  There  is 
also  another  aunc^ral  writ,  called 
a  nuper  oinitj  which  lies  to  establish 
an  equal  division  among  coheiresses, 
where  one  enters,  and  holds  out 
against  the  rest.  F,  if.  B.  197.  Fkch, 
293.  Reg.  Orig.  226.  N,  N.  B.  437. 
Jhoth^tiU  Ass.   But  none  can  have 


these  writs  beyond  the  fourth  degree* 
Hale  on  JP.  N.  B.  221.  though  in  the 
lineal  ascent  he  may  proceed  ad  in* 
Jinitnm.  Fitx.  Abr.  tit.  Cosinage^  15. 
3  Blac.  Com.  186.  Bed  semble  that 
since  the  statute  of  12  Car.  II.  c.  24, 
which  converts  all  tenures  into  com- 
mon socage,  no  assize  of  mort  de  an- 
cestor  can  be  brought,  but  recourse 
must  be  had  to  the  writs  of  Entry. 
3  Blac.  Com.  187. 

This  writ  lies  also  for  the  heir  of 
a  wife,  whose  husband  (being  tenant 
by  the  courtesy)  alienated  his  wife's 
land,  and  died,  if  such  heir  have 
not  assets  by  descent  from  the  tenant 
by  curtesy,  and  the  same  shall  be. 
as  well  where  the  wife  was  not  seised 
of  the  land  at  her  death,  as  where 
she  was  seised.  N.  Nat.  Brev.  489. 

So  a  warden  of  a  college^  SfC.  shall 
have  this  writ,  of  rents  of  which  his 
predecessor  was  seised,  and  a  man 
may  have  it  against  several  tenants 
in  different  counties  by  several  sum* 
mouses,  but  if  a  tenant  make  default 
on  the  return  day,  the  plaintiff  must 
issue  a  re-summons,  and  if  he  again 
make  default  then  the  assize  shall 
be  taken,  ^.  Bro.  Ass.  88. 

Damages  are  recoverable  in  this 
action,  but  it  lies  not  of  an  estate 
tail  only  where  the  ancestor  was 
seised  in  fee.  Bro.  Ass.  And  though 
a  man  be  barred  in  ~assize  of  novel 
disseisin,  yet  on  shewing  a  descent 
or  other  collateral  matter  he  may 
have  mort  de  ancestor^  or  a  writ  of 
€ii^ry  sur  disseisin^  SfC. 

8  instantly 
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,  instantly  (unless  the  court  will  allow  him  an  imparlance)  on  the  same 
day  the  writ  is  retumablei  for  the  demandant  is  to  count  immediately ; 
and  therefore  if  he  be  not  ready  he  shall  be  nonsuited,  but  he  may 
bring  a  new  assize.  (Savier  v.  Lenthall,  H.  1  W.&  M.  Salk.  82.)  And 
note ;  if  the  defendant  plead  in  abatement,  he  must  plead  over  in  bar 
at  the  same  time ;  and  if  there  be  several  defendants,  and  any  of  them 
do  not  appear  the  first  day,  it  shall  be  taken  by  default  agahist  them. — 
Saveris  v.  Briggs,  E.  5  W.  III.  Salk.  83. 

Though  the  assize  be  awarded  by  default,  yet  the  tenant  may  give 
evidence,  and  the  jurors  find  for  him,  but  he  cannot  plead  iti  abate- 
ment or  bar  of  the  assize,  nor  challenge. — Cragge  v.  Norfolk,  H.  26  & 
27  Car.  II.  2  Lev.  140.  Co.  Litt.  355. 

An  assize  of  novel  disseisin  must  be  founded  upon  a  seisip  in  him  who 
brings  the  writ,  and  therefore  this  writ  is  rarely  used  now-a-days  for  any 
thing  beside  the  recovery  of  an  office.  It  will  lie  as  well  for  an  office 
for  life  as  in^  fee,  though  the  statute  of  Westminster  2.  a  25,  mentions 
only  offices  in  fee,  but  that  statute  is  made  in  affirmance  of  the  com- 
mon Iaw\  (a)  The  statute,  with  the  reading  upon  it  in  2  Inst,  and  Vinert 
Jior.  tit.  j/ssize{A.  2.)  is  worth  consulting,  but  it  being  a  suit  not  much 
in  use^  1  shall  not  transcribe  their  learning. — Co.  Litt,  47. 

The  plaint  need  not  be  so  certain  (where  it  is  for  land)  as  in  other 
writs,  because  the  judgment  is  to  recover  per  xMst/m  recognitorum,  there- 
fore if  it  be  so  certain  tliat  the  recognitors  may  put  the  demandant  into 
possession,  it  is  sufficient.  But  the  plaintiff  must  prove  his  tide  pre- 
cisely as  laid. — The  Serjeant* s  Case,  ET  I55S.  Dy.  84.  Heydon  v. 
Goodsalve,  H.  I6l4.  Cro.  Jac.  335, 

If  the  assize  be  brought  for  an  ancient  office,  the  demandant  need 
not  shew  what  ff  e  or  profit  is  belonging  to  it,  ibr  it  shall  be  intended 
there  b  some ;  but  for  an  office  newly  created  he  must  shew  what  fee  or 
profit  is  granted  for  the  execution  of  it,  for  no  assize  lies  for  an  office 
without  fee  or  profit. — WebVs  Casey  6  Jac.  I.  8  Co.  49. 

An  assize  of  novel  disseisin  must  be  founded  on  an  actual  seisin :  and 
therefore  in  an  assize  for  the  office  of  Serjeant  at  mace  of  the  House 
of  Commons,  where  to  prove  the  seisin,  he  proved  that  he  went  to  the 
house  and  demanded  his  place,  but  received  no  fees,  but  that  in  an  ac- 
tion on  the  case  for  this  disturbance  he  recovered  £300  damage ;  it  was 
bolden  not  to  be  sufficient  proof  of  seisin,  and  the  plaintiff  was  noa- 


(a)  It  must  however  be  an  office  of  profit  and  not  of  charge  only« 
JFM's  Case,  8  Co.  49. 

suited. 
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suited.  But  in  a  new  assize,  the  plaintiff  giving  in  evidence,  that  one 
committed  by  the  house  io  the  defendant,  compounded  with  ^  the  plaintiff  [  *  122  ] 
for  the  fees  (though  the  defendant  was  in  possession  both  before  and 
after)  it  wi^  holden  to  be  a  good  seisin :  it  was  also  proved  that  the  plain- 
tiff in  the  lobby  laid  his  bands  upon  the  mace  then  in  the  defendant's 
hands,  and  would  have  taken  it,  but  the  defendant  hindered  him ;  and 
this  was  holden  good  evidence  of  seisin  and  disseisin,  and  the  demandant 
had  a  verdict— Cragge  y.  Norfolk,  T.  26  Car.  II.  2  Lev.  108. 120.  Ca^ 
In  an  assize  for  estovers  to  a  house,  upon  issue  nul  tort^  nul  disseisin, 
the  defendant  may  give  in  evidence,  that  the  house  is  fallen  down.  {Cow^ 
per  V.  AndrcKS,  M.  10  Jac.  I.  Hob.  39.)  So  in  an  assize  for  land,  he 
may  upon  the  general  issue  give  in  evidence  a  lease  of  the  land  made  to 
him  before  the  disseisin,  but  not  a  release  after. — Co.  Lit.  283.  (b) 


(a)  In  assize  for  the  office  of 
Jilazer  in  the  cummon  pleas,  the  de- 
mandant counted  de  libera  tentmento^ 
and  alledi;cd  seisin  for  taking  money 
for  a  capias^  the  post  being  put  in 
view  where  the  officer  sat.  Held, 
that  the  court  may  discbarge  hiro,  if 
the  cause  foe  without  record  ;  but  if 
there  be  no  cause,  the  court  \^  not  a 
disseisor,  and  he  that  took  the  office 
ought  to  survey  that  at  his  peril. 
Vaux  V.  Jefferen,  Dy.  1 1 5.  (a.) 

So  for  the  office  of  registrar  of  the 
admiralty  assize  lieth,  and  in  this 
case  the  .demandant  laid  a  prescript 
tion  to  it,  quod  quilibet  hujusmodi 
ptrsona,  who  should  be  named  by 
the  admiral,  should  be  registrar  of 
the  admiralty  for  life.  Hunt  v.  £/- 
lisdouy  Dy.  153. 

So  for  the  office  of  toood'^ward, 
park' keeper  and  keeper  of  c/iases, 
tcarrenery  SfC,  assize  liclh,  yet  these 
are  not  at  common  law,  but  by  the 
statute  of  Westminster  2.  c.  25.  for 
they  are  of  profit  to  be  taken  in  alieno 
solo.  It  lieth  also  of  all  other  offices 
or  bailiwicks  in  fee.  fVebb*sCa.  8  Co. 
4P. 

(hj  Assize  lies  also  for  tithes  by 


Stat.  S2Hen,  VIII.  c.  7*  Cadogan  v. 
Powell,  Cro.  Eliz.  559^  but  not  for 
an  annuity  or  pension,  SfC.  and  in 
some  cases  it  will  lie  where  trespass 
vi  et  armis  does  not.  Webb's  Ca,  8  Co. 
4J.  This  writ,  however,  where  the 
title  to  lands  is  in  question,  is  al- 
most wholly  superseded  by  the  ac- 
tion of  ejectment,  unless  where  length 
of  time  requires  a  writ  of  right  to 
be  brought,  but  where  ejectment 
lies  not,  as  for  a  piscary^  the  posses- 
sion of  which  cannot  be  given  by  the 
sheriff,  an  assize  will  lie,  as  it  may 
be  viewed  by  the  recognitors.  John 
WtWs  Ca.  8  Co.  47. 

By  magna  charta,  S  Uen,  III. 
c.  12.  assize  of  n(Tvel  disseisin  shall 
be  taken  in  the  proper  countries  for 
estovers  of  wood,  profit  taken  in 
woods,  corn  to  be  yearly  received  in 
a  certain  place,  toll,  tonnage,  Spc. 
also  for  offices  in  fee,  also  for  com- 
mon of  turbary  and  fishing,  append- 
ants to  the  freehold,  SfC. 

Vox  the  proceedings  in  assize  of 
novel  disseisin,  secPiowd.  411,  412. 
Vide  etiarn  Lee's  Pract.  Diet.  lit. 
Assize. 
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CHAPTER    VIIL 


OF   QUABE   IMPEDIT. 


A  QVARE  IMPEDIT  is  a  possessory  action,  for  which  reason  thtf 
plaintiff  must  shew  an  actual  seisin,  which  in  general  must  be  by  alledg* 
ing  a  presentation  in  himself|  or  in  some  person  under  whom  he  claims; 
(JR.  V.  Landaff  Bp.  H.  8  Geo.  II.  Stra.  1006.)  though  there  may  be  cases 
in  which  that  is  not  necessary,  as  where  a  man  recovers  in  a  writ  of  right 
of  advowson,  and  has  execution.  (£  RoL  Abr,  378,  U.  F.  N,  B,  33,  H.) 
So  where  it  is  a  new  created  advowson  to  which  there  is  no  presentment. 
And  where  a  presentation  is  necessary  to  be  shewn,  that  of  a  grantee  of 
the  next  avoidance,  or  of  a  tenant  at  will,  is  a  sufficient  title  for  the 
patron  in  fee  to  have  this  writ.  (2  Rol.  Abr.  377.  pi.  13.  Northumber' 
land's  Ca.  M.  39  &  40  Eliz.  5  Co.  9;^.)  (a)  However,  this  defect  of  not 
setting  out  a  presentment  will  be  aided  by  a  verdict,  where  it  was  neces* 
sary  for  the  plaintiff  to  prove  it  in  order  to  prove  the  issue ;  for  it  is  not  a 
defect  of  title,  but  a  title  defectively  set  out. — R,  v.  Landaff Bp^  sup.(b) 

By 


fa)  The  crown,  as  well  as  the  sub- 
ject, must  alledgc  a  presentation, 
and  a  commcndam  retinere  docs  not 
amount  to  one ;  but  where  the  ver- 
dict finds  that  the  crown  was  seised 
in  fee  ut  de  vno  grosso,  it  cures  the 
want  of  allegation.  R.  v.  Landaff 
Bp.  sup. 

fbj  In  quare  impedit  the  patron 
only,  and  not  the  clerk,  may  sue  the 
disturber,  but  where  there  is  no  dis- 
turbance this  writ  will  not  lie  ;  there- 
fore, where  the  patron  declared  that 
be  was  disturbed  on  the  1st  Novem" 
her,  and  defendant  pleaded  that  on 
1st  May  next  there  was  a  lapse  to 
the  queen,  who  presented  him,  the 
plea  was  held  ill  on  demurrer,  be- 
cause defendant  had  not  confessed, 
•  avoided,  or  traversed  the  declara- 
tion, and  though  the  queen's  title 
was  confessed  by  the  demurrer,  yet 
defendant  having  lost  his  incum- 
bency by  his  ill  plea,  the  patron,  and 
not  the  queen,  shall  present  again. 
ArundeU  v.  Gloucester  Bp.  1  Leou. 
M9.  Ow.4d. 


After  plaintiff  has  fully  set  out  his 
title,  as  in  Birch  v.  Litchfield^  3  Bos. 
&  Pull.  444,  he  must  shew  at  least 
one  presentation  in  himself  or  his 
ancestors,  for  he  must  recover  on  the 
strength  of  his  own  right.    Tufton  v. 
Temp/e,  Vaugh.  7,8;  and  he  must 
shew   a   disturbance   before  action 
brought.   Brickhead  v.  York  Archbp. 
Hob.  199.     On  this  the  bishop  and 
clerk  usually  disclaim  all  title,  save 
the  first,  to  admit  and  institute,  and 
the  latter,  as  presentee,  to  defend  bis 
right,  and,  on  failure  of  the  plaintiff 
to  make  out  his  own  title,  defendant 
is  put  to  prove  his,  that  he  may  ob- 
tain judgment.    Thrale  et  al\  Exe* 
cutorSf  V.  London  Bp.  et  al\  1  H.  Bl, 
376.  530;  but  if,  on  the  trial*  the 
right   be  found  for  plaintiff,    three 
other  things  must  be  enquired.     Isc, 
Whether  the  church  be  full,  and  if 
so,  of  whose  presentation  ?  for  if  it 
be  of  defendant's,  the  clerk  is  re- 
rooveable   by  writ  brought   in   due 
time.     2d]y,  Of  what  value  the  liv* 
iDg  is  ?  in  order  that  the  damages 

may 
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Bj  Wesimhister  2.  c.  5.  If  a  stranger  usurp  upon  an  infiuit  claiming  bj 
descent,  or  upon  tenant  for  life,  by  the  curtesy,  in  dower,  in  tail,  or  upon 
tenant  for  years  by  demise  of  the  ancestor,  the  heir  shall  not  be  put  to 
his  writ  of  right,  but  on  the  next  avoidance  may  present,  or  if  he  be  dis- 
turbed bring  his  quare  impedit,  in  which  he  must  lay  the  last  presentation 
in  his  *  ancestor,  and  skip  over  the  usurpation,  for  by  tlie  statute  that  [  *  123  ] 
is  to  be  counted  as  none  to  this  purpose :  ( BoswelFs  Ca.  3  Jac.  I.  6  Co. 
148.)  but  if  one  usurp  on  an  infant  heir  wiio  comes  of  age  within  six 
months,  if  tlie  heir  remove  not  the  incumbent  by  suit,  he  is  out  of  the 
sfltute.  {SiMihopev.  Lincoln  Bp.  £•  14  ^ac.  L  Hob.  £40.)    Hie  infant 
in  such  case  cannot  grant  the  advowson,  because  he  has  but  a  right ;  for 
in  this  point  the  statute  has  made  no  change,  but  has  left  the  possession 
with  the  usurper,  only  has  given  the  usurpee  a  readier  action. — Fitz* 
Qu*  Imp.  67 .(a) 

By  the  7  jinn*  c.  18,  it  is  enacted.  That  no  usurpation  upon  any 
avoidance  in  any  church,  4rc.  shall  displace  the  [estate  or  interest  of  any 
person,  but  he  may  present,  or  maintain  his  qdart  imptdii  upon  the  next 
or  any  other  avoidance  (if  disturbed)  notwithstanding  such  usurpation. 
And  if  coparceners,  joint-tenants  or  tenants  in  common,  make  partition 
Co  present  by  turns,  each  shall  be  adjudged  to  be  seised  of  his  separate 
part  to  present  in  his  turn,  {b) 

If  the  issue  be  found  for  the  plaintiff,  the  jury  are  to  enquire,  first, 
whether  the  church  be  fiiU ;  secondly,  upon  whose  presentment ;  thirdly. 


may  be  assessed  under  statute  West' 
miiuter  2.  c.  5.    And  3dly,  In  case 
of   plenafty   upon    an    usurpation, 
whether  six  calendar  months  have 
elapsed  between  the  avoidance  •  and 
the  writ,  fqr  then  it  would  be  within 
the  statute,  which  permits  an  usurpa- 
tion to  be  devested  by  a  quare  impe^ 
dit,  brought  infra  tempus  sctnestre. 
So  thai  plenarty  is  still  a  sufficient 
bar  to  a  quare  impedit  brought  above 
six  months  after  the  vacancy  ;  but  if 
it  be  found  that  plaintiif   has  the 
right,  and  has  sued  in  good  time,  he 
shall  have  jqdgment  for  the  presenta- 
tion.    Lancaster  v.  Lowe,  Cro.  Jac. 
93.     Vide  2  Inst,  :i6. 

(a)  A.  B,  and  C.  three  sisters, 
were  coparceners  of  an  advowson.  A, 
married  D.  on  whom  her  third  was 
settled.  B.  married  E,  and  C.  died, 
having  devised  her  third  to  F.  the 
son  of  B.  and  £.  D.  £.  and  F.  be- 
ing thus  entitled,  under  or  in  right 


of  the  several  original  coparceners,  a 
quare  impedit  was   brought  by  6.  a 
stranger,  against  D.  and  £.    E.  died 
pending  the  writ,  and   the  share  of 
B,  (who  was  also  dead)   thereupon 
descended  to  P.  in  addition  to  the 
share  which  he  derived  from  C.     Dm 
suffered  judgment  by  default.    Held, 
that  this  judgment  against  D,  was  a 
bar  to  a  quare  impedit  brought  hyD, 
and  F.  (in  which  D,  was  summoned 
and  severed)  to  recover  the  same  pre* 
sentation,  but  it  is  no  bar  to  /*.  s 
right  to  recover  on  the  next  avoid- 
ajice  in  his  turn.     Barker  v.  London 
Bp.  1  H.  bla.  412.    Willes,  659. 

(bJ  If  two  coparceners  cannot 
agree  in  presenting  to  the  church, 
assize  of  darrein  presentment  will  not 
lie  for  one  against  the  other,  and  the 
ordinary  ought  10  admit  the  presentee 
of  the  eldest.  Sed  secus  of  joint-te- 
nants, M.  15  Edw.  III. 

• 

bow 
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how  long  since  it  was  void ;  fourthly,  the  yearly  value ;  which  being  founds 
damages  are  to  be  given  according  to  fVestmitister  2.  c.  5.  before  which 
no  damages  yfere  allowed ;  but  by  that  statute,  if  six  months  pass  by  the 
disturbance  of  any,  so  that  the  bishop  do  confer  to  the  churchy .  and  the 
very  patron  loseth  his  presentation  for  that  time,  damages  shall  be  awarded 
to  two  years  value  of  the  church,  and  if  six  montlis  be  not  passed,  but 
the  presentment  be  deraigned  within  the  said  time,  then  damages  shall  be 
awarded  to  the  half  year's  value  of  the  church,  (a) 

Note ;  The  plaintift'  shall  recover  no  damages  where  tlie  church  re* 
mains  void^  and  if  the  jury  tax  damages,  a  remittitur  de  damnis  must  (e 
entered.  {Holt  v.  Holland,  T.  34  Car.  II.  3  Lev.  59.)  The  damages 
are  to  be  recovered  against  the  disturber^  and  therefore  if  the  incuipbent 
counterplead  the  title  of  the  plaintiff  as  well  as  the  patron,  tlie  plaintiff 
shall  recover  the  value  as  well  against  him  as  against  the  patron.  (2  Inst. 
362.)    But  no  damages  shall  be  recovered  against  the  bishop,  where  he 


(a)  If  the  church  be  full  when 
plain liff  recovers  judgment,  he  may 
Tcmove  the  incumbent  unless  filled  on 
a  lapse  pendente  lite^  the  bishop  not  a 
party,    in  which  case,    though  the 
plaintiff  loses  that  presentation,  ha 
shall   recover    from    the    defendant 
(patron)    two   years   value   of    the , 
church  in  lieu,  or  defendant  shall  be 
imprisoned  two  years  if  insolvent, 
and  in  other  cases  half  a  year's  va- 
lue and  half  a  year*s  imprisonment. 
Stat,  fVestm.  2.  13  Edw.  I.  c.  5.  «.  3. 
But  if  the  church  remain  vacant  till 
the  suit  is  ended,  the  prevailing  party 
shall  have  a  writ  to  the  bishop  a(f 
admittcndtim  clericum,  which,  if  the 
bishop  refuses,  a  w  rit  of  quare  npn 
admisit  lies   against  him  to  recover 
damages.  R,  v.  Thornborovgh,  1  Mod. 
254.  f*.  iV^.  JB.  3S.  47.     So  where  the 
church  was  found  filled  by  a  stranger 
to  the. writ,  and  he  did  not  appear 
to  have  come  in  on  a  better  title  than 
the  plaintiff's^  the  plaintiti'  may  have 
a  general  writ  to  the  bishop,  which 
he  must  cxecuto,  and  cannot  return 
that  the  church  is  full.     BoswelVs 
Ca.  6  Co.  51.     But  where  plaintiff 
recovered  an  advowson  in  ejectment, 
and  had  a  writ  to  the  bishop,  and 
the  incumbent  was  no  party  to  the 
suit,  quare  impedit  Vies  not  without  a 
set,  fa.  to  the  incuinbeut.  •  Halt  v. 
Broady  I  Sid.  93. 


Where  the  issue  is  joined  on  the 
avoidance,  the  manner  in  which  it  is 
stated  is  not  material.  An  avoid-' 
ance  by  death  will  support  an  alle- 
gation of  an  avoidance  by  privation, 
Co,  Lit,  282  (a),  and  on  avoidance 
by  death,  it  may  be  shewn  that  the 
incumbent  has  taken  another  living 
without  a  dispensation,  for  the  man* 
ner  is  not  the  plaintiff's  title  but  the 
avoidance.  Anon.  Dy.  377  (h). 

The  bishop  had  only  one  plea  at 
common  law,  viz.  that  he  claims  no- 
thing but  as  ordinary,  nor  could  the 
incumbent  counterplead  the  patron's 
title  till  25  Edw.  III.  st.  3.  c.  7-  by 
which  both  may  counterplead  such 
title,  the  one  when  he  collates  by 
lapse,  or  makes  title  to  himself  as 
patron,  and  the  other  being  persona 
impersonata,  may  plead  his  patron's 
title,  and  counterplead  that  of  the 
plaintiff.  Palme  v.  Hudde^  Mar.  158. 
Hellwayes  v.  York  Archbp.  W.  Jo.  4. 
If  it  appear  either  by  pleading  or 
confession  that  neither  party  has  a 
title,  but  that  it  is  in  t|>e  king,  the 
court  may  award  a  writ  to  the  l^ishop 
to  remove  the  incumbent,  and  ad- 
mit idoneam  personam  ad  present, 
rtgisy  but  only  when  his  title  is  very 
plai n.  Camb.  Canc^  v.  Walgraxe,  Hob* 
12ff.  Colt  v.  Coventry,  ibid.  l63. 
Norwood  v*  Damis,  1  Leon.  323. 

claims 
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claims  only  as  ordinary.    The  king  b  not  within  the  statate,  because  by 
his  .prerc^tive  he  cannot  lose  his  presentation. — Chandois  Ca.  6  Co. 

55. 

By  Westminster  2.  c.  30.  The  judge  of  Ma  Prius  has  power  to  give 
judgment  immediately ;  yet  if  he  do  not,  upon  the  return  *  of  the  postea  [  "*  124  ] 
judgment  may  be  given  by  the  court  to  which  the  return  is  made. 

If  a  retainer  as  chaplain  to  a  person  of  quality  be  necessary  to  be 
pfovcdy  evidence  of  a  copy  of  the  retainer  entered  in  the  court  of  faculties 
is  not  good,  but  the  oath  of  any  person  who  has  seen  the  retainer  under 
the  band  and  seal  of  the  person  of  quality,  is  good. — Roy  v.  Tranckwellp 
£Car.  I.  litt.  1. 

If  the  ordinary  be  not  named,  he  may  present  by  lapse,  if  the  six 
months  incur  pendente  bred ;  but  being  named  he  cannot  take  advantage 
of  any  lapse  ;  and  as  he  is  bound,  so  the  metropolitan  and  the  king  are 
bound. — Lancaster  v.  Lowe,  M.  3  Jac.  I.  Cro.  Jac^  Q3. 

The  rule,  that  when  the  bishop  is  named  in  the  quare  impedit^  he  shall 
not  present  by  lapse,  is  to  be  understood  with  some  restriction,  i.  e,  that 
there  has  been  an  actual  disturbance  before  the  action  brought,  for  else' 
the  bishop  shall  not  be  ousted  of  his  right  of  presentation  by  lapse.— 
Brickhead  v.  York  Archbp.  M.  6  Jac.  I.  Hob.  201. 

The  course  to  stop  strangers  from  presenting  pendente  brevi,  is  to  sue 
a  ne  admittas  to  the  bishop,  and  if  the  bishop  then  admit  the  clerk  of 
any  other  hanging  the  suit,  and  the  plaintiff  recover,  he  sliall  have  a 
qvuire  incumbravit,  and  thereby  remove  such  person  so  admitted,  and  put 
l^m  to  his  quare  impedit.  But  if  he  sue  not  a  ne  admittaSj  if  the  in- 
cumbent of  a  stranger  come  in  by  good  tide  pendente  brevi,,  he  shall  bar 
him  in  a  sci.  fa.  and  shall  hold  it,  and  therefore,  if  the  jury  find  the 
church  full  by  the  presentment  of  a  stranger,  a  writ  shall  not  be  awarded 
to  remove  tlie  incumbent  without  a  sci.  fa,  first  sued  out. — Lancaster  v. 
LoTDe,  sup. 

By  the  21  Hen,  VIII.  c,  13.  s.  g.  If  any  person  having  one  benefice 
with  cure  of  souls,  of  the  yearly  value  of  ^8,  accept  and  take  any  other 
with  cure  of  souls,  and  be  instituted  and  inducted  in  possession  of  the 
same,  the  first  benefice  shall  be  aoljudged  to  be  void.— D/gftys  Ca» 
SJac.I.  4  Co.  65.  (a) 

By  the  institution  to  the  second  benefice,  the  first  is  void  by  the  eccle« 
siastical  law,  and  therefore  the  patron  may  take  notice  and  present,  yet 
no  lapse  will  incur  without  notice  until  six  months  after  inductioi^,  and 

faj  And  if  a  clerk  is  instituted  to      the  first  is  void,  for  institution  only  is 
a  benefice  of  the  yearly  value  of  ;£8,     within  the  words  of  the  act.    DigWs 
and  before  induction  he  accepts  an-     Ca,  4  Co.  78* 
other,  with  cure,  and  is  instituted, 

tliat 
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that  only  in  cases  within  the  statute. — Winchcombe  v.  Winchaier  Bp. 
M.  6  Jac.  I.  Hob.  166. 

By  13  Eliz.  c.  12.  No  title  to  present  by  lapse  shall  accrue  upon  any 
deprivation)  but  after  six  months  notice  of  such  deprivation  given  by 
the  ordinary  to  the  patron,  (a)  The  law  is  the  same  upon  a  resignation : 
but  in  case  of  death  no  notice  is  necessary. — 2  Codex,  869.  Anon.  18 
Hen.  VII.  Kielw.49.rft; 
£  125  ]  Note ;  The  computation  is  to  be  according  to  the  calendar  and  not  the 
lunar  months,  and  the  day  the  church  became  void  is  to  be  taken  into 
accounts — 2  Inst.  36 1. 

Where  the  uistitution  takes  no  notice  of  whose  presentation,  it  has 
been  said  that  the  party  may  give  evidence  of  general  reputation ;  for  a 
presentation  may  be  by  parol,  and  what  commences  by  parol  may  be 
transmitted  to  posterity  by  parol,  and  that  creates  a  reputation ;  yet  as  it 
is  a  single  fact  which  is  not  the  subject  of  notoriety,  such  evidence  seems 
10  be  mere  hearsay ;  and  it  differs  from  the  case  of  proving  a  marriage, 
for  there  the  reputation  arises  from  the  cohabitation ;  so  of  the  retainer 
of  a  chaplain,  from  his  acting  as  such ;  so  of  filiation,  8^c. — £p.  of 
Meath  v.  Ld.  Beljidd,  T.  21  Geo.  II.  1  Wils.  252. 

By  12  Ann.  c.  14.  Papists  are  disabled  to  present  to  any  benefice,  and 
the  right  of  presentation  is  given  to  the  universities ;  and  the  statute  en- 
acts, that  where  any  quare  impedit  is  brought  either  by  or  against  the 
university,  the  court  may  upon  motion  make  a  rule,  requiring  satisfaction 
upon  the  oath  of  such  patron  and  his  clerk  (who  shall  contest  the  right 
of  the  university)  by  examination  in  open  court,  or  by  commission,  or 
by  affidavit,  in  order  to  discover  any  secret  trust  or  fraud  relating  to  the 


(a)  The  six  months,  however, 
shall  be  accounted  from  the  death 
of  the  one  and  the  creation  of  the 
other.   York  Archbp.  v.  IViUock,  Dy. 

327. 

fbj  Every  patron  must  present 
^vithin  six  months  after  vacancy,  or 
the  right  will  lapse  to  the  bishop; 
but  if  presentation  be  made  within 
six  months,  the  bishop  is  bound  to 
admit  and  institute  the  clerk,  if 
worthy,  unless  the  church  be  full, 
or  there  be  notice  of  litigation.  Bos^ 
wlVs  Ca.  6Co.  49.  JVood*s  Inst.  566. 
Co.  lAt,  344.  2  Inst.  356.  5  Com. 
Dig.  376.  If  the  bishop  delay  or 
refuse,  the  patron  must  bring  his 
writ  against  the  bishop  alone,  but  if 
another  presentation  bo  set  up,  the 


writ  may  be  against  the  pretended 
patTon  and  his  clerk,  either  with  or 
without  the  bishop,  or  against  the 
patron  alone.  It  is  most  advisable, 
however,  to  include  all  three,  for 
then  |io  lapse  can  accrue  till  the 
right  is  determined.  2  Crompt.  Pra. 
285.  Lancaster  v.  Xotve,  Cro.  Jac.  9^* 
Elvis  v.  York  Archbp.  Hob.  3lfr 
HalVs  Ca.  7  Co.  25.  3€«ides,  if  the 
clerk  be  left  out,  and  has  been  in- 
stituted before  the  suit,  the  patron 
may  recover  the  right  of  patronage, 
though  not  the  present  turn,  for  he 
cannot  remove  him  unless  he  be 
made  a  party  defendant  to  hear  the 
allegations  against  him.  Barker  v. 
London  Bp.  l  U.  Bla.  412. 

presentation 
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presentation  in  question  ;  and  if  it  appear  that  the  patron  is  a  trusteei  he 
shall  discover  for  whom,  and  the  court  may  order  the  cestm  que  truU 
to  appear  and  make  the  declaration,  $c. — 1  Barnes,  2.  Such  a  coinnii»- 
sioD  directed  to  the  prothonotaries.Ca^ 

By 


lis  a 


(a)  On  presentations  belonging  to 
Roman  Catholic  patrons  a  remedy  in 
the  temporal  courts  i^  given  to  clerks 
presented,  as  well  to  owners  of  the 
advowson,  by  virtue  of  several  sta- 
tutesi,  by  which  the  presentation  to 
such  benefices  is  secured  to  the  two 
universities,  xiz,  3  Jac,  I.  c.  5.  1 
W.  4*  M.  $t.  1.  c.  26.  12  Ann.  tt.  2. 
c.  14.  and  11  Geo,  II.  c.  17*  by  the 
two  last  of  which  discovery  and  re* 
lief  are  granted  as  against  papi»ts, 
but  in  no  other  instance  can  a  clerk 
interfere  to  recover  a  benefice  for  his 
own  advantage.  Vide  3  Blac.  Com, 
c.  l6.  But  where  a  parson  who  has 
been  admitted,  instituted,  and  in- 
ductedy  is  disturbed,  ejectment  is 
the  proper  remedy  to  recover  pos- 
session of  his  parsonage,  glebe,  and 
tithes. 

Where  any  opposition  to  a  pre- 
sentation is  intended,  each  party  may 
lodge  a  carea^  with  the  bishop  against 
the  institution  of  the  other  clerk, 
though  such  caveat  is  not  regarded 
in  the  temporal  as  it  is  in  the  eccle- 
siastical courts,  but  as  by  the  con« 
test  the  churCh  is  said  to  have  been 
'  litigious,  the  bishop  tpay  suspend  the 
admission  of  either,  and  suffer  a  lapse 
to  incur  :  he  is  bound,  however,  to 
award  vljus  patronatus^  if  the  patron 
or  clerk  on  either  side  request  him, 
after  which,  if  he  admit  and  institute 
the  clerk  of  that  patron,  whom  the 
commissioners  return  to  be  the  true 
one,  he  will  at  all  events  secure 
himself  from  being  a  disturber.  3 
BlacCom.  c.  l6. 

In  quare  impedit  defendant  may  tra- 
verse the  presentation  alledged  if  the 
matter  of  fact  will  bear  it,  but  he 
must  not  deny  the  presentation  al- 
ledged where  there  was  one.  Tufton 
V.  Tempie,  Vaugh.  l6, 17;  and  whore 
it  is  in  the  grantor  and  grantee,  that 
in  the  grantor  (t.  e.  the  principal)  is 


only  traversable.      Northumberland 
Covntesa  y.Hall,  Cro.  Eliz.  518. 

Where  several  were  plaiutifis,  and 
defendant  pleaded  the  release  of  one 
pending  the  writ,  the  release  shall 
only  bar  him  who  ma()e  it.  Countese 
of  Northumberland's  Ca.  5  Co.  97 ; 
but  where  two  defendants  pleaded 
several  bars,  and  one  is  found  against 
plaintiff  and  the  other  for  him,  he 
shall  not  have  his  writ  to  the  bishop. 
So  if  many  defendants  plead  several 
pleas,  plaintiff  shall  not  have  judg- 
ment till  all  are  tried,  for  till  then 
it  cannot  appear  he  has  a  good  title. 
Parker  v.  Lawrence^  Hob.  70.  F.  N,  B. 
SO. 

As  to  the  writ,  it  may  be  brought 
lor  a  church  and  an  hospital.  Bed* 
ford  Mayor  v.  Lincoln  Bp,  Willes,  60S ; 
and  it  must  be  brought  in  the  county 
where  the  church  stands.  It  commands 
the  disturbers,  the  bishop,  the  pseudo- 
patron,  and  his  clerk,  to  permit  the 
plaintiff  to  present  a  proper  person  to 
his  church,  which  the  defendants  (as 
healledges)  obstruct,  and  unless,  cfc. 
that  they  appear  and  shew  cause  why 
they  hinder,  ^c.  SfC.  ^c,  F.  N.B.  32. 

And  this  writ  lies  for  a  patron  on 
his  presentation  to  a  church,  chapel, 
prebend,  vicarage^  S^-c.  So  for  a  dona- 
tion,  setting  forth  the  special  matter 
in  the  declaration.  So  for  a  deanery 
by  the  king,  though  elective ;  and  so 
for  an  arch-deaconry,  but  not  for  a 
mere  office  in  the  church.  Co.  Lit, 
344.  Smallwood  v.  Lichfield  Bp.  1 
Leon.  205.  It  lies,  however,  for  the 
chapter,  in  respect  of  their  posses- 
sions, against  the  dean,  40  Cdw.  Ill, 
48. 

For  a  donation  the  writ  must  be 

quare  impedit  prcsentare 

ad  donaiionem  ; 

—  a  parsonage,      ad  ecclcsiam  ; 

—  a  vicarage,        ad  vicariam  ; 

—  a,  prebend,         adprebendam; 

and 
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By  3  Hen.  VII.  c.  10^  If  the  defendant  bring  a  writ  of  error,  and 
judgment  be  affirmed,  the  plaintiff  shall  recover  his  costs  and  damages 
for  his  wrongful  delay. 

By  virtue  of  this  statute,  the  court  of  King^s  Bench  have,  upon  a  writ 
of  error,  awarded  damages  according  to  the  value  of  the  church  found 
by  the  verdict:  (Anon,  M.  1627.  ,Cro.  Car.  145.  Pembroke  Earl  v. 
Bostock,  M.  1628.  lb.  175.)  but  as  the  real  damages  which  the  plain- 
tiff sustains,  b  only  the  being  kept  out  of  the  half  yearns  value,  the  legal 
interest  on  that  seems  to  be  all  he  is  entitled  to,<— Zon(fon  Bf.  v.  iH er« 
cers  Comp.  H.  5  Gcq.  II.  9  Stra.  931. 


and  in  like  manner  with  other  bene- 
fices mutatis  mutandis. 

This  writ  also  lies  for  a  bishop  dis' 
turbedj  to  collate  where  he  ought  to 
do  so,  and  the  writ  shall  be  quod  per* 
mitt  at  ipsum  presentarty  S^c,  And  so 
for  the  king  disturbed,  in  his  col  I  a* 
tion  by  letters  patent,  N,  Nat.  Brev, 
73 ;  for  the  kiog  cannot  remove  an 
incumbent  presented,  instituted,  and 
inducted,  though  on  usurpation,  but 
by  quare  impedit  judicially.  Rex 
V.  Norwich  Bp>    Cro.  Jac.  385 . 

It  lies  also  for  the  grantee  of  an  ad- 
vowson  against  the  (patron)  grantor. 
39  Hen,  VI.  So  for  executors  on 
their  disturbance,  or  for  the  dis- 
turbance of  their  testator.  Sale  v. 
Licfifieid,  Owen,  £)9»  Stnailnood  v, 
Coventry  Bp,  Lutw.  1.  So  for  hus- 
band and  wife  jointly,  or  the  hus- 
band alone  in  right  of  his  wife's  pre- 
sentation ;  and  if  he  die,  the  wife 
may  sue  alone.  Ladi/  Northumber- 
land's Ca.  5  to.  97.  And  so  for  a 
claimant  under  a  recovery  by  7 
JJen,YllL  c.^. 

But  it  lies  not  for  an  heir-appa- 
rent, temp,  patris.  Neither  can  he 
have  execution  on  a  recovery  by  his 
ancestor.  Bro,  Qu,  hnped,  pi.  7*  9* 
But  by  statute  13  Edw,  I.  c,  5, 
usurpation  of  churches,  during  ward- 
ship or  estate  of  vacancy,  shall  not 
bar  an  heir  of  full  age,  a  reversioner 
in  possession,  or  a  patron  in  succos* 
sign,  from  this  writ,  if  the  ancestor 


could  have  had  it,  and  the  pleadings 
may  be  had  as  in  darrein  present^ 
ment. 

Nor  does  this  writ  lie  for  issue  in 
tail,  if  tenant  in  tail  suffer  usurpa- 
tion and  die,  and  six  months  pass, 
but  at  the  next  avoidance  he  may 
have  it  within  six  months. 

Neither  does  it  lie  for  one  who 
brought  an  ejectment,  (without  mak- 
ing the  incumbent  a  party)  recovered 
the  advowson,  and  had  a  writ  to  the 
bishop  without  a  sci,  fa.  to  the  in* 
cumbent.  Hall  v.  Broad,  Sid.  93. 

Neither  does  it  lie  against  the  or- 
dinary and  incumbent,  without  nam- 
ing the  patron.  Sed  secus  if  the  king 
be  patron,  for  quare  impedit  lies  not 
against  him,  but  where  lie  is  plaintiff 
he  may  sue  the  patron  without  nam- 
ing the  incumbent.  Where  the  pa- 
tron^s  inheritance  is  to  be  divested 
the  incumbent  must  be  named,  but 
not  where  the  next  presentation  only 
is  to  be  recovered.  The  incumbent 
may  always  plead  to  defend  his  in- 
cumbency by  statute  Edw.  111.  st.  3» 
c.  7.  HalVs  Ca.  7  Co.  107.  Saiilie  v. 
Thornton,  Cro.  Jac.  650.  Palm.  306. 

For  the  practical  directions  upon 
this  writ,  as  well  as  upon  the  mode 
of  prosecuting  the  JVrit  of  Bight,  the 
editor  begs  leave  to  refer  his  readers 
to  the  ^ccvLTQXQ  Dictonary  of  Prac- 
tice, lately  published  byMr.TAowfl* 
Lee.  * 
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Chap.  I.]  accoitnts  125 


PART  II. 

CONTAINING  ONE   BOOlt  OF 

ACTIONS  FOUNDED  UPON  CONTRACTS. 


INTRODUCTION. 

JVIuTUAL  commerce  and  intercourse  is  of  the  very  essence  of  so- 
ciety ;  but  if  there  were  no  method  of  compelling  the  faithless  to  keep 
their  engagements,  self-interest  is  so  prevalent,  that  verj  few  would  be 
adhered  to,  and  conseqiifently  very  few  made.  Thus  the  chief  advantage 
of  society  would  entirely  fail,  unless  its  laws  were  so  framed  as  to  bind 
hs  members  to  a  strict  performance  of  their  contracts,  by  compelling 
them  to  make  an  adequate  satisfaction  for  the  breach  of  them.     - 

Hence  springs  a  new  set  of  actions  very  different  from  those  treated 
of  in  the  first  part  of  this  work,  and  they  are  actions  founded  upon  con- 
tract :  Such  are  actions  of 

1.  Account. 
11.  Assumpsit. 

III.  Covenant. 

IV.  Debt. 


CHAPTER  I.  [  127  ] 

OF  ACTIONS    OF   ACCOUMT. 

The  Action  of  Account  is  of  late  years  but  rarely  used,  therefore  I 
shall  say  very  little  upon  it.  At  common  law  it  lay  only  against  a  guar- 
dian in  socage,  bailiff,  or  receiver,  and  in  favour  of  trade  between  mer- 
(chants.  Tlie  13  Ed.  HI.  c. 23,  gave  it  to  the  executors  of  a  merchant; 
the  25  Ed,  HI.  c.  5.  to  the  executors  of  executors,  and  3 1  Ed.  HI.  c.  1 1. 
to  administrators.  And  now  by  the  3  &  4  Ann.  c.  l6,  it  may  be  brought 
against  the  executors  and  administrators  of  every  guardian,  bailiff,  and 
receiver,  and  by  one  joint-tenant,  tenant  in  common,  his  executors  and 
administrators  against  the  other,  as  bailiff,  for  receiving  more  than  his 
share,  and  against  their  executors  and  administrators* 

If 
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If  the  plaintiff  in  his  declaration  say  not  by  whose  hands,  if  the  de« 
fendant  demur  specially  he  will  have  judgment ;  for  if  it  were  by  the 
hands  of  the  plaintiff,  ihe  defendant  may  wage  his  law,  aliter  if  it  were  by 
another's  hands.  (Jaggard  v.  Flitt,  H.  26  &  £7  Car.  II.  B.  R.)  It  seems 
this  must  be  understood  of  casea  wher«  the  defendant  is  charged  as  re- 
ceiver only ;  for  if  he  be  charged  as  bailiff,  it  is  not  necessary  to  shew  by 
whose  hands.— J^a/iter  v.  Holiday y  M.  1731 .  'Corny.  1272. 

In  account  against  one  as  receiver  by  the  hands  of  A.  a  receipt  by  his 
hands  ought  to  be  proved.  But  if  he  prove  that  A.  directed  the  defend- 
ant to  borrow  of  another  to  pay  the  plainti£^  and  that  the  defendant 
borrowed  the  money  accordingly,  that  is  sufficient. — Harrington  v« 
Deane,  H.  1613.  Hob.  36. 

If  the  defendant  plead  ne  unque»  receiver,  he  cannot  give  a  release  in 
evidence,  neither  can  he  give  in  evidence  bailment  to  deliver  to  B.  and 
that  he  has  delivered  accordingly :  for  though  this  special  matter  provi 
he  is  not  accountable,  yet  as  upon  the  delivery  he  was  accountable  con** 
ditionally,  (viz.  if  he  did  not  deliver  over)  it  does  not  prove  the  plea ; 
but  if  the  defendant  plead  he  accoimted  before  A.  and  W.  evidence  diat 
he  accounted  before  22.  only  is  sufficient,  because  the  account  is  the  sub- 
n\wace.—Speakev.Hungerford,l56i.  £Rol.Abr.68d.  F.  1.  WiUough- 
by  V.  SmM,  H.  I6l6.  1  Brovnd.  24. 

In  the  action  of  account  there  are  two  judgments ;  the  fiist  is  quod 
[  *  128  ]  computet,  after  which  the  court  assigns  auditors,  before  *  whom  nothing 
shall  be  allowed  as  a  good  discharge,  which  might  have  been  pleaded  to 
the  action.— Toy/or  v.  Page,  T.  1628.  Cro.  Car.  116. 
i  Jf  the  defendant  plead  any  matter  in  discharge  before  the  auditors, 

which  is  denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the  au- 
ditors must  certify  the  record  to  the  court,  who  will  thereupon  award  a 
ven.fa.  to  try  it ;  and  if  on  such  trial  the  plaintiff  make  deiault,  he  shall 
be  nonsuited,  but  after  that  he  may  bring  a  set.  fa.  upon  the  first 
Judgment. 

Note ;  the  defendant  cannot  in  this  action  pay  money  into  court,  as  htf 
may  in  assumpsit. — Per  WUles,  C.  J.  T.  27  Geo.  II.  (a) 

(a)  The  last  action  of  account  cause,  with  expressions  of  his  own 

which  was  brought,  seems  to  be  that  approbation  to  see  this  ancient  mode 

of  Godfrey  v.  Saunders^  3  Wils.  73,  of  proceeding  revived.     N.  B.  The 

which  was  depending  fourteen  years  pleadings  in  this  case  are  set  forth  at 

in  C.  B.  and  Wilmotf  C.  J.  concluded  length    after   the  manner  of  Lord 

the  judgment  of  the  court  in  that  CoAi^s  reports. 

* 

« 
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OF   ASSUMPSIT, 

OF  all  actions  founded  upon  contract,  none  is  in  more  general  use 
than  the  Action  of  Assumpsit,  \ivhich  is  founded  upon  a  contract  either 
expressed  or  implied  by  law,  and  gives  the  party  damages  in  proportion 
to  the  loss  he  has  sustained  by  the  violation  of  the  contract. 

There  are  two  sorts  of  assumpsit. 

First,  a  general  indebitatus  assumpsit. 

Secondly,  a  special  assumpsit.-^fVoodford  v.  Deacon,  E.  I6O8.  Cro. 
Jac.  206.  1  Rol.  Abr.  8.  Green  v.  Harrington,  Hut.  35. 

1st.  General  indebitatus  assumpsit  will  not  lie  where  the  debt  b  due 
by  specialty,  for  in  such  case  the  specialty  ought  to  be  declared  upon ;  (a) 
therefore  it  is  always  necessary  in  this  action  to  shew  for  what  cause  the 
debt  grew  due ;  and  in  case  it  be  not  shewed,  it  will  be  sufficient  reason 
to  arrest  judgment,  or  to  reverse  it  upon  a  writ  of  error,  (b) 

The  general  causes  for  which  this  action  may  be  brought,  are  either^ 
firs^  for  money  lent.  Secondly,  for  money  laid  out  snd  expended. 
Thirdly,  for  money  had  and  received  to  the  plaintiff^s  use.  Fourthly, 
for  a  sum  certain  {viz.  £10)  for  goods  sold  and  delivered.  Fifthly,  for 
goods  sold  quantum  valebant.  Sixthly,  for  a  sum  certain  for  work  and 
labour.  Seventhly,  a  quantum  meruit  for  work  and  labour.  Eighthly, 
on  an  account  stated. 


(a)  Where  a  person  does  not  rely 
on  the  promise  which  will  raise  an 
assufnpsit,  but  takes  a  bond  as  a  se- 
carity*  he  cannot  afterwards  resort 
to  this  action.  Tomsaint  v.  Martin- 
nant,  2  T.  R.  100. 

(b)  Aft  the  plaintiff  in  this  action 
is  bound  to  declare  specially  on  spe- 
cial agreement,  he  ought  to  prove 
the  contract  expressly  as  laid.  Anon. 
1  Ld.  llaym.  735.  Hockin  v.  Cook^ 
4  T.  Rep.  314.  Payne  v.  Ifflve*,  post, 
145.  For  the  agreement  being  the 
gist  of  the  action,  must  be  truly  stated. 
Churchill  v.  Wilkins,  I  T.  Rep.  447- 
Weaver  v.  Burrows^  post,  139.  King 
▼.  Robinson^  Cro.  Eliz.  79-  Bradburn 
v.  Bradburn^  ibid.  149.  But  where 
the  agreement  is  in  the  alternative, 


plaintiff  has  his  option  to  sue  on 
either  part,  and  in  that  case  he  need 
not  state  the  whole  agreement,  for 
the  part  he  has  elected  becomes  ab- 
solute, and  that  part  he  must  prove. 
Sed  secus,  where  the  alternative  is  in 
the  defendant.  Lay  ton  v.  Pearce, 
Dougl.  15,  and  Churchill  v.  Wilkins^ 
sup.  thei%in  cited.  Such  is  the  case 
of  a  general  assumpsit,  but  if  he 
declare  in  assumpsit  on  a  special 
agreement,  and  has  other  counts  in 
his  declaration,  he  may  go  into  evi* 
dence  on  the  general  counts,  though 
he  fail  to  prove  the  special  agree* 
mcnt.  Vide  Harris  v.  Oke,  post,  139, 
and  the  case  of  Payne  v.  Bacombe^ 
thece  referred  to  in  notis. 

And 


129 


Actions  founded  on  Contract.        [Part  IL 

And  the  plaintiff 's  proof  ought  to  tally  with  some  of  the  counts  in  the 
declaration,  and  therefore  if  in  an  action  for  work  and  labour  and  money 
lent,  the  evidence  were  that  there  had  been  mutual  dealings  between  the 
parties,  and  that  they  had  come  to  an  account,  and  that  the  defendant 
upon  the  balance  was  indebted  to  the  plaintiff,  {ex.  gr.  £5)  and  had  pro- 
mised to  pay,  the  plaintiff  ought  to  be  nonsuited,  unless  there  were  like- 
wise a  count  upon  an  insimul  computasset. — May  v.  King,  T.  13  W.  III. 
12  Mod.  537.  (a) 

Note ;  Till  within  these  few  years  it  was  a  general  received  notion, 
that  on  a  count  upon  an  itidmul  computasset,  the  plaintiff  was  obliged  to 
prove  the  exact  sum  laid :  but  this  idea  is  now  exploded,  and  the  plaintiff 
may  now  recover  part  of  the  sum  laid  on  this  count,  as  well  as  on  any 
other. — Thompson  v.  Spencer,  B.  R.  East.  8  Geo.  III. 

So  in  an  action  on  a  policy  of  insurance,  though  the  plaintiff  declare 
for  a  total  loss,  he  may  recover  for  a  partial  loss  only  ;  though  this  seems 
to  have  been  holden  otherwise  formerly. — Gardner  v.  Crosdaile,  B.  R. 
H.  33  Geo.  II.  Q,  Burr.  1117.  Cowp.  79. 

In  assumpsit  upon  an  account  stated,  proof  that  the  defendant  and  the 
plaintiff's  wife  reckoned  that  the  defendant  had  borrowed  at  one  time 
40^.  at  another  time  40s.  and  at  another  time  £4,  and  that  this  came  to 
«£8,  and  that  he  promised  to  pay  it,  is  good  evidence.  And  yet  in  such 
case  no  confession  of  the  wife's  would  be  allowed  to  be  given  in  evidence 
against  the  husband. — Stj/art  v.  Rowland,  E.  3  W.  III.  1  Show.  215.  (b) 

Upon  an  indebitatus  assumpsit  against  several,  a  joint  debt  or  contract 
must  be  proved ;  for  it  is  different  in  contracts  from  what  it  is  in  torts, 
which  are  several,  in  which  one  alone  may  be  found  guilty. 

There  must  be  either  an  express  or  implied  promise  to  found  this 
action  upon,  (c) 

A  private  act  of  parliament  gave  power  to  commissioners  to  divide 
common  fields,  and  to  make  such  orders  and  regulations  as  they  should 
think  fit ;  they  awarded  that  all  proprietors  of  land  allotted  to  them 


(a)  After  settling  an  account 
cither  party  may  destroy  the  vouchers, 
and  the  balance  may  be  recovered  in 
assumpsit ,  instead  of  a  writ  of  ac- 
count. Eagles  V.  Vale,  Cro.  Jac.  69. 
Yelv.  70.  S.  C.  nom.  Vale  v.  Egles, 

{b)  Where  money  is  paid  in  mis- 
take, or  more  is  received  in  a  reckon- 
ing than  is  due,  or  more  fees  are 
taken  than  ouj;ht  to  be  taken,  as^ 
sumpsit  lies.  Tomkins  v.  Bernet,  I 
Salk.  23.  Anon,  Comb.  447. 


(c)  Assumpsit  does  not  lie  even  on 
an  express  promise  to  jpay  the  money 
recorded  by  a  judgment  in  considera- 
tion of  a  forbearance  of  executi«a 
against  the  defendant  in  the  original 
suit,  because  the  remedy  upon  the 
judgment  itself,  is  of  a  higher  nature. 
But  against  a  third  person  it  does 
lie  on  such  promise.  Anon.  Cowp. 
128. 


which 


Chap.  II.]  assumpsit.  121  r/ 

.'-         "*    ^   .  '  .         *'     •  • 

which  had  i>een  ploug!ie(f  6T  fnanilred,  since  any  corn  had  been  reaped^ 
should  pay  to  (he  person  who  had  manured  or  ploughed  it,  45.  an  acre. 
General  indeh-  assutnpsii  lies  foi'  diis. — Bell  V.  BurrowSj  C.  B.  East. 
5  Geo.  III. 

An  action  was  brought  by  aii  apothecary  against  the  overseers  of  a 
parish  for  the  cure  of  a  pauper,  who  boarded  with  her  son  out  of  the 
parishy  under  an  agreement  tnade  with  him  *by  the  defendant  Turner ,  r*}C':)  1 
who  was  the  only  acting  ovefscer  of  the  parish.  The  pauper  was  suddenly 
taken  ill,  and  her  son  called  in  (he  plaintiff  who  had  attended  her  for 
four  months,  and  cured  her."  After  the  cdrc  Turner  was  applied  to, 
and  promised  to  pay  the  plaintiff's  bill.  It  was  held,  that  thougii  there 
was  no  precedent  request  from  the  overseers,  yet  the  promise  was  good, 
notwithstanding  the  statute  of  frauds  ;  for  overseers  are  under  a  moral 
obligation  to  provide  for  the  poor.  2dly,  that  as  Turner  was  the  onfy 
acting  overseer,  the  other  was  bound  by  his  jprotnke.—JVatson  v.  Turner, 
et  al  in  Scacc.  T.  7  Geo.  Ill  (a) 

If  the  defendant  be  under  an  obligation  from  ties  of  natural  justicei 
it  implies  a  debt,  and  gives  this  remedy  founded  upon  equity,  quasi  ex 
contractu ;  as  suppose  a  recovery  on  a  policy  on  a  ship  presumed  lost, 
which  afterwards  appear  to  be  safe^  (ilfos^s  v,  Macferlane^  £.  So  Geo*  IL 
K.  B.  2  Burr.  1008.)  (b)  But  in  assumpsit  for  goods  sold,  if  tbe 
evidence  be  that  the  defendant  has  agreed  with  the  plaintiff's  servant  to 
j^ay  him  half  price,  which  the  servant  is  to  have  to  his  own  use,  this  will 
not  maintain  the  action,  for  here  arises  no  contract  to  the  plaintiff;  he 
might  as  well  bring  assumpsit  against  one  who  steals  his  goods.  {Thorp 
v.How,  H.  ISW.ill.  at  Westminster,  per  Holt.  Salk.  MSS.)  But 
where  a  factor  to  one  beyond  sea  buys  or  sells  goods  for  the  person  to 
whom  he  is  factor,  ai/action  will  lie  against  or  for  him  in  his  own  name; 
for  the  credit  will  be  presumed  to  be  given  to  him  in  the  first  case,  and 
in  the  last  tbe  promise  will  be  presumed  to  be  made  to  him,  and  the 
rather  so,  as  it  is  so  much  for  the  benefit  of  trade. — Gonzales  v.  Sladen^ 
T.  1  Ann.  GuitdhaU,  Salk.  MSS.  (c) 

However^ 
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(a)    Vide  S.  C.  post,   147.  281,  leg^l  or  equitable  duty,  is  a  sufficient 

S.  C.  with  notes,  and  see  WeneU  v.  consideration  for  an  actual  promise. 

Adney,.  3  Bos.  &  Pull.  247,  (n).  on  Hawkes  v.  Saunders,  Cowp.  ^09, 

the  validity  of  an  express   promise  (c)  U   one  man  takes  another's 

founded   on  a  mere  moral  obliga*  money  to  do  a  thing,  and  refuses  to 

tion«  do  it,  it  is  a  fraud,  and  it  is  at  the 

{b)  Where  a  man  is  under  a  legal  election  of  the  party  injured  either 

or  equitable  obligation  to  pay,  the  to  afiirm  the  agreement  by  bringing 

law  implies  a  promise,  though  none  an  action  for  the  non-perforronuce  of 

were  actually  made.     A  fortiori,  a  it,  or  to  disaffirm  the  agreement  ab 

Q  initio^ 
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Howevtr,  a  factor's  td«  does  by  Ui«  gnMiI  rub  of  law  crette  a  con- 
tract between  the  owner  and  buyer,  abd  tbeiefora  if  a  factor  aeO  for 
payment  at  a  ftiture  day^  if  the  owner  give  notice  to  the  buyer  to  pay 
him  and  not  the  £ictor,  the  buyer  would  not  be  justified  in  afterwardar 
pa}fing  the  factor.  Yet  perhapi  under  aoflae  particular  circumataacea 
this  rule  may  not  take  place :  A%  where  the  factor  sella  the  gooda  at  hia 
own  risk ;  ( i.  e.  n  answerable  to  the  owner  for  the  price,  though  it  be 
never  paid)  for  in  auch  case  he  is  the  debtor  to  the  owner,  and  not  the 
buyer.— ^/Sder/oA  v.  SchnmOere,  H.  1 749^^:2  Stra.  1182.  (a) 

The  defiendant  waa  nurae  to  the  plaintiff 'a  intaUUe,  and  when  he  died 
went  off  widi  the  monqr  he  bad  about  him ;  and  per  Parker^  C.J.  an 
action  will  well  lie  for  money  had  and  received  to  the  plaintiff  *!§  uae ;  for 
(he  said)  he  would  presume  a  subsequent  agreement  to  make  a  contract 
of  it ;  and  the  brinpng  the  action  is  an  admission  of  such  consent^** 
And  be  said,  he  knew  but  of  two  cases  where  the  plaintiff  had  not  such 
(*  131  ]  *  elecUon,  the  one  was  in  case  of  monqr  won  at  play,  and  the  other  in 
case  of  money  paid  by  a  bankrupt  (though  on  valuable  conrideration) 
after  the  act  of  bankruptcy  committed;  in  eidier  of  which  caaes  die  ac- 
tion musi  be  trover,  for  you  cannot  confirm  the  act  in  part,  and  impeadi 
it  for  the  rest  And  Lord  Hardmcke  (mentionmg  thb  case)  said,  he 
always  so  held  it,  and  had  nonsuited  many  plaintiffs  in  actiona  of  ammgp^ 
sit  under  such  circumstance8.*-3%offuis  v.  Whip,  T.  I  Geo.  I.  cited  ni 
Miller  v.  West,  1  Burr.  458.  Vide  etiam  Smith  v.  Hodgson,  4T.  Rep. 
tl6. 


initio^  by  reason  of  the  fraud,  and 
bring  an  action  for  money  had  and 
received  to  bis  use.  But  plaintiff 
can  receive  no  more  tiian  he  is  in 
conscience  and  equity  intitled  to, 
vhich  can  be  no  more  than  what  re- 
mains after  deducting  all  just  allow- 
ances which  the  defendant  has  a 
right  to  retain  out  of  the  very  sum 
demanded.  Held,  that  this  is  not  in 
nature  of  a  cross  demand,  or  mutual 
debt,  but  it  is  a  charge  which  makes 
the  sum  of  money  received  for  plain- 
tiff's use  so  much  less.  Dale  v.5q/- 
/f//,  4  Burr.  2134. 

{a)  Agreeable  to  this  latter  re- 
mark, it  appears  that  the  jury, 
against  the  direction  of  the  judge, 
gave  their  verdict  in  this  case,  for 
tiicy  found,  that  where,  by  the  usage 


of  trade,  the  factor  sells  the  goods  at 
his  ovm  rishf  he  Is  at  all  events  an- 
swerable to  the  owner,  and  the  owner 
cannot  stop  the  price  of  the  goods 
in  the  hands  of  the  buyer  for  the 
factor,  and  not  the  buyer  is  debtor  to 
the  owner.  The  doctrine  of  the  Ld. 
C.  J.  in  Alderton  v.  Sckrimsktre^  has, 
however,  (notwithstanding  this  con- 
tradictory verdict)  been  since  recog- 
nized,and  admitted  in  the*8ubsequent 
case  of  Escot  v.  Miiward^  1  Esyu 
N.  P.  Dig.  107,  but  the  rule  applica 
only  wktn  nothing  is  du€  to  thejictor 
himself^  for  he  ha^  a  lien  on  the  monev 
in  the  hands  of  the  buyer  for  any 
monies  due,  or  for  ai^  engagement 
he  may  have  entered  into  on  account 
of  his  principal.  Drinhoaitry.Oooi* 
win,  Cowp.  2SU 

llovavfi^ 


Chap.  IL]  as8UMP$it.  m  • 

However,  iKrhere  goods  were  sold  under  an  execution  after  an  act 

of  bankruptcy  conimitted»  the  assq^nees  recovered  the  money  for  which 

they  were  sold,  in  an  action  for  m<»iey  had  and  received,  after  solemn 

X  argument^— Xi/cAfif,  assignees  v.  Campbellp  C.  B.  11  Geo.  III.  9,  Bla. 

.827. 

Tlie  defendant  levied  raonqr  by  seizing  and  selling  the  plaintiff  *8  goods, 
on  a  justice's  warrant  founded  on  a  conviction,  which  conviction  was 
afterwards  quashed ;  and  it  was  holden  that  an  action  fof  money  had  and 
received  then  lay  for  the  clear  money  produced  by  the  sale  of  the  goods. 
Fehham  v.  Terry,  B.  R.  East.  IS  Geo.  II.  1 T.  Rep.  387. 

On  a  contract  for  stock,  the  party  who  has  the  difference  in  hishands^ 
is  receiver  of  so  much  to  the  other's  use.— ^JDufcA  v.  fVarten,  M.  7  Geo.  I. 
Stra.  406.  £  Burr.  1011.  cited  Per  Man^ld,  C.  J.  in  Moses  v.  Mac* 
ftrlane* 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered,  it  it 
money  received  to  his  use.— 5.  C* 

In  assumpsit  for  money  received  to  the  plaintiff  *s  use,  proof  that  a 
lamb  of  his  was  driven  to  London,  and  sold  there  by  the  defendant,  will 
be  sufficient,  unless  it  appear  to  have  been  stolen,  for  then  trover  wouU 
be  the  only  proper  action.-^Stinpsoii  v.  Gis/i/ig,  at  BxKhester, 

Assumpsit  will  not  lie  for  money  had  and  received,  where  the  defend* 
ant  has  entered  into  articles  to  account,  for  then  the  plaintiff  has  a  re- 
laedy  of  an  higher  nature.— -J3iiik/ro&  v.  Cilboum,  H.  9  Geo.  11.  Stnu 

1027. 
If  a  sheriff  levy  money  upon  a^.  fa.  the  plaintiff  or  his  executorf 

nay  have  indebitatus  assumpsit  for  so  much  money  received  to  hb  usf.««- 

Williams  v.  Carey,  E.  1695.  Salk.  12.  Ld.  Raym.  46. 

J.  paid  B.  ^100  for  a  bill  of  exchange  on  a  banker,  who  broke  b^ 
fore  it  could  be  tendered,  and  he  was  allowed  to  recover  back  the  money 
in  an  action  for  money  received  to  his  use. — Oct,  Stra.  69,  70. 

So  for  a  legacy,  where  the  executor  owned  it  lay  ready  for  the  plaintiff 
whenever  he  would  call  for  it. — Campden  v.  Turner,  T.  5  Geo.  Lper 
King,  C.  J.  Midd.  (a) 

Where  a  man  pays  money  on  a  mistake  in  an  account,  or  where  onf 
pays  money  under  or  by  a  mere  deceit,  he  may  bring  indebitatus  assump^ 
sit  for  the  money ;  but  where  one  knowingly  pays  money  upon  an  illegal 
consideration,  he  is  particeps  criminis,  and  there  is  no  reason  he  should 

"^ — ' '  — ' — ~ — ^^ ■  ■  ■         -  -    —    —    — —  -  -         ipj   ^1^^ 

{a)  And  in  all  cases  assumpsit  lies  nexo^)  if  he  has  assets.  Atkins  v. 
for  a  legacy  against  an  executor  or  HUl^  and  Hankes  v.  Saunders,  Co^p. 
^llfniiiistrator  ^cam   testamento  09^      984. 

g  2  have 


15 1 A  ructions  founded  on  Contract.        [Paut  IL 

have  hii  money  again^  for  he  parted  with  it  freely,  and  ^'oolenti  ndnfJt  in^ 
juria.—Tomkins  v.  Bemet,  H.  5W.  HI.  Salk.  22-  Skin.  411.  Vide 
tjQwry  V.  BourdieUj  Dougl.  451  (468).  (a) 
[  132  ]  In  such  case  melior  est  con(Ktio  dejendentis,  not  because  the  defendant 
is  mote  favoured,  but  because  the  plaintiff  niust  draw  his  justice  from  pure 
fountains.  (Moses  v.  Macferlane,  E.  1759.  2  Burr.  1009)  (6).  There* 
fore  though  if  A,  agree  to  give  C  money  for  doing  an  illegal  act,  as  if  ft 
wager  be  made  on  a  boxing  match,  B.  cannot,  (though  he  do  the  act)  re- 
cover the  money  by  an  action ;  yet  if  the  money  be  paid,  A.  cannot,  re- 
cover it  back  again. — fVebb  v.  Bishop,  Gloucester  Lent  Ass.  1731.  cor. 
Reynolds,  C.  B.  (c) 


Ca)  In  Smtih  v.  Bromley,  Dougl. 
(J97.  (3d  ed.)  in  notis,  Lord  Mansfield 
said,  that  where  the  act  is  in  itself 
immoral,  or  a  violation  of  the  general 
laws  of  public  policy,  there  the  party 
paying  shall  not  have  thiis  action,  for 
where  both  parties  are  equally  cri- 
minal against  such  laws,  potior  est 
conditio  defendentis.  But  there  are 
other  laws  which  are  calculated  for 
the  protection  of  the  subject  against 
oppression, extortion,  deceit,  SfC,  If 
such  laws  are  violated,  and  the  de- 
fendant takes  advantage  of  the  plain- 
tiff's condition  or  situation,  there 
the  plaintiff  shall  rccoven  (Vide 
Cockskott  V.  Bamet,  2T.  Rep.  763. 
766.  Jaques  v.  JFithy,  1  H.  Bla.  65. 
Nerot  v.  Wallace^  3  T>  Rep.  17.) 
And  it  is  astonishing  that  the  Reports 
do  not  distinguish  between  the  viola«> 
tion  of  the  one  sort  and  the  other* 
A%  to  the  case  of  Tomkins  v.  Bernet, 
sup.  it  has  often  been  mentioned, 
and  I  have  frequently  had  Occasion 
to  look  into  it,  but  it  is  so  loosely 
reported  and  stuffed  with  such 
strange  'arguments,  that  it  is  diffi- 
cuU  to  make  any  thing  of  .it.  Oiie 
book  says  it  was  reported  by  Lord 
Molty  another  by  Lord  Treby,  cer- 
tain it  is,  it  was  only  a  nisiprius  caise^ 
^^S  think  the  judgment  may  h^ve  been- 
right,  but  Salkeldf  not  properly  ac- 
.quainted  w^th  theiapt^ihas  recourse 
toYdlse  reasons  to  support  it.  X<ord 
Mansfield  then  proceeds  to  state  wh^ 
tKe  case  truly  was  in  his  conception ' 
of  it*  The  case  of  Tomkins  v*  Bemet, 


was  also  cited  in  CUrke  v.  SAee^ 
Cowp.  l67>  when  Lord  Mansfield  said 
it  had  been  denied  a  thousand  timesb 

Where  both  parties  are  in  pari  de- 
hctOy  plaintiff  cannot  recover.  By  th« 
constitution  of  the  statutes,  insurers 
may  Tecover  money  paid  for  in- 
surance, but  not  the  profit  thereon* 
One  office-keeper  cannot  recover 
against  another.  Dict.p^Ld.  jlfaa«* 
Jiildf  in  Browning  v»  Monisjf  Cowp. 
792.  Neither  will  the  court  assist 
either  party  in  pari  delicto.  Loxvrp 
V.  BourdieUy  Dougl.  452.  (468.)  An* 
dree  v.  Iktcher^  S  T.  Rep.  266.  Van- 
dyck  V.  Hewitt,  1  East,  97-  ^orck  v. 
Ahell,  3  Bos.  &  Pull.  35. 

(bj  The  case  of  Lacaussade  t* 
WhitCy  7  T.  Rep,  535,  seems  to  mi- 
litate against  the  rule,  that  in  pari 
delicto  potior  est  canMio  defendentis^^ 
and  this  case  was  said  by  Le  fi/oiic^  J. 
in  Vandyck  y.*^ Hewitt,  1  East,  9^^ 
to  have  been  fully  discussed  in  Horn^ 
son  V.  Hancock^  &.T.  R.  575,  wbsrw 
money  having  been  deposited  on  the 
event  of  a  horse  race  (prohibited  by 
13  6reo.  II.  1. 19.  #.  9.)  and  having 
been  paid  ever  by  the  consent  of  th» 
wini^er,  the  court  held,  that  the  latter 
could  not  afterwards  maintain  an 
action  to  recover  back  the  deporiC* 

(cj  In  Barjeau  v.  Wahndey,  Stra. 
1249»  A  man.  was  allowed  by  Let,*!* 
to. recover  money  wbidi  be- had  lenS 
to  the  defendant  to  gameiwithti  fat 
the  word  contract  was  not  mention* 
ed  in  the  stat.  ^  Arm,  c.  14.  against 
gaming.    So  where  plaintiff  lent  de* 

fendant 


Chap.  IL]  assumpsit. 

So  if  a  debt  coDtraeted  during  infancy,  be  paid,  or  if  money  be  paid 

which  was  fairly  won  at  play :  {Dutch  v.  Warren,  M.  7  Geo.  I.  C.  B. 

1  Str.  406.)    But  where  the  plaintiff  has  paid  money  op  a  consideratioQ 

not  performed,  (ex.gr.  of  transferring  stock  at  a  day  certain)  he  majr 

either  affirm  the  agreement  by  a  special  actiqn  on  the  case  for  the  non- 

performance,  or  disaffirm  it  by  reason  of  the  fraud,  and  bring  an  action 

for  money  had  and  received;  in  which  case  the  jury  ought  to  make  the 

price  of  the  stock  at  the  time  it  should  have  been  delivered,  the  measure 

of  the  damages., (a)    However,  he  could  not  in  such  action  recover 

more  than  the  money  he  had  paid.    The  law  would  be  the  same,  though 

4he  condition  were  illegal,  for  not  being  performed,  the  defendant  is 

«iuder  an  obligation  from  ties  of  natural  justice,  to  repay, the  jnoney :  (b) 

Therefore  whece  Jl.  gave  a  pustoni-house  officer  money  to  run  gooda^ 

^  i;ood8  bejng  seized,  A.  recovered  his  money  back  again*<-*JEfitss9  v. 

Jacoi,  T- 1696*  }  Raym.  89.  (c) 

.  Where 


IHf 


-faidaat  money  to  bet  at  a  horse  race 
iie  was  allowed  to  recover.  Akin" 
brook  V.  Hfl//,  2  Wils.509.  Vide  etian> 
Wefthnhall  v.  Wood,  1  Esp.  N.  P. 
Rep.  18.  And  it  was  also  held,  that 
plaintiff  was  entitled  to  secover  on  a 
bond  given  by  the  defendants  to  se- 
cure the  repayment  of  money  paid 
by  plaintiff  to  a  third  person  on  ao- 
count  of  defendants^  in  settling  stock- 
jobbuig  differences. '  TatHney  ilRey- 
nousy  4  Burr.  2069.  Et  vide  Petrie  v. 
Hamay,  3  T.  Rep.  418.  The  an- 
ihority  of  Faikney  v.  ReyTtottSj  how- 
ever, seems  to  have  been  questioned 
in  Auberi  v.  Maze,  2  Bos.  &  PuH. 

371. 

Ca)  Between  contracts  executed 
and  executory,  Butter,  J.  in  Lowry  v. 
Bourdieu^  Dougl.  451.  (468),  said, 
there  is  this  distinction,  that  an  ac- 
tion to  rescind  %  contract  must  be 
brought  whilst  it  is  executory,  as  to 
which  he  cited  Walker  r.  Ciapman, 
in  B.  R. ;  (cited  in  Cotton  v.  M?*r- 
landf  5  T.  R.  40$.)  and  Heath,  J.  in 
Tappenden  v.  Randall,  2  Bos.  &  Ptil. 
471,  said,  that  the  above  distinction, 
taWn  with  the  modifications  Mr.  J. 
Baiter  Would  have  applied  to  it,  was 
a  spund  one,  in  'which  doctrine 
Rooke,  J.  fnlly  acceded.  See  also 
Wilkinson  v.  kitchen,  Ld.  Raym.  89* 


Pickard  v.  Bonner,  Peake's  N,  P.  Ca. 
221.      * 

fbj  Wher^  a  contract  is  neithtr 
fnalmn  in  «f ,  nor  prohibited  by  any 
positive  law,  bnt  yet  cannot  be  en- 
forced by  reason  of  the  inconve- 
nience of  a  public  discussion  there,- 
whilst  it  lemains  extcutoryi  money 
paid  upon  it  by  one  of  the  parties  to 
the  other,  may  be  recovered.  Tap* 
penden  v.  Randall,  2  BOs:  it  PtiH. 
467*'  Shirley  y.  Stmkey,  ibid.  ISO. 
So  where  the  contract  is  legal,  plain- 
tiff cannot  recover  on  the  general 
counts  \n  assumpsit,  whilst  it  remains 
open^  and  not  rescinded  by  the  de- 
fendant, for  the  remedy  is  on  the  spe- 
cial agreement.  Power  v^  Welis, 
Cowp.>8i9.  Dongl.24(n.)  Weston 
V.  Dawnes,  DouJ.  23.  S.  P.  Vide 
ctiam  Compion  v.  Burk,  Esp*  N.  P. 
Dig.  13.  HuUey.Heightmany  2  East, 
*  145.  But  where  the  contract  is  re- 
scinded by  the  general  terms  o(  tt^^ 
no  act  remaining  to  be  done  by  the 
defendant,  shall  prevent  the  plaintiff 
from  recovering  back  his  mon^y. 
Torcers  v.  Barfatt,  IT.  Rep.  133i 
Giles  y,  Edwards,  f  T.  Rep.  I'ei. 
Hunt  v.  Silk,  5  East,  449.  Coeike«v» 
Munstone,  1  Bos.'&  Pal.'N.  R«  351. 

(c)  If  a  nian  prdmtse^  "fo  do  a 
thing  by  such  ia  day,  wtihcAH  any 

coQsideratioa 


1st  b  Actions  founded  on  Contract.         [Part  II- 

Where  the  plaintiff  having  pawned  plate  to  die  defendant  for  JEtO» 
at  the  end  of  three  years  came  to  redeem  it,  and  the  defendant  insisting 
to  have  £lO  for  interest,  the  plaintiff  tendered  £4,  being  more  than 
l^al  interest,  which  the  defendant  refusing,  and  insisting  on  the  £10,  th« 
plaintiff  paid  it,  and  had  his  goods,  and  brought  his  action  for  the  sur* 
plus  bey6nd  legal  interest ;  on  a  case  made,  the  court  held  that  the  ac* 
tion  well  lay,  for  that  it  was  a  payment  by  compulsion ;  the  plaintiff 
might  have  such  an  immediate  want  of  his  goods,  that  an  action  of  trover 
would  not  do  his  business,  and  the  rale  volenti  nonjit  injuria  holds  only 
where  the  party  had  his  freedom  of  exercising  his  will.  In  the  case  of 
Tompkins  v.  Bemet,  sup.  p.  131  c/.  and  vide  note  a,  tlie  party  hat  not 
paid  more  than  was  really  lent,  therefore  had  no  equity  to  have  his  money 
repaid,  though  the  bond  which  he  gave  for  it  had  been  avoided  by  another 
obligor  pleading  the  statute  of  usury :  But  if  a  person  under  th*  in- 
fluence of  his  creditor  pay  more  than  legal  interest,  he  may  recover  it 
back ;  for  the  defendant  is  under  a  moral  tie  to  return  it — AstUy  V.  Bjttf^ 
nolds,  M.  5  Geo.  II.  2  Stra.  915. 
r  ISS  ]  The  plaintiff's  brother  being  a  bankrupt,  an  agent  for  one  of  the  cre- 
ditors told  her  that  for  money  his  client  would  sign  the  certificate :  She 
gave  ;S40,  the  certificate  was  signed ;  she  brought  assumpiit,  and  recover- 
ed.— Smith  V.  Bromley 9  cor.  Mansfield,  1760.  2  Dougl.  696-  in  noltt 

(Sd  ed.)  (fi) 

A.  took  put  administration  to  B.  and  appointed  J.  5.  bis  attorney, 
who  received  poney  and  paid  it  to  the  administrator ;  afterwards  a  will 


consideration  or  reward,  an4  does  it  1073.  Jacques  v.  Withy ^  1  H.BU«55. 

not,  no  action  yi'xW  ii^^  ]>vX  if  be  ac-  Clarke  s.Skee^Qoyip,  l67-  So  against 

tually  enter  np^n  (he  performance  a  third  party  to  an  illegal  contract 

of  a  thing*  and  be  peglfscts  it,  to  the  this  action  lies  for  recovery  of  money 

deceit  of  the  p||iiatiff,  action  pn  the  paid  to  him  by  one  of  the  two  other 

case  lies.   Cogge  y.  ^frnaj^d^  \  Salk.  parties  to  the  same  contract  for  the 

fi6.  3  Salk.  11*  use  of  the  other.     Tenani  v.  EUiatt^ 

(^)  When  contracts  are  njadp,  or  1  Bos.  &  Pull.  3.      And  in  Farmer 

transactions  take  place  which   are  v.  Ruteelt  I  Bos.  ic  Pull.  296,  it  was 

prohibited  by  statute,  and    mon^y  said  by  Bti//ef',  J.  that  the  knowledge 

li  paid  upon  them  by  men  whose  j^nd  participation  of  the  defendant  in 

condition  renders  them  liable  to  be iin«  an  illegal  contract,  could  not  make 

posed  upon  by  others*  the  party  pay-  any  ditfiereuce  in  an  action  for  money 

ing  is  not  in  pari  </f/icfo,  but  he  inay  had  and    received*  which  was  not 

bring  this  stction,  aqd  defeat  the  con-  founded  on  the  illegal  contract*  but 

tract,  though  the  transactiofi  be  com-  on  a  ground  wholly  distinct;  and 

pletely  finished.    Smith  v.  Bromley^  Heathy  J.  said,  the  distinction  was* 

sup.  and  the  cases  cited  therein.  Vide  that  %vhether  the  consideration  was 

eiiam  Campbeil  v.  Hall,  Coi^p,  204.  good  or  bad*  a  man  might  recover  his 

liOfft*  655,  Shove  V.  JVebb^  i  1*.  Rep.  own   money*    though   not    that  of 

7;i2.   Scur^ld  v.  Cowland^  6  Itlast,  another  penon. 
^i1.     Jacquu  V.  Goligktly^  2  Bla. 

appearihg. 


Chap.  II.]  assumpsit.  138  m. 

appearing,  ibe  executor  brought  an  indebitatus  astumpdt  agaiitst  the 
attorney ;  and  it  was  holden  by  Trevor,  C.  J.  at  GuildhaU,  that  the  au- 
thority^fcing  void,  it  was  a  receipt  for  so  much  roooey  for  the  use  of  the 
plabtiff  OR  an  implied  contract,  for  which  inddntatus  auumpsit  well 
Iks.— Jaeoft  t.  Jlten,  M.  2  Ann.  1  Salk.  27. 

Where  money  is  paid  b  pursuaoca  of  a  void  authority,  inddfitatus  as* 
sumpsit  will  lie,  as  where  Sir  Richard  Netsdigate  was  decreed  by  the 
high  commission  court  in  James  the  Second's  time,  to  pay  arrears  to 
Davjff  whom  he  had  remoTed  from  a  donative. — Newdigate  v.  Davy, 
4  W.  III.  I  Raym.  742. 

But  where  a  man  receives  money  ^  anotfier  undei'  a  pretence  of 
fk^9  r^*  IT'  for  lidie)  the  court  will  not  suffer  the  principars  right  to 
be  tried  in  such  an  action  against  the  collector,  if  the  defendant  can  shew 
the  least  cdowr  of  right  ki  his  principal :  As  (in  the  case  pot)  by  having 
been  for  some  tinie  in  yomem^a.-^Staplefield  v.  Yewd,  T.  175S,  cited 
4  Burr.  1984. 

A.  as  agent  of  W.  received  money  for  ^uit-rents  due  to  W,  and  gave 
a  receipt  for  it  as  such  ;  ihen  an  action  for  money  had  and  received  was 
brought  against  A.  to  try  W!m  right  to  the  quit-rents ;  and  it  was  holden 
that  the  action  would  not  lie  against  him,  but  ought  to  have  been  brought 
gainst  W.  But  if  A.  had  had  notice  not  to  pay  it  over  to  fF.  because 
h  was  not  due,  and  then  he  had  paid  it  over,  the  action  would  have  hid 
against  YAm.'^Sadlef  v.  Evans,  T.6  Geo.  III.  4  Burr.  1984.  fa) 

In  assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiff, 
proof  that  the  defendant  was  a  married  man,  and  pretending  to  be  single 
had  married  the  plaintiff,  and  made  a  lease  of  her  land  and  received  the 
rent,  would  be  sufficient  to  maintain  the  action.  For  though  the  de* 
fendant  not  having  a  right  to  receive,  the  tenants  were  not  discharged  by 
his  receipt,  yet  the  recovery  in  this  action  will  discharge  them. — Hasser 
V.  Wallis,  H.  6  Ann.  Salic.  2S. 

The  case  of  Button  v.  Poole,  <M.  29  Car.  IL  1  Vent.  318.  33i!. 
T.  Jo.  ISO.  S.  C.)  is  very  remarkable  to  shew  how  for  the  law  goes 
in  giving  this  action  to  the  party  interested.  There  the  plaintiff  de* 
dar^  that  his  wife's  father  being  seised  of  land  now  descended  to  the 
defendant,  and  being  about  to  cut  down  ^1000  worth  of  timber  for  his 
daughter's  portion,  the  *  defendant  promised  the  fiither,  in  consideration  [^134  ] 
that  he  would  forbear  to  sell  tike  timl^er,  that  he  would  pay  (the  plaintiff) 
the  daughter  £1000.     After  verdict  for  the  plaintiff  upon  non  assumpsit. 


(a)  Assumpsit  lies  only  for  the  strangers,  and  for  wiiose  benefit  it 
pcreon  to  whom  the  promise  was  was  intended.  J\itlti  v.  Dtnnett,  I 
taade,  and  not  for  those  who  are     Danv.  Abr.£4. 

'  a 
It 
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it  was  moved  in  arrest  of  judgment  that  the  action  would  not  lie  for  the 
daughter^  but  ought  to  hav^  been  brought  by  the  executors  of  the  father. 
But  the  court  said  it  might  have  been  another  caie,  if  the  money  hai 
been  to  be  paid  to  a  stranger,  but  it  is  a  kiud  of  debt  to  the  child  to  be 
provided  for,  and  therefore  affirmed  the  judgment.     Yet  in  the  case 
oi  Pine  v.  Morris,  (cited  iu  T.  Jo^  103,)  where  the  son  promised  the 
father,  th^t  in  consideration  that  he  would  surrender  a  copyhold  to  hioi^ 
that  be  would  pay  a  certain  sum  to  Ins  sister^  for  which  she  brought  the 
action,  it  was  holden  that  it  would  lie  for  none  but  the  fieuher;  and  the 
reason  given  is,  that  where  the  party  to  whom  the  promise  is  to  he  per- 
formed, is  not  concerned  in  tfae^eritorious  cause  of  it,  be  cannot  bring 
thi^  action*    And  therefore  where  the  plaintiff  declared,  that  whereas  P. 
was  indebted  to  the  plaintiff  and  defendants  in  two  several  sums  of 
money,  and  that  a  stranger  was  indebted  to  P.,  the  defendants  in  con- 
sideration that  P.  would  permit  them  to  sue  the  stranger  in  bis  name, 
promised  to  pay  the  sum  P.  owed  the  plaintiff,  and  alledged  that  P. 
permitted,  and. they  recovered;  after  verdict  for  the  plaintiff  judgment 
was  arrested,  becalise  the  plaintiff  was  a  mere  stranger  to  the  considera- 
tion ;  but  a  case  being  then  cited  of  a  promise  njade  to  a  physician,  that 
if  he  did  such  a  cure  he  would  give  anch  a  sum  of  money  to  himself 
and  another  to  his  daughter,  in  which  it  was  resolv^  the  daughter  might 
bring  an  assumpsit  for  the  money,  the  court  agreed  to  it,  and  said  the 
nearness  of  the  relation  gave  the   daughter  the  benefit  of   the  consi^ 
deration  performed  by  her  father. — Bourne  v.  Masons  H,  20  Car.  II. 
1  Vent.  6. 

And  perhaps  in  these  days  the  other  cases  would  receive  a  different 
determination,  as  the  coiu-ts  have  been  more  liberal  than  formerly  in  ox- 
tending  the  benefit  of  this  action. 

JiaroH  and  Feme* — ^As  this  action  maybe  brought  upon  an  implied 
promise,  it  will  be  proper  to  see  how  far  and  in  xchat  case's  a  husband 
u  liable  on  his  wife's  contracts;  (a)  and  tiie  reason  why  a  husband 

'shall 


■  ■        •        •  ^w^— 

marriage f  howjevcr,  the  hnsband  -is 
absolutely  lisjsle  to  bis  wife's  debts 
for  necessaries  bnly,  even  though 
she  desert  him  Or  he  desert  her. 
Hodges  y,  Hodges,  1  Esp.  N.  P.  Cp« 
44 1 .  Rawlyns .  v.  Vandyke^  3  Esp. 
N.  P.  Ca.  251.  Harris  \,Moms^ 
4  Esp.  N.  P.  Ca.  42.  But"  where 
a  wife's  debt  has  been  cgntracted 
under    illegal    circumstances,    her 

husbaad 


(a)  As  to  the  husband's  liability 
to  I  he  contracis  of  his  wife  hrforc 
marriage y  he  is,  afcording  to  Black" 
stwu\  (C  Com.  41: ';,)  liiibU*  to  ihcm 
all,  bat  lur  crctiitor  inu-^t  sue  and 
recover  ju«l;^m<'nt  tij;ainst  him.  in  her 
liic-iime,  Scds(cu&,  where  she  has 
Ich  choscs  hi  acthn  of  her  ov.  n  fo 
pay.  Heard  v,Stcmfoidy  3  P.  W. 
409.   Ca.  temp.  lalb.  17.3.     4Jtcr 


Chap.  II.]  assumpsit.  134^ 

shall  pay  debts  contracted  by  his  wife,  is  upon  the  credit  die  law  gives 

her  by  implication  in  respect  of  cohabitation,  (a)  and  is  like  ciredif 

given  to  a  servant,  and  therefore  where    they  part  by'  consent,    an4 

an  allowance  is  made  her,  it  is  presumed  that  she  is  trusted  on  her    , 

own  credit,  and  her  husband  is  discharged  ;fd)*  therefore  where  the  [  tisj^i 

plaintiff,  who  was  an  apothecary,  sued   the  defendant  who   lived   in 

Chichester  for  physick  administered  to  his  wife  iii  London,  who  had 

been  parted  by  consent  for  five  years,  and  on  separation  articled  to  allow 

her  £20  per  annum,  which  he  accordingly  did>  and  it  appeared  that  the 

plaintiff  did  not  know  her  to  be -a  (iSme  covert  at  the  time  when  die  m^ 

dicines  were  given ;  per  Holt,  if  husband  and  wife  pari  by  consent,  and 

the  husband  secure  her  an  allowance,'  it  is  in  consideraUoh  Aiat  he  shall 

not  be  charged  any  more  by  her,  and  a  personal  knowledge  is  not  becea- 


T"^ 


husband  shall  not  be  liable  even 
for  necessaries.    Fotoks  v.  Dinely, 

2  Stra.  1122'.  But  in  no  case  can 
a  wife  borrow  money  without  the 
husband's  consent  even  to  pay  for 
necessaries.    Siepkenton   ▼•  Hardy, 

3  Wils.  388.  2  Bla.  872.  Harris 
V.  Lee,  1  P.  W.  483.  And  as  to 
what  shall  be  deemed  necessaries  to 
charge  the  husbands  the  court  has 
held,  that  the  expcnce  of  curiag  a 
wife  of  the  foul  disease,  communi- 
cated 40  her  by  her  h^isband,  is  his 
debt.  Harris  v.  Lee,  sup.  And  so 
is  money  paid  for  a  wife's  funeral 
by  her  father 'during  her  husband's 
absence  abroad.  Jenkinson  v.  Tucker, 

H.  Bla.  90. 

{a J  As  to  cohabitation  xntkout 
marriage;  if  a  man  cohabits  with  a 
womaD  who  is  not  hrs  wife,  though 
she  appear  to  the  world  as  such, 
and  contracts  debts  in  that  character 
for  necessaries,  he  will  be  liable, 
even  though  the  creditor  knew  her 
real  situation.  fVatson  v.  Threlkeld, 
2  Eap.  N.  P.  Ca.  637.  Hudson  v. 
Brent,  Eap.  N.  P.  Dig.  124. 

(b)  Case  on  a  note  of  hand  for 
^10  against  a  woman  who  kept  a 
public-hoUse :  plea,  general  issue. 
Defendant  gave  in  evidence  cover- 
ture. Plaintiff  then  said,  her  hus- 
band was  transported,  and  that  his 


time  was  not  ex|)]r6d.  Yates,  3. 
held,  that  the  transportation  sus* 
pended  her  disability.  Sparrow  v« 
Carruthers,  1  T.  R.  C  (n).  Lord 
Mansfieli  ruled  the  same  point  st 
Maidstone^ 

A  feme  coverte  living  sejparate 
from  her  husband,  and  having  11 
competent  maintenance  secured  to 
her,  may  bind  hersi^lf  by  her  owif 
contracts.  Bingttead  v.  Lady  Lanes* 
iorough,  cited  ixi  Corbet  v*  PoeMtz, 
infra.  And  it  makes  no  diflbrmca 
whether  her  husband  resides  in  an* 
other  country,  or  in  the  same  coun« 
try  As  she  doe^.  Baru^l  v.  Brooks,  i1>. 
The  great  principle  is,  that  where  a 
woman  has  a  separate  estate  secured 
to  her  by  deed,  and  «cts  and  reoeivai 
credit  as  a  feme  sole,  she  shall  be 
liable  as  such.  She  has  a  capacity 
to  contract,  it  is  a  general  capacity, 
not  .ct>nfined  to  necessaries,  or  to  the 
amount  of  her  separate  maintenance* 
Corbet*  y.  Poelnitz,  1  T.  Rep.  5. 

In  ihe  case  of  Elfah  r.  heigh,  S 
T.  Rep.  682;  Ashhurst,  J*  said,  in 
6rder  ^tor  make  a  feme  coveite  an* 
swcrable  for  her  debts  as  a  f<6me 
sole,  she  ousht  to  have  a  permanent 
fund,*  out  of  which  she  can  satisfy 
her  creditors.  Vide  etiam  QilchriiH 
V.  JJrotwl,  4  T.  Rep.  766. 

fciuy. 
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Mfj,  io  it  be  publicly  known^  and  such  public  notificatioii  need  not 
be  at  London^  where  the  debt  was  contracted,  but  it  is  sufficient  if 
it  be  where  the  parties  lived,  viz.  in  this  case  at  Chkkester;  but  if  the 
debt  were  contracted  in  so  short  a  time  after  the  agreement^  as  that 
it  could  not  be  known  at  London,  die  husband  would  be  liable. — Todd 
w.  Stoakes,  8  W.  Ill,  »t  Guildhall,  12  Mo.  244.  1  Raym.  444.   Salk, 

116.  r^; 

But  if  the  husband  turn  away  the  wifd,  he  sends  credit  with  her  for 
reasonable  expences ;  to  which  purpose  the  case  of  Bolton  y.  Prentice, 
M.  18  Geo.  II.  B.  R«  (2  Stra.  1214.)  is  very  strong:  The  defendant 
and  his  wife  lodged  at  tlie  plaintiff's  house,  who  was  a  milliner,  during 
which  time  she  furnished  the  wife  with  many  things,  without  the  privity 
or  consent  of  her  husband,  which  however  he  paid  for,  but  forbade  the 
plaintiff  to  trust  his  wife  any  more :  About  twdve  months  after  the  de« 
fendant  turned  his  wife  out  of  doors,  who  went  to  the  plaintiff,  ^nd  was 
by  her  iiimiahed  with  apparel  suitably  to  her  degree ;  aud  for  this  debt 
the  phintiff  brought  the  action,  and  had  a  verdict ;  and  upon  motion  for 
a  new  trial  it  was  denied;  for  when  ^  man  turns  away  his  wife,  be  gives 
her  a  general  credit,  and  the  prohibition  is  gone  and  superseded.  But 
if  the  wife  elope  from  her  husband,  he  sh^H  pot  be  liable  though  the 
tradesman  who  trusts  her  has  no  uQtice  of  the  elopement  C6>— It  is  suf- 
ficient for  die  husband  to  give  general  notice  that  tradesmen,  tfc.  should 
not  trust  ^is  wif^.  Though  di^  husband  and  wife  cohabit,  yet  he  may 
Jbrbii^  ny  particular  tradesman  ID  trust  her,  and  such  prohibitiou  to  tha 
tradesman's  servant  is  sufficient. — Longworth  v.  Hackmore,  EAn.  10 
Yf.lU.per  flolt.  Salk.  MSS.  Warr  v^  Huntbff  T.  1704,  Salk.  1 18.  (c) 

Whera 


•♦*'*r*i«*^*Tlf 
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CnJ  A  feme  c.overte  cannot  con- 
tract, and  be  si^ed  fts  a  feme  sole, 
even  though  she  ^e  living  apart 
from  her  husband,  having  a  separate 
maintenance  secured  to  her  \>y  deed. 
ManhaU  v.  Rut  ton,  8  T.  Rep.  545 ; 
under  the  authority  of  which  case 
Lord  Kenyan  8aid|  Todd  v.  Sipkeif 
seemed  tQ  fa||. 

(hj  When  the  elopement  of  a  wife 
becomes  Dotqripi|s,  every  one  trusts 
her  at  his  peri)»  for  the  husband  is 
not  liable  unless  he  takes  her  back 
again.  Robimon  y.Grtenold,  Salk. 
119.  Morriey.  Martin,  I  Stra.64rf 


ManxDairing  v.  Sends,  1  Stra.  706. 
Child  V.  Hardyman,  2  Stra.  875. 

(cj  But  this  doctrine  applies  only 
to  cases  whefo  a  wife  extravagantly 
takes  up  goods  and  pawns  them, 
and  not  tQ  ^ases  whero  necessary 
apparel  is  bought  a^d  made  up  for 
her  use.  Etfferingiof^  y.  Parrott, 
Salk.  118.  td.  |la^m.  1006. 

The  principle  so  strongly  laid  dow^ 
in  these  cases  however  has  been  sjpce 
denied  in  Marih^\l  v.  Button,  8  T-  R« 
545,  where  Lord  Kenyon  said,  that 
the  earlier  cases  had  proceeded 
on  a  principle,  supposing  the  hus- 
band 


Chap.  II.]  assumpsit,  l9Si 

Where  an  ordinary  working  man  married  a  woman  of  the'fike  condi* 
tion,  and  after  cohabitation  for  some  time  left  her,  and  daring  his  ab« 
sence  the  wife  worked ;  an  action  being  brought  for  her  diet.  Lord  Chief 
Justice  Holt  heldi  that  the  monej  she  earned  should  go  to  keep  her^— > 
Warr  7.  Huaily,  T.  1704.  Salk.  118.  Holt.  102. 

In  an  action  for  meat  found  and  provided  for  die  defendant.  Lord   [  ISfi  ] 
Raymond  heldi  that  tiie  plaintiff  could  not  give  evidence  of  meat  found 
for  the  defendaufs  wife  who  lived  sepafvte  from  him,  but  the  plaintiff  ' 
freeing  not  to  bring  another  action,  he  left  it  to  the  jury,— >fiami  v. 
Co/fint,  T.  18  Geo.  I.  Ramsden  v.  Ambro^,  Stra.  187*  $•  P. 

But  where  the  plaintiff  decbffed  that  the  ^fendant  was  indebted  (of 
meat,  ifc.  found  by  the  plaintiff  at  the  defendant's  re^MSt ;  and  on  evi* 
dence  it  appeared  to  be  found  for  the  defendant's  wife  nt  Ilia  request  m 
bis  absence;  upon  a  case  reserved  it  was  holden,  that  a  delivery  to  fb$ 
wife  at  the  husband's  request,  is  in  law  a  delivery  to  the  husband;  (c) 
though  it  was  said  that  it  would  be  wroi^  in  the  case  of  a  ^ird  pei^ 
son.— i2o5s  V.  Noel,  E.  31  Geo.  ^.  C.  B. 


■f^ 


band  to  be  dead,  or  the  yf\(o  ^s 
divorced  d  vinculo;  until  Ringaiead 
V.  Ladif  Lanesboroughf  BarwcU  y. 
BrookSf  and  some  other  caK9»  there 
wa^  no  authority  to  shew  that  man 
and  wife  could  chaqge  their  legal 
capacities,  or  that  the  latter  may  be 
sued  as  a  feme  sole  whilst  the  re- 
lation of  marriage  subsists,  and  both 
are  living  in  this  kingdom.  But  i( 
does  not  seem  so  clear,  that  the  der 
cision  in  Manhall  v.  RuttoUf  has  aU 
together  shaken  the  authority  qf 
those  cases,  where  the  wife  was  held 
liable  as  a  feme  sole,  by  reason  tha( 
her  husband  was  not  in  a  situation 
to  be  sued  as  not  being  amenable  to 
the  process  of  the  court,  as  in  Port* 
land  y.Prodgert^  2  Vem.  104,  where 
the  husband  was  banished,  or  in 
Deeily  v.  Mazarine  Duchesi^  Sa|k. 
Il6,  where  the  husband  was  an 
alien  enemy,  or  had  abjured  the 
realm,  or  in  Sparrow  v.  Carruthert^ 
2  Bla.  lipr,  where  the  husband  was 
transported ;  for  in  Manhall  v.  Rui" 
ioUf  the  learned  judge  only  said, 
that  a  iSmc  coverte  could  not  be 
sued  as  a  feme  sole  whilst  the  rela- 
lion  of  marriage  subsisted,  and  both 


parties  were  living  in  this  kingdonu 
The  policy  of  the  law,  hpwever, 
which  has  considered  a  married 
woman  as  incapable  of  suing  or 
being  sued,  without  her  husband, 
admits  of  some  modification :  as  ^n 
the  case  of  a  fSme  coverte,  sob 
trader  under  the  custom  of  t^ondon, 
Jjttngkam  v.  Bewett^  Cro.  Car.  68. 
C^miell  V.  Shaw,  4  T.  Rep.  S6l. 
Beard  v.  IVebb,  t  Bos.  &  Pull.  S3 ; 
in  which  case  I^rd  Eldon  delivered 
the  elaborate  judgment  of  the  court 
on  thesp  customs.  The  wife  may 
also  acquiK  a  separate  character  by 
the  civil  dei^th  or  exile  of  her  hus- 
band 2  as  in  Belknap's  Ca,  2  lien.  IV. 
7  (a.)  or  by  his  transportation,  Lean 
V.  Shut^,  2  ^ep.  Bla.  1 197.  Marth 
V.  HuichiMon,  9Qo^-  &  Pull.  231, 
or  by  his  deserting  the  kingdom, 
Wql/ord  V.  J>c  Piennf,  %  Esp.  >f .  P. 
Ca.  554.  Francks  y.  S^me,  ibid.  587. 
Bufrield  v.  Same,  2  Bos.  k  PulU 
N.  R.  380,  or  by  his  rcsidencji 
abroad,  De  GailUm  v.  VAigU,  % 
Bos.  &  Pull.  S57. 

(a)  But  this  must  be  durjng  co- 
habitation. Ramditny.AmkroitttM^. 

—  Before 
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Before  I  quit  this  poiot  it  may  be  uecessaiy  to  oiMerie,  tint  even 
eohabitsuion  is  only  evidence  of  an  assent  of  ibe  WyhnMl^  and  tbeiefora 
in  a  special  verdict  the  jory  ought  to  find  the  assent^  and  not  the  cokn* 
bitatjon.  (a)  So  they  ought  to  find  the  goods  necessary  and  coavcnienl 
for  the  husband's  estate  as  well  as  degree,  for  a  hi^  d^ree  may  have  a 
low  estate. — Manby  ▼.  Scott,  M.  12  Car.  II.  1  Lev.  4.  1  Sid.  181. 
1  Bac.  Abr.  9Q6.  S.  C. 

The  plea  of  Tie  ungues  accaypU  Ui  loyal  mairimome,  is  good  only  in 
^Wer  and  appeal ;  and  if  pleaded  to  an  action  on  the  case  far  a  debt 
contracted  by  the  wife,  on  tleniurrer  the  plaintiff  will  have  judgment*-* 
Norwood  T.  Stevenson,  T,  1 1  &  1^  Geo,  II.  K.  B.  Andr.  tt7. 

Husband's  ben^  from  his  wife*s  contracts. — ^Having  seen  bow  hf 
the  husband  is  liable  to  pay  the  wife's  debts,  it  may  not  be  iinpropcr 
to  sheii  haw  far  he  may  be  benefited  hy  her  contracts,  and  be  is  intitled 
to  whatsoever  she  <eani8  during  the  covertnre,  and  dteiefore  he  alone 
mnst  bring  tfjiumpst^  for  work  and  labour  done  by  his  wife,  the  piomis^ 
19  law  bebg  made  to  him ;  {Buckley  v.  Cottier,  M.  1G92.  Salk.  114.) 
^ut  if  there  be  an  express  promise  to  her,  they  may  JP^* — Braslfford  v. 
jPuckingham,  T.  1605.  Cro.  Jac.  77-  205.(b) 


Whei« 


(ff)  Wh/^re  any  act  is  done  by  the 
wife,  and  the  promise  is  made  to 
her,  though  done  without  her  hus- 
band's authority,  yet  he  may  after- 
wards assent  to  it,  and  they  may 
join  in  the  action.  Pratt  Sf  Ux'  y, 
Taylor\  Cro.  Eliz.  6l.  Bidgood  v. 
Way,  2  Bla.  1239-  Bui  in  all  ac- 
tions where  the  husband  and  wife 
join,  the  wife's  interest  must  be 
stated,  otherwise  the  assumpsit  shall 
be  deemed  as  made  only  to  the  hus- 
band. So  if  she  has  a  separate  pro- 
perty ;  and  so  if  the  cause  of  action 
existed  before  marriage.  Bidgood  y. 
Way,  supra. 

(6)  On  an  obligation  to  a  flSme 
coverte  obligee,  her  husband  is  sup- 
posed to  assent,  it  being  for  his  ad- 
vantage; lijut  if  he  disagrees,  the 
obligation  'has  lost  its  force ;  and  if 
he  neither  agrees  or  disagic^s,  the 
bond  is  good,  for  his  conduct  shall 
be  esteemed  a  tacit  consent.    Whelp' 


dal^s  Ca.  5  Co.  119  (b.)  Co.  Liit. 
3  (a.) 

If  money  be  due  to  the  husband 
i>y  bill  or  bond,  or  for  rent  on  a 
lease,  and  it  is  paid  to  the  wife,  thii 
shall  not  prejudice  him*  if  after 
payment  he  publicly  disagrees  to  it 
2  Shep.  Ab^.  426. 

If  a  husband  and  wife  be  divorced 
a  tnensd  ef  thoro,  and  the  wife  has 
her  alimony,  and  sues  for  defama- 
tion, or  other  injury,  and  has  cosff, 
the  husband  has  no  right  to  them, 
and  if  he  release  them,  it  will  not 
bar*  the  wife,  for  these  costs  are  in 
lieu  of  what  she  has  spent  out  of 
her-  alimony,  which  is  separate 
-maintenance,  and  not  in  the  pewcr 
of  her  husband.  Motnfn  v.  Motam, 
1  Rol.  Kep.  426.  Motteram  y. 
Matter  (mi  ^  Bulst.  264.  I  RoU 
Abr.  S43.  2  Ral.  Abr.  393.  Vide 
etiam  Carpenter  t.  Faustin,  1  Salk. 
115. 


But 


Chap.  IL]  assumpsit*  ISGI 

Where  a  woman  married  a  second  husband,  living  the  firsts  and  th« 
second  not  privy.'  As  to  what  she  acquires  by  her  labour  during  coha- 
bitation, the  second  husband  will  be  entitled  to  it^  as  she  will  be  esteemed 

a  servant  to  him. — Strutoille  v. /  M.  4  Geo.  II.  per  Parker,  C.  J. 

1  Stra.  80. 

In  an  action  for  wages  earned  by  the  wife,  Lee,  C.  J.  refused  to  let 
the  wife's  confession  of  a  receipt  of  ^20  be  given  in  evidence. — Hall  v. 
Hillj  T.  1 1  Geo.  II.  2  Stra.  1094. 

Miscellaneous  Cases. — Case  upon  four  several  promises,  one  of^ which 
was  upon  a  promissory  note,  to  which  the  defendant  demurred^  ancTtbt 
plaintiiF  had  judgment ;  to  the  other  tht^e  counts  he  pleaded  non  assump* 
tit;  at  the  trial  the  plaintiff  would  have  rested  his  case  upon  the  count 
for  money  lent,  and  offered  the  note  in  evidence  ;*  but  JElyre,  C.J.  [^J37  J 
would  not  allow  it,  because  that  would  be  to  charge  the  defendant  twice 
for  the  same  note ;  the  plaintiff  then  would  have  given  evidence  of  goods 
sold  and  delivered,  which  was  likewise  refused,  it  appearing  that  the  not* 
was  given  for  the  same  goods. — Randulph  v.  Regendo,  28  Geo.  IL 

However,  in  common  cases  upon  assumpsit  for  money  lent,  the  plaiib* 
tiff  may  give  a  promissory  note  from  the  defendant  in  evidence,  for  the 
3  4r  4  Jinn.  c.  9,  which  enables  the  plaintiff  to  declare  upon  the  note,  if 
only  a  concurrent  remedy. — Story  v.  Atkins,  M.  13  Geo.  I.  Stra.  7l9« 

Assumpsit  upon  a  note  of  hand,  dated  the  10th  of  September,  payable 
two  months  after  date,  tlie  memorandum  was  general  of  Michaelmas 
term ;  and  upon  objection  taken  that  the  suit  was  commenced  before 
the  cause  of  action  accrued,  die  plaintiff  was  nonsuited;  {Ilollingworth 
▼.  Thompson,  Guildhall,  1 752,  per  Dennison ;)  sed  quare,  for  in  Proge/t 
Ca.  (M.  21  Car.  II.)  2  Sid.  452,  on  a  trial  ait  bar,  where  the  declara- 
tion in  ejectment  laid  the  lease  to  be  dated  after  the  first  day  of  Michad^ 
mas  term,  and  the  declaration  was  of  the  same  term,  it  was  holden  to  be 
matter  of  evidence  when  the  bill  was  filed,  for  if  the  bill  was  in  fact 
filed  after  the  day  of  the  supposed  lease,  all  is  well.  So  in  Dobson  v.. 
Bell,  T.  28  Car.  II.  2  Lev.  176,  in  trover,  the  conversion  was  laid  to 
he  on  the  first  day  of  Easter  term,  and  the  declaration  was  of  the  same 
term;  verdict  for  the  plaintiff  and  motion  in  arrest  of  judgment;  boC 
upon  making  It  appear  that  the  bill  was  filed,  and  declaration  delivared 
after  the  first  day  of  the^  term,  judgment  was  entered  without  any  amend-' 
iMilfy  for  though  the  declaration  being  general  relates  to  the  firsrdaj^  of 

Bntwihexf  .a  legacy  was  gpven  to     band  against'  the.  executor,  he  was 
a  feme  coverte,  who  lived  separate     decreed  to  pay  it  over  again,  Wti^ 
from  her  husband,  and  the  executor     iotepest^  -  Twisim  y%  Wis^  \  Vera, 
naid  it  to  the  fipme,  and  took  her  re«      16 1. 
Cifftot,  on  a  bil^l  brought  by  the  hus« 
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Actions  founded  on  Cvntract^       [Part  II. 

tSbe  (&«or,  but  here  the  court  must  take  it  that  there  was  an  express  pro- 
mise, aod  therefore  if  the  plaintiff  had  an  equitable  title,  or  no  tide  at 
all,  yet  if  the  defendant  have  enjoyed  by  permission  of  the  plabtiff,  it 
IS  sufficient,  and  it  is  not  necessary  for  the  plaintiff  to  say  it  is  his  hoijse, 
amy  more  than  in  assumpsit  for  goods  sold,  to  say  they  were  the  goods 
of  the  plaintiff.— Lezrts  v.  Wallace,  H.  €5  Geo.  II.  B.  R.  I  Wils.  314. 
S.  C»  nomine  Lewis  v.  Willis,  (a) 

If  a  man  declare  upon  a  special  agreement,  and  likewise  upon  a  quantum 
^ruitf  and  at  the  trial  prove  a  special  agreement,  but  different  from 
what  is  laid,  he  cannot  recover  on  either  count,  not  on  the  first,  be- 
cause of  the  variance,  nor  on  the  second,  because  there  was  a  special 
agreement,  (b)  But  if  he  prove  a  special  agreement  and  the  work  done, 
but  not  pursuant  to  such  agreement,  he  shall  recover  upgn  tlie  quantum 
meruit,  for  otherwise  he  would  not  be  Me  to  recover  at  all :  (Weaver 
▼.  Borrows,  M.  12  (See.  I.  per  Raym.  1  Stnr.  648.)rc)  As  if  in  a 
quantum  mertdt  for  work  and  labour,  the  plaintiff  proved  he  had  built 
a  house  for  the  defendant,  though  the  defendant  should  afterwards  prove 
mat  tliere  was  a  special  agreement  about  the  building  of  it,  viz.  that  it 
should  be  built  at  such  a  time  and  in  such  a  manner^  and  that  the  plain- 
tiff had  not  performed  the  agreement,  yet  the  plaintiff  would  recover 
upon  the  quantum  meruit,  though  doubtless  such  proof  on  the  part  of 
the  defendant  might  be  proper  to  lessen  the  quantum  of  the  damages. 
(Mr.  Keek's  Case,  at  Oxon,  174'4.)  And  perhaps  in  the  first  case  put, 
the  plaintiff  ought  ,to  have  been  suffered  to  recover,  if  there  had  been  a 
count  on  an  indebitatus  assumpsit ;  for  though  an  indebitatus  assumpdt 
will  not  lie  upon  a  special  agreement  till  the  terms  of  it  are  performed, 

•  •  • 

yet  when  that  b  done  it  raises  a  duty  for  which  a  general  indebitatus  as- 
sumpsit  will  lie.-^Gordon  ▼.  Martin,  T.  5  Geo.  II.  Fitzg.  302. 


•*»> 
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■  (aj  Vide  12  Vin.  Abr.  184.   And 
where  a  tenant  from  year  to  year 
of  a  house  .at  a   yearly   rent,   be- 
comes  bankrupt   in   the  middle  of 
the  year,  and  liis  assignees  enter, 
and  rcnwin  till  the  end,  the  assignees 
cannot  maintain. this. action,  for  the 
.  bankrupt's  occupation,    as   wdl  as 
.  their  own,    without    proving  .th'ejr 
special  instance  aiid  re (][uest  for  the 
,  bankrupt  to  occupy  (luring  the  time 
that  e\j^sed .  bi  fore  .))is  bankruptcy. 
KaUhvTatlock,2h,B\si.S29.  But 
whera   defendant   (though   holding 


under  a  tenant  at  will  only)  has  en« 
joyed  the  benefit  of  a  contract  (what- 
ever the  law  may  be  as  between  the 
original  landlord  and  first  tenant.) 
Yet  assumpsit  is  clearly  maintainable 
by  such  tenant  at  will  against  him. 
Atkinson  v.  Pierpoint^  £sp.  N.  P. 
Dig.  21.  So  if  A.  agrees  to  let  land 
to  B.  who  permits  C.  to  occupy  them, 
A.  may  recover  the  rent  ag^nst  B. 
for  use  and  occupation.  Bull  v.  SUfbs, 
8  T.  Rep.  327. 

(h)  Vide  ante,  p.  129  a  note  (5). 

CO  Vide  .12  Vin^br.  200. 

And 


Chap.  II.]  assumpsit.  159* 

i\ad  this  point  now  sc«nis  to  be  lo  settled:  for  in  an  action  where 
the  plaioiiff  declared  on  a  special  agreement^  and  also  on  a  general  in- 
debUaiui  asiumptU,  the  plaintiff  failed  to  prove  his  special  count ;  attd 
then  it  was  objected  that  he  ought  not  to  be  allowed  to  enter  into  proof 
of  the  general  count :  but  Lord  Mqn^ld  suffered  him  to  go  into  such 
proof;  ind  the  next  day  bis  Lordship  declared  in  court,  that  he  bad 
asked  Mr.  Justice  Wilmot  (who  was  tlien  with  his  Lordship  on  the  circuit) 
his  *  opinion  on  a  case  of  this  kind,  which  lutppeiicd  before  him  at  [  *140  ] 
LauHccston  assizes,  and  which  had  been  mentioned  on  the  occasion  ; 
who  said  he  did  not  recollect  that  particular  case,  but  that  the  circuit 
practice,  according  to  his  observation,  bad  been  on  this  distinction;  when, 
the  plaintiff  attempted  to  prove  the  special  agreement,  and  failed  in  itj 
he  w  as  not  pennitted  to  go  on  the  general  inddntatus  a^umpsU.  But 
his  Lord2»i)ip  said,  he  did  not  approve  of  that  distinction,  and  that  hi^ 
opinion,  after  the  consideration  he  had  given  it  wasj  that  where  the  evi- 
dence is  sufficient  to  warraut  the  plaintiff's  action  on  the  general  count, 
supposing  no  special  agreement  bad  been  laid  in  the  declaration,  the 
plaintiff  should  be  permitted  to  recover  on  such  general  count,  though 
there  be  a  special  agreement  laid ;  whether  he  attempts  to  prov^  such 
special  agreement  or  not :  and  that  Mr.  Justice  Wilmot  inti;'e]y  con? 
curred  in  this  opinion. — Harris  v.  Oke,  fVinton  Sum.- Ass.  175g.(a^ 

Executors  and  A^dminidrators, — Upon  an  fssutnpsit  against  an  exe^  - 
cutur  or  administrator,  tbe  plaintiff, roust  prove  his  debt,  though  (he, de- 
fendant have  pleaded  plene  adminiUravit ;  for  by  that  plea,  though  a 
debt  be  admitted,  yet  the  quantum  is  not;  {ShellyU  Case,  T.  1693.  Salk. 
296.)  and  therefore  it  differs  from  debt  in  which  the  plea  of  plene 
tidminlstraxit  is  an  admission  of  the  debt,  and  therefore  it  n^d  not  hf^ 
proved,  (b) 


(a)  This  point  seems  to  be  further 
settled  by  the  case  of  Vayne  v.  Ro' 
eombe^  Dougl.  62S.  (6*51)  where  the 
plain tiflf  declared  in  assumpsit  on  a 
Special  af^reemont  to  pay  a  propor« 
tiun  of  tbe  «xpence  of  A  suit,  but 
faiiinginibe  proof  of  that,  he  was 
« Mowed  to  resort  to  his  usual  count 
ior  money  paid,  ^c. 

(b)  Plene  administravit,   wiihoot 
shewing  bow,  is  a  bad  plea  to  a  set. 
fa,  on  a  judgment  against  the  testa- 
tor: .Nev)<on  V.  Richards^  Salk.  296, 
)  Ld.  lUvm.  3. 


If  an  executor  or  administrator 
pleiid  pkne  administratit  prater^  as 
cfTfain,  and  also  to  another  action 
in  the  same  term  plend  the  same  ' 
plea  prater  the  same  sum,  and  as 
to  that  sum,  that  he  had  confessed 
it  in  th^  other  action,  such  a  plea  is 
a  ^ood  bar.  Waters  v.  Ogden^  2 
Dougl.  435.  (452.) 

To  a  plea  of  plene  cdtninistravit 
prater y  plaintif  may  pray  judgment 
of  the  sum  admitted  by  the  plea, 
and  reply  assets  ultra,  Lockyer  t. 
Coward^  S  Wils.  52. 


Tbe 


140*  Actions  founded  on  Contract.       [Pae*  1L 

Hie  plaintifF  ctnnot  upon  Am  bsile  give  in  evidenee  t  copy  <4  att 
inventoiy  defiveied  by  tfie  defendant  lo  the  spiiitual  eourt,  tlnleat  it  be 
signed  by  hiniy  &ough  it  be  sigtied  by  the  «ppraiaeff»;  {Saumdenon  t. 
NkJUlf  M.  1  W.  &  M.  1  Show.  81.)  bat  he  majT  fpi9e  evideilce  by  wit-> 
nesses,  that-tfie  defendant  had  astels^  or  if  he  giVe  an  inventbry  ia  evt- 
dence,  he  .may  ahew  the  goods  wefe  nnder>Valtied.  (^tlb^frHe  v.  Dem$^ 
hwy,  Per  Eyre,  C.  J.  H.  12  Geo.  I.  poit.)r«^  (SoX€,  a  leasehoM 
estate  not  sold  is  assets  ad  valorem :  anci  assett  in  Ireland  akie  asseta* 
here.)  {Richardson  v.  Dmny^  M.  1605.  CrorJac.  55.  i  Banes^,  S40.> 
If  in  the  inrentory  piodttced,  the  article  concerning  debtf  did  not  &sh 
tingobh  between  sperate  and  desperate,  it  would  be  sufficient  ta  charge 
tiie  executor  with  the  whole  primi  fade  a»  assets,  and  put  it  upon  him^ 
to  prove  any  of  diem  desperate,  as  if  the  article  were, ''  Item^  for  debta 
due  and  owing,  which  I  admit  myself  to  be  charged  with  when  recovered' 
or  received.'* — Smith  v.  Davis,  M.  10  Geo.  II.  Per  Hardw.  J.  (b) 

And  in  die  case  of  sperate  debts,  the  eiecutor  may  discharge  hinw 
aelf  by  shewii^  a  demand  and  refusal.— 5JMbyV  Cak,  T.  l693.  Salk. 
£99. 

If  assets  be  proved  in  his  handa,  the  defendant  (the  executor)  may  give 
ill  evidence  diat  he  has  paid  debCa  to  the  value,  and  need  not  plead  it.' 
(Ca.  JJit  283.)  So  he  may  give  in  evidence  a  retainer  for  his  own  deb^ 
r  *141  ]  or  that  the  intestate  before  marriage  with  the  defendant*  gave  a  bond  ta 
J.  9*  conditioned  to  leave  the  defendant  £500,  and  that  she  retamed  ta 
satisfy  this  obligation.  So  if  adtninistmtion  be  granted  te  a  creditor,  and 
after  repealed  at  the  suit  of  the  neat  of  kin,  the  creditor  aiiay  retails 
against  the  rightful  administrator ;  for  wheie  admiiiistratien  is  granted  Ur 
m  wrong  person  it  is  only  voidable,  but  if  it  be  granted  in  a  wron^g 
'  dliocese  it  is  void,  and  in  such  case  there  coM  be  no  lelaiaer.'— *Stii^ 
am  T.  Tresler,  m  Ken^  1681,  per  We$ton,  Bar*,  (c) 


*i 
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(a)  Or  he  may  shew  the  fact  of 
defendant  having  other  goods  not 
mentioned  io  the  inventory.  Fcake*$ 
Lam  of  Etid.  p.  347. 

{bj  Bat  in  a  MS.  note  of  this 
case  by  Mr.  Selwyitf  in  his  Abr.  of 
N.  P.  Law,  p.  695  (n),  it  is  said, 
that  Lord  Hardwicks  put  the  de- 
fendant on  proof  that  she  could  not 
secover  some  of  the  debts  i^  the  in- 
lEcntory  which  she  having  done  by 
u  witnessi  who  demanded  dieoii  they 
were  allowed  as  desperate. 


(e)  Payment  of  money  to  an 
cutor  who  has  obtained  probate  un» 
der  a  forged  wiil^  is  a  discbarge  te 
the  debtor,  though  the  probate  be 
afterwards  declared  void,  for  (Frr 
Crose^  J.)  the  law  will  never  com- 
pel any  person  to  pay  a  snm  of  mo^ 
ney  a  second  ttaie,  which  he  has. 
once  paid  under  the  sanction  of  u 
court  of  competent  jurisdiction* 
Mkn  V.  i^tmde^  ^T.  ft.  I8ft»  139. 
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Chat,  n.]  AssvMPSft;  141 « 

Not« ;  IF  9  BM  kava  hona  nUabilia  liv  setthil  dibc«8e»  of  tke  same 
)nwvmo«>  tkert  ntet  be  a  preMgatite  adminbtracion ;  if  in  two  of  Can» 
terhury  and  two  o(  Torky there nuat  be  hroprenogative adflitiiBtratiiMiSj 
md  if  in  one  diocese  of  each  provinfsei  each  biahop  must  giant  one.--** 
Sitrtion  V.  Ridky^  M.  >  AnHi  Salk.  29. 

Debts  Aie  by.  specialty  ase  dtomed  the  decesksedV  geoda  is  tbaAr  diocese 
tKrbere  the  securitiee  happen  to  be  at  the  tbie  of  hie  death.  .  Blit  d^bta 
by  aimple  eontract  IbHoW  the  peraoB  of  the  debtor,  audi  are  esteemed 
giaode  in  that  diocese  wkefe  the  debtor  vesidea  at  the  time  of  the  cfe« 
ditor's  deatli.— %no;i  v.  Byron,  H.  \59&*  Cro^  Bliz.  (47^.>  Godolplu 
to.  Office  of  ISxeciitor,  4G. 

The  ezecutOTi  on  the  plea  of  phne  Mdmimstnr^,  camiot  give  in' evi- 
dence debts*  oi^  a  highei  nature  subsiatlDgy  but  mu«it  plead  them ;  it 
witi  not  Be  improper  therofore  in  this  place  to  consider  how  they  ought 
to  be  pleadbd.    Where  the  daya  of  payment  iit  die  Condition  of  a  bond 
are  past,  the  pefaalty  is  the  debt,  and  therefore  the  ancient  method  of 
pleading  them  vaa  to  plead  them  singly,  and  set  forth  the  penalty  only; 
but  die  common  Way  now  is  to  set  folth  the  eondition  likewise.     But 
where  the  days  of  payment  were  not  itatuired  at  the  death  of  the  testa* 
tor,  tbeesecator  can  only  plead^  the  sum-  in  the  condition,  because  he 
may  deliver  himself  from  the  penalty  by  perfermiog  it*;  andi  if  he  refuse 
or  neglect  to  do  it,  it  wilt*  be  a  d^va$iavit.    But  where  llle  day  of  pay<- 
ment  is  past,  though  the  executor  set  out  the  condition  in  his  plea^  yet 
he  shall  cover  assets  to  the  amount  of  the  penalty,  unless  the  plaintiff 
fepiyjMf/rtftldeiit,.  and  on  issue  joined  thereon,  prate  that  the  obligee 
oflhred  to  take  a  less  sum  than  the  penalty,  and  not  more  than  the  exe- 
cutor had  to  pay.    If  the  testator  acknowledge  a  recognizance,  or  enter 
inta  a  statute  widi  condition  for  the  payment  of  a  less  sum  at  a  future 
day,  it  will' be  a  bar  to  debts  of  an  inferior  kind,  tfiongli  the  day  of  pay^ 
ment  be  not  yet  incurred,  because  it  is  a  present  duty,  and  is  on  record, 
on  whicb  execution  may  be  taken  out  without  fiirtber  suit ;  but  a  debt 
due  by  obligsltion  is  <Hily  a  chose  in  action,  and  recoverable  by  law,  and 
not  a  present  duty  as  the  other  ia.'-^Bank  of  England  v.  Morris^  9 
Geo.  If.  Stra.  1068;  4  Bro.  P.  C.  287.  fo,  ed.  2  Bro.  P.  C.  465.  Svo. 
ed*    For  the  entry<  of  this  judgnaent  at  large,  vide  Ca.  temp.  Hardw. 

fa)  On  a  bond  debt  lies  against  may  bring  his  action  against  the  heir 

the  heir  of  an  obligor  who  has  lands  or  executor,  although  the  executor 

by  descent,   if  the  executors  have  have  assets.  CapcTs  Case^  And;  f. 
not  sufficient  assets,  and  tiie*  obligor 
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If  the  ekecator  plead  twenty  judgments,  he  confesses  assets  for  above 
nineteen^  and  yet  at  Ms  peril  he  must  plead  aO  the  judgments,  for  others 
wise,  if  the  creditor  pray  judgment  of  assets  quando  accideritit,  he  shall 
not  be  allowed  for  those  not  pleaded ;  and  if  he  plead  five  judgments,  and 
one  be  false  or  fraudulent,  and  so  found,  he  is  saddled  with  the  whole 
debt;  so  if  anyone  be  ill  pleaded.— '^(/EeU  v.  ParArer,  £•  12  W.  III. 
12  Mod. 496.   Rouu  v.  Ethtrington^  E.  1  Ann.   Salk.  S\2.(a) 

An  executor  pleaded,  that  his  testator  had  entered  into  a  statute  whicB 
remained  in  force  and  not  paid ;  upon  demurrer,  because  not  averred  to 
be  for  a  just  debt,  the  court  held  the  plea  good,  for  that  it  should  be  in- 
tended to  be  for  a  just  debt,  and  he  who  will  take  advantage  of  the  con* 
trary  ought  to  shew  it — PhiUps  v.  Echard,  E.  1603.   Cro.  Jac.  BS5. 

In  debt  for  rent,  though  the  lease  be  by  parol  and  the  term  detennined, 
a  bond  outstanding  cannot  be  pleaded  in  bar,  for  the  contract  still  re- 
mains in  the  realty. — Newport  v.  Go^rey,  £•  2  W.  &  M.  3  Lev. 
267.  (b) 

If  a  judgment  being  pleaded,  and  per  fraudem  replied,  and  issue 
taken  thereupon,  by  evidence  it  appear  the  debtee  was  willing  to  take  less 
than  is  recovered,  it  is  evidence  of  fraud,  unless  the  executor  shew  that 
be  had  not  assets  to  pay  the  same. — Rouse  r.Etherington,  sup.fc> 

Where  upon  the  issue  of  plene  admimsiravU  a  verdict  is  found,  that 
the  defendant  has  assets  to  part  of  the  debt ;  yet  judgment  shall  be  en- 
tered for  the  whole  debt,  but  the  st  non  tfc.  de  bonis  propriis  ought 


fa)  So  if  an  executor  plead  six 
judgments  against  him,  and  nul  assets 
ultra,  he  confesses  that  he  has  assets 
above  five,  and  if  the  replication  take 
issue  upon  the  reins  ultra  a  certain 
sum,  it  is  ill.  Aston  v.  Sherman^ 
Salk.  296.  Ld.Raym.  263. 

(bj  In  debt  for  rent  an  executor 
inay  plead  no  assets,  and  that  the 
premises  are  of  less  value  than  the 
rent.  BUlingkurst  v.  Speerman,  1 
Salk.  Q97' 

(c)  To  a  plea  of  judgments,  and 
no  assets  ultra^  plaintiff  replied  ptr 
fraudem.  It  appeared  that  the  judg- 
ments were  given  for  nearly  double 
the  debts  by  mistake,  and  without 
fraud,  as  the  debts  were  more  than 
the  assets.  Held,  tharthis  was  con- 
clusive evidence  of  fraud,  and  pre- 
cluded further  enquiry.  Verdict  for 
plaintiff,  but  it  v^as  afterwards  set 
-aside,    the  court  holding,  that,   as 


there  was  no  fraud  in  fact,  there  was 
none  in  law,  but  the  defendant  should 
have  pleaded  the  sums  really  due. 
Tease  v.  Naylor,  5  T.  Rep.  80.  Vide 
etiam  Parker  v.  Atjield^  Salk.  311. 
Ld.  Raym.  678,  where  it  was  held, 
that  pleading  of  judgments  is  a  con- 
fession of  assets  to  satisfy  them,  and 
the  riens  ultra  a  certain  sum  is  but 
form,  and  not  material  or  travers- 
able. 

If  an  executor  plead  several  judg«^ 
ments,  plaintiff  may  reply  to  every 
one  that  they  were  obtained  by  fraud^ 
or  he  may  plead  seperaliajudida,  ifc. 
obtent,  per  fraudem  ;  but  if  he  plead 
seperaUa,  tfrc.  if  one  be  found  a  true 
debt  he  will  be  defeated.  Trethmy  v. 
Ackmd,  1  Mod.  33.  2  Sauud.  48 ; 
and  see  Mr.  Serjeant  Williams*  ob- 
servations on  this  case,  1  Saund. 
3S7(b),  n.  2. 
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Co  be  as  to  the  costs  only,  and  execution  ought  to  be  taken  out  only  for 
eo  much  of  the  debt,  for  which  the  defendant  is  by  the  verdict  found  to 
have  assets. — Mary  Shtphy's  due,  8  Co.  134.  Bank  f^  England  y. 
Morris,  ante,  p.  141  a. 

If  an  executor  suffer  judgment  by  default,  it  is  a  confession  of  assets 
sufficient  to  pay  the  debt,  and  therefore  the  sheriff  may  return  a  devoMtor 
vit  to  a  fi.  fa.  if  he  cannot  find  goods  of  the  testator ;  and  if  the  exe- 
cutor do  not  plead  such  judgment  and  nul  assets  ultra  to  another  action, 
but  admit  judgment  to  go  by  de&ult,  it  is  a  confession  of  assets  as  to  that 
likewise.~l2poA:  v.  Salisbury  Sheriff,  T.  12  W.  III.  12  Mod.  411.  Salk. 
310.   S.C  nom.  Rock  v.  Leighton.  (a) 

But  a  cognovit  actionem  is  not  a  confession  of  assetSd— £tn{  v.  Cubner, 
Hob.  178. 

Judgment  against  B.  in  C.  JB.  who  after  judgment  enters  into  a  sta« 
tale  and  dies,  his  administrator  brings  error  on  the  judgment,  which  is 
affirmed,  and  upon  a  sci.  fa*  to  have  execution,  pleads  payment  of  the 
statute,  and  nul  assets  ultra,  and  it  was  holden  a  good  plea ;  for  at  the 
time  of  the  execution  of  the  statute  he  could  not  plead  the  judgment  in 
bar,  and  therefore  payment  of  the  statute  was  no  devastavit. — Ride  r^ 
Buelock,M.  1602.  Yelv.  29. 


14S4I 


fa)   In  Skelton  v.  HawUng^    I 
Wils.  258,  (but  more  correctly  state4 
by  Mr.  Serjeant  Jf^ifliams  in  a  note 
to  1  Saund.  219.)     A.  brought  debt 
against  B.  an  administrator,  who  suf- 
fered judgment  by  defaalt,  and  made 
his  will,  appointing  C.  executor.  An 
action  on  tne  judgment,  suggesting  a 
decastavitf  being  brought  against  C. 
he  pleaded  fuod  ptene  administravit 
tl|e  effecttef  B.  and  the  judgment  by 
default  was  held  to  be  evidence  of  a 
devastavit.  Vide  Wharton  v.  Rickard^ 
son^  Stra.  1075,  where  a  sci,  fa.  was 
brought  against  an  administratrix  on 
a.  judgment  against  her  husband,  and 
after  two  nihiU  returned  a  sci,  fieri  in- 
quiry was  taken  out ;  and  held,  that 
the  award  of  execution  on  the  former 
writs  was  evidence  of  assets,    but 
where  there. hi^  been  no  sci.  fiffi^ 
and  only  two  nihils  returned,    the 
court,  on  motion,  will  set  aside  the 
award  of  execution,  and  admit  de- 
fendant to  plead  if  he  come  in  time. 
Scd   secus  after  two  years   acqui- 


escence.   Vide  Mitford  v.  Cordwell, 
Stra.  1198. 

The  n^ost  leading  case  on  the  sub* 
ject  of  assets  is  Rack  v.  LaytoUy  1 
Ld.  Raym.  589*  Comy.  87*  (and  im- 
perfectly  reported  in  Salk.  310,  nom. 
Rock  V.  Leightou)^  which  was  fully 
stated  by  Buller^  j.  in  Erving  v. 
Peters,  3  T.  R.  689,  from  Lord  Bolt's 
MSS.  froni  whose  note  it  appears  to 
have  been  Lord  Holt's  opinion  that 
if  an  heir  plead  non  est  factum,  or 
conditions  performed,  a  general  judg« 
ment  shall  be  given,  if  the  matter 
pleaded  be  found  against  him.  So 
if  the  matter  be  found  against  an 
executor,  he  admits  assets  next  fol- 
lowed. Ramsden  v.  Jackson,  1  Atk. 
292,  where  Lord  Hardwicke  thought 
himself  bound  by  the  above  autho- 
rity, and  decided  that  an  executor 
having  pleaded  non  est  factum,  which 
was  found  against  bim,  could  not 
afterwards  be  relieved  on  account  of 
a  deficiency  of  assets. 


Hie 


14^  i  Actions  founded  on  Contract.       {Part  II, 

Tbe  sbcviff  to  a  sd.fa.  having  fetHfxied  that  the  defendant  the  execu-r 
tor  had  wasted,  <he  appeared  at  the  i-eturn  of  the  writ  and  plme  admni^^ 
[  *  143  ]  stravitf  aqd  traversed  the  wasUng  :*  on  issue  tfieieon,  ihe  inventory  ex- 
hibited by  the  defendant  in  the  ecclesiastical  coqrt  was  allowed  to  hfi 
evidence  suffi(»ent  to  f)ut  ihe  execi^tor  to  shew  how  he  bad  disposed  of 
the  goods  apd  money  meutioiied  thevein. — ^^yW^'  -4^^*  ^  H.  Gf^.  i« 
C.B. 

In  atrktness,  no  iiineral  ^expences  are  flowed  against  a  creditor,  e^« 
cept  for  tlie  coffin,  ringing  the  beH,  parson,  clerk,  i^d  bearers'  feeS|  but 
not  for  the  pall  orornaa&ents. 

llie  usual  method  is  to  allow  £$• 

A 

Upon  the  plea  of  pe  Minqun  executor  evidence  may  be  given,  that  th^ 
aeal  of  the  ordinary  is  forged,  of  the  administration  rppealeo^  or  tfiaf 
^faere  were  bofiu  matobiHa,  tfqr  ibey  confess  and  avoid  the  aeal ;  hpt  evi- 
flence  that  another  person  is  exacutor,  or  thatlbe  testator  was  na^  oompmp 
or  that  the  wiH  was  foigi^,  omnot  be  given,  for  that  woM  be  to  taimfjt 
^  proceedinga  of  ib^  ordinary  wfaefein  |ie  was  jiiibe.-«P^M/  y.  W^JI 
H.  19  <&  ttQ  Car.  II.   1  Ley.  Sd5. 

If  if  be  alledged  that  a  aiflaple  contract  d^t  19  pifid,  theyeryd^ 
o^ight  to  be  proved  as  well  as  {he  paymeiit.  So  if  an  executor  plcai 
jdeae  admiiiistravit  to  an  action  upoQ  a  1>ond,  be  must  prov^  the  debl3 
paid  to  be  on  bonds  sealed  and  delivered,  (a)  But  in  an  actjon  for  11 
simple  contract  debt  on  the  like  plea,  proof  of  payment  is  sufficient,  for 
if  no  bond,  it  is  a  good  administn^tion. — Scfundenon  y.  N^chokon^  Af , 
8W.  8^M.  2Show.8|.  '  .  ,      . 

Note ;  In  s^ch  case  the  creditof  may  prove  his  bond,  and  the  debt 
due  iy>an  it,  ai^d  the  payqaent  qS  iu— Kingston  v.  Gr^,  28  W.  Iil« 
1  Raym.  74j« 

If  au  executor  plead  plene  adminisiravitf  and  thereupon  issue  i^ 
joined,  the  defendant  has  admitte4  himself  executor,  and  therefore  can- 
not s(iew  that  he  only  acted  as  agent  for  the  executor,  for  then  he  shoidd 
have  pleaded  ne  unques  executor,    ^ut  if  he  give  in  evidence  a  retaiuer,  (h) 


Co)  On  a  pica  of  plene  Mdministra^ 
%it  to  debt  on  judgment  against  the 
intestate,  not  docketted  according  ^o 
the  statutes  4  &  5  »^.  4-  M.  c.  29,  de- 
fendant may  give  in  evidence  pay* 
ment  of  bonds  and  other  specialty 
debts,  which  exhausted  all  the  as- 
sets. Hickey  v.  Baxter,  6  T.  R.  384, 
on  the  authority  of  which  it  wa:&  held^ 


in  Steel  v.  Rorke,  1  Bos.  &  Pnll.  307, 
that  an  outstanding  judgment  against 
a  testator  or  intestate,  not  docketted, 
cannot  be  pleaded  to  an  action  on 
simple  coi^tract. 

(b)  A  right  of  retainer  may  bo 
either  pleaded  or  gjven  in  evidence. 
f  timer  y.  JUarcho/Uf  3  Burr.  13ftO* 

tho 
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|fae  plaio^Ganppt  oliyectihill  ts  executor  de  son  tort  he  caonot  reUb^ 
mthout  flhewing  4ic  w3I  mid  ^ho  are  ri^tful  executors.— jirno/(2  y.  Ar^ 
mold,  H.  6  Qeo.  IL  per  fyrt^  C,  J. 

If  a  man  ^ag  an  actiop  agjun^l  ap  ^exeQutor  de  son  tort,  he  may  de- 
daie  againit  him  aa  tifici^tw^  tbe^ast  ^ill  and  testament;  {Alexander 
¥•  Lane,  M.  6  J{|C*  j[*  YeHts  137 •)  thocefore  if  defendant  plead  a  retainer, 
^e  opgirt  to  ^^  tfa^t  the  jteptator  m^  him  eixecutor;  and  it  if  not 
.enough  to  #a;  0M  die  t^tator  mii^e  i^y  njpU,  an^  th^^t  he  suseepto  super 
u  cam  teeUufienti  paid  diveiy  debt^  avd  ^f^ned  for  f  debt  of  his  own. 
{.Atkinson  ▼.  J(aiMOfi,  M.  2j7  Cif  •  U.  C.  B.  1  Mod*  ^08.)  If  be  so 
pleady  the  phuntiff  may  either  dfsnffs  f^r  dps  c^Hie,  or  ifeply  that  he  is 
(Cxecptor  dr  son  /o^^  (Faugkan  y.  Broymtf  H.  17SS.  Stnu  llOQ.  Andr. 
53£.)Ca^  Bpt  1^  jiuch  case  ^e  defendant  nuty  cejoin^  that  puis  darrein 
eoniinuanee  ^etteiip  of  adiaii^is^Uon  hfive  been  granted  to  him,  for  ^ch 
^daunistration*^  wiU  legitimate  all  intermediate  acts,  and  juatify.a  re-  [*144  1 
Uiner^-^Fa^hansr.  Browne,H.  1738.  Stra.  IIQQ.  Andr. 332.  $.C.(6j 


Ca)  An  executor  de  sgniorf  is  liable 
to  all  the  troubles  of  an  executorship 
without  any  of  the  advantages,  for 
be  cannot  bring  an  action  in  right  of 
4hc  deceased.   AwM.  Noy.  .69*    Br^» 
Abr.  tit.  Adrnfmstrator,  pi.  8.  Y<6t  de 
may  be  sued  as  a  ijightfttl  executor. 
Ampson  v.  Siochburn,  Noy.  IS.    And 
be  must  be  declared  agaiust  as  ext" 
cutor  teMamegUi.  CouUer'e  fia.  ^  Co. 
31.    Alexandef  V,  Lane^  Yelv.   137. 
In  all  cases  he  shall  be  charged  with 
the  /tes^tator^s  debts,  so  far  as  he  hss 
assets.  Sifkes  v.  forter,  Dy.  I66  (bX 
fbut  for  a  falsepleabe  will  be  severely 
punished,  for  1^  such  case  execution 
^lall  be  ^warded  againac  him  for  the 
whole  4®bt,  though  he  only  meddle 
with  a  ,tr.ifle.    4^on,  Noy.  69.    As 
against  creditors  in  general,   how- 
ever, bf  shall  be  allowed  all  pay* 
inents  to  any  other  creditor  of  greater 
or  equal  degree,    himself  only  ey- 
xep,ted.'  ^yrev.  Ayre^  iCh.Ca.  33. 
Cou^er  y:  Ireiand,  Uo.  $V.   5  Co. 
30^  for  in  no  case  can  he  retain  ^tp 
pay  himself.    Alexand^  y.  Xose,  sun* 

(hj  Vide  Aium.  7  Mod.  31 .  S^k. 
113,  where  it  was  beld«  that^  if  ^9 
^executor  de  son  tort  deliver  ^^e  goods 
to  the  administrator  before  action 
brought,  ha  may  plead  pU^  ai^minu' 
stravitf  but  he  cannot  discharge 
hinuclf  from  a  creditor's  action  by 


delivering  over  the  effects  ajter  ac- 
tion brought,  nor  can  he,  after  such 
action,  retain  his  own  debt,  though  of 
a  higher  nature,  even  with  the  consent 
(>f  the  ^rightful  executor;  and  this, 
said  Lord  Kenyon^  inCarrii  v.  Vernon^ 
3  ^.  R.  587.  is  clear  from  all  tl\e  au- 
thorities on  the  subject,  which  he  ena- 
^erated.    The  defendant,  however^ 
b^ng  dissfl^tisfied,  brought  hi^  writ  of 
error,  when,  after  an  elaborate  ar* 
gument.  Lord  Loughborough  declared 
the  opinion  of  the  court  to  be,  that 
as  the  law  was  settled  upon  both 
points  there  rested  upon  by  a  series 
of  authorities,  horn  Coulter' 9  Ca.  sup. 
to  the  Am^n.  Co.  in  Salk.  113,  th^ 
court  oaght  not  to  overturn  it,  what- 
ever the  hardship  or  inconvenience 
might  be.    The  authorities  cnume» 
rated  and  ^lied  upon  in  Curtis  v. 
Fernqu  were,  Keble  v.  Oshaston,  Hob. 
42.    firadbury  v.  Rcvnell^  Cro.  Elix. 
566.    Whitehead  v.  S'omptofi,  Frecm* 
S65.  fAtveday  s*Young^  2  Show.  373. 
Paker  v.  Bercsfordy  1  Sid.  76.    Pyne 
V.  Woolland,  2  Vent.  179*  Williamson 
V.  Ifarwiieh,  Sty.  337*    Vaughan  v. 
Browne,  2  Stra.  1 106,  and  Fadget  v. 
Priest,  2  T.  Rep.  97,  in  which  last 
case  it  was  held  that  the  slightest  in- 
termeddling with  an  intc<itate's  goods 
will  constitute  an  txicutor  de  son 
tort. 

Executors 


144a  Actions  founded  ort  Contract.        [Part  IL 

Executors  are  no  further  chargeable  than  they  have  a^sets/a^  unless 
they  make  themselves  so  by  their  own  act,  as  by  pleading  a  false  plea  ; 
<*.  e,  such  a  plea  as  will  be  a  perpetual  bar  to  the  plaintiff^  and  which  of 
their  own  knowledge  they  know  to  be  false  ;  as  ne  ungues  executor,  or  a 
release  to  himself.  But  if  he  plead  a  former  judgment  had  against  him 
by  another  person,  and  nil  ultra,  and  the  plaintiff  reply  per  fraudem, 
and  it  be  so  found,  yet  the  judgment  shall  only  be  de  bonis  testatoris. — 
Holt  V.  Hoare,  M.  37  Eliz.  1  Rol.  Abr.  93 1 . 

If  an  executor  plead  plene  administravit,  and  the  plaintiff  reply  that 
he  sued  out  his  original  such  a  day,  and  that  the  defendant  had  assets 
then ;  and  the  defendant  in  his  rejoinder  takes  issue,  that  he  had  not 
assets  then :  the  plaintiff  need  not  give  in  evidence  a  cqpy  of  the  original 
to  prove  the  time  of  its  being  taken  out,  because  the  defendant  admits  it 
by  his  rejoinder.  But  if  the  plaintiff  reply  assets  at  the  time  of  exhibit- 
ing his  bill,  viz.  such  a  day,  and  conclude  his  replication  to  the  country ; 
(which  in  such  case  he  may;)  though  the  plaintiff  lay  his  bill  to  be  ex« 
bibited  on  the  first  day  of  the  term,  if  in  fact  it  were  exhibited  afterwards, 
the  defendant  shall  have  advantage  thereof  on  the  evidence^  so  that  he 
shall  not  be  bound  for  what  he  paid  before,  llie  difference  between 
those  two  cases  depends  solely  on  the  manner  of  the  plaintiff's  replying ; 
for  in  the  first  case,  the  plaintiff  alledged  the  time  of  suing  out  the  ori- 
ginal, as  a  distinct  positive  fact,  and  concluded  with  an  averment ;  and 
so  the  defendant  was  at  liberty  to  take  issue  in  his  rejoinder,  on  the  time 
of  the  original's  issuing,  or  on  his  having  assets :  but  in  tiie  last  case, 
the  defendant  had  no  opportunity  of  putting  the  time  of  exhibiting  the 
bill  in  issue ;  but  was  obliged  to  join  in  the  issue  taken  by  the  plaintiff, 
that  the  defendant  had  assets  at  the  day  the  plaintiff  exhibited  his  bill, 
and  the  day  mentioned  in  the  replication,  being  alledged  under  a  videlicit 
is  totally  immaterial.— Ptf/mer  v.  Lawson,  E.  19  Car.  II.  1  Sid.  332. 

On  plene  administravit  he  may  give  in  evidence,  that  he  was  but  exe- 
cutor  durante  minoritate,  that  he  paid  such  debts  and  legacies,'  and  that 
he  had  delivered  over  the  residue  of  the  testator^s  personal  estate  to  the 

infant  when  he  came  of  age,  for  his  power  then  ceases,  and  die  new  exe- 

'        «-        ..»,".  «.         •. 

cutor  is  liable  to  all  actions.     But  he  will  be  answerable  for  as  much  as 

■     ■  »  •     • 

[  *  145  ]  he  has  wasted,  and  the  new  executor  has  his  remedy  against  him;  *but 
quaere,  whether  he  is  liable  to  oUier  men's  suits  f  In  1  Mod.  175,  it  is  said 
he  is  not,  but  in  Packman*s  Case,  6  Co.  19*  and  Palmer  y.  LUAerfandp 


(b)  Per  Man-^ld,  C.  J.  in  Htfr-  1275.  Waters  v.  Ogden,  Dougl.  435, 
rison  v.  Beccles,  cited  3  T.  Rep.  688.  (452).  Barry  y.Rush,  1 T.  Rep.691. 
£t  vide  Deamt  v.  Grimpy  2  Bla.     Pearson  v.  Henry,  5  T.  Rep.  6. 

Latch. 
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Latcb.  160,  it  is  said  he  is,  and  that  seems  the  most  reasonable  de* 
termination.^ — Brooking  v.  Jenning,  M.  £6  Car.  II.  1  Mod.  174. 

If  an  executor  compound  with  tlie  creditors,  and  after  at  the  suit  of 
,auy  of  them  plead  plene  admimstravU,  proof  of  the  composition  would 
be  conclusive  proof  of  assets,  and  the  court  would  not  suffer  him  to  give 
evidence  of  no  assets. — Per  Holt,  C.J.  E.  4  Ann.  Salk.  MSS.  (a) 

Attorneys  Fees. — By  2  Geo.  II.  c.  24.  No  attorney  AM  maintain  any 
action  for  fees  until  one  month  after  he  shall  have  delivered  a  bill  written 
in  a  common  legible  hand,  and  in  the  Etiglisli  tongue  (except  law  terms 
and  names  of  writs)  and  in  words  at  length  (except  times  and  sums)  sub- 
scribed with  his  proper  hand.  It  has  been  holden,  1.  That  this  act  may 
be  given  in  evidence  on  the  general  issue.  2.  That  it  does  not  extend 
to  the  executor  of  an  attorney.  3.  Nor  to  business  done  in  convey- 
ancing.— >  Birkinhead  v.  Fan$kafDf  H.  £  W.  III.  Salk.  86.  Milner,  Gent. 
v.  Crou4all,  M.  S  W.  &  M.  1  Show.  138. 

The  court  will  upon  motion  stay  proceedings  till  the  plamtiff  has  de> 
livered  a  bill.**— 1  Barnei,  28. 

•  £dly.  Special  auumptk. — In  a  special  assumpsit  the  plaintiff  must 
prove  his  declaration  expressly  as  laid,  therefore  if  the  agreement  be  to 
deliver  merchandizable  com,  prpof  of  an  agreement  to  deliver  good 
com  of  the  second  sort  is  not  suflkient :  (Anon.  12  W.  III.  1  Raym.  735.) 
so  where  the  i^reement  declared  upon  was  to  sell  the  plaintiff  all  his 
merchandi  sable  skins,  and  the  agreement  produced  by  the  plaintiff,  and 
signed  by  the  defendant  was  so,  yet  thp  agreement  of  the  same  date  en- 
tered in  the  defendant's  book,  and  signed  by  the  plaintiff,  being  to  sell 
all  his  merchandizable  calf  skins^  the  plaiptiif  wa;  nonsi|ited.— ^non.  at 
Salop,  1744. 

The  plaintiff  declared  upon  a  promise  to  pay  so  nroch  money  iipon  the 
plaintiff's  transferring  so  much  South  Sea  stock ;  at  the  trial  the  note 
produced  appeared  to  be  to  pay  on  a  transfer  to  the  defendant  or  his  or- 
der ;  and  this  was  holden  to  be  a  variance^  and  the  plaintiff  nonsuited. 
{Rutland  D.  v.  Hodgson,  £.  22  Geo.  III.  per  Raym.  C.J.  So  where 
the  contract  declared  on  was  to  deliver  stock  on  the  22d  oi  August ,  and 
upon  the  trial  the  entry  in  the  broker's  book  was  a  contract  for  the  open- 
ing,  though   it  was  proved  to  be  notorious  that  the  books  were  to 
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(a J  In  the  bequest  of  a  legacy,  or 
of  any  personal  thing,  the  assent  of 
an  executor  is  so  necessary,  that  if 
the  legatee  take  the  thing  without 
the  delivery  of  the  executor,  he  may 
have  an  action  of  trespass  against 
him.  Anon.  Kielw.  128,  pi.  94. 
1  New  Abr.  260 ;  but  in  a  devise  of 


lands  which  are  freehold,  the  assent 
is  not  required.  Co.  Lit.  111.  If  the 
executor  docs  once  assent  to  the  le« 
gacy,  the  legatee  has  such  a  pro* 
perty  vested  in  him  that  he  may 
take  it,  though  the  executor  revokes 
his  assent  afterwards.  Paramour  v. 
Yardley^  Plowd.  543. 

open 
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open  the  2Sd,  and  thje  broker  swore  he  took  the  ^2d  of  August,  and  the 
openinjg;^  to  be  convertible  terms.  (Poyf^v.  Hayes,  Stra.74«  Etvidt 
S'  C.  mie,  p.  1128,  n.  {b)  (a)  But  these  seem  ratbe^  to  be  c^^  foftnded 
on  thje  times  to  get  rid  of  South  Sea  contr^ts,  thyn  to  ^  felkd  on  as 
precedeiats  in  other  cases. 

Consideration.'^^  mere  yoUintary  cmrlesy  ^fl  pot  hate  ar  considera^ 
lion  to  uphold  aa  assumpsit,  but  if  sj^ch  curtesy  were  mpvjed  by  a  request 
\*l^  ]  of  the  party,  tl^  givie^  ao  assumpdi ;  and  therefore  jg  tlie  plaintiff  f  de» 
clare^  j^iat  wUeveas  the  defendant  haUi  ^Ipniou^ly  f)ain  A.  be  rpeiure^ 
the  plaintiff  to  labour  and  do  his  endeavo^  to  obtain  the  kipgV  paLrdon.i 
whereupon  the  plaintjff  did  4<>  ^^  .endeavoiM't  'ciz.  in  ridpng^  Ifc.  and 
afterwards  i^  consideration  of  tbe  premises  tli£  defei^idapl  did  promise  to 
fay  the  plainti^  £100,  it  will  be  good :  And  note,  pn  aiicb  case,  if  the 
plaintiff  could  Pfove  no  fidin^,  y^el  any  otfaer  effectual  endeayoura  ac- 
cording to  the  re<}uest  ^ould  serve;  and  if  fhe  consideration  were  6itttre, 
that  he  would  ep^deavour,  Bf^  that  the  plaintiff  mpist  lay  his  pid^avour  ex- 
pressly ;.  and  the  defendant  would  not  deny  the  pioafise,  but  the  endear 
wow,  he  must  traverse  tl^e  .o^eavour  in  the  general,  and  pot  the  ridiog  ii^ 
iqiecial..  ^d  this  leads  ipt  to  take  nobce  of  a  disttnction  between  pro^ 
inises  upon  a  consideration  executed,  «nd  executory^-^Xomp/d^A  f « 
SfaithaaiU,  M.  13  Jac  J^.  Hob.  WS^  Bosdm  f.  Tkytm^  mSnu  (b) 

;  ■   *  ^  I, 
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(«i)  As  the  plaintiff  is  bound  to  de* 
elare  specially  on  a  special  agree* 
ment,  he  ought  to  prove  the  contract 
expressly  as  laid,  jinon.  Ld.  Raym. 
735.     Hockim  v.  Cooke,   4  T.  Rep. 

'  (b)  If  A,  promise  to  do,  or  to  ab- 
stain from  doing,  an  act  incousidera- 
tioD^of  the  antecedent  performance^ 
€»f  some  act  or  promise  on  the  part 
of  B,  the  promise  of  B,  is  called  a 
dependant  promise,  because  fi.'s  righi 
of  action  lor  &  breach  of  such  pro- 
mise depends  on  the  prior  perform- 
ance (or  that  which  is  equivalent  to 
performance^  of  the  act  or  promtse 
on  the  part  of  B,  and  the  act  or  pro- 
mise to  be  performed  by  B.  being  in 
nature  of  a  condition  precedent,  is 
usually  distinguished  by  this  appella- 
tion, because  the  performance  (or 
that  which  is  equivalent  to  perform- 
ance) of  such  act  or  promise  pre- 
cedes BJs  right  of  action  to  recover 
damages  against  ^.for  aon-perform« 


ance  of  his  promise,  and  ninst  be 
specially  avowed  in  the  declaratijBO. 
Selw.  N.  P.  Abr.  9f  Vide  etiam 
Ray  nay  v.  Alexander  ^  Tel  v.  76>  ^^^ 
Thcrpe  V.  fkorpe,  Ld*  Rayn.  dSi, 
which  is  a  leading  case  on  this  sub- 
ject, and  where  Ld.  Ifo//,  after  fully 
discussing  the  distinction  betweea 
positive  agreements  and  <onditi0BS 
precedent,  observed,  that  }n  cases  of 
conditions  precedent,  an  aictipn  coul4 
not  be  maintained  before  per&i^* 
ance,  bul  in  the  case  of  positive 
agreements  it  was  otherwise.  The 
learned  judge  then  laid  down  certaia 
rules  to  which  the  reader  is  referred. 
See  ako  Mariiu  v.  SnM^  6  £ast, 
565.  and  Si.  AibamD.  \.ShoTe>  1  H. 
Bla.  270,  with  the  remarks  of  EUc9- 
borough^  C.  J,  and  Lawrence^  J.  oa 
Lord  ix)tf^ii6ero«gA*s  opinion  in  Mar" 
tin  v.  StnitA;  also  see  PAiUips  v.  FieU- 
ing,  2  li.  Bla.  123. 

In  all  cases  of  conditions  prece- 
dent a  performance  ought  to  be  spe- 


CUAVf  II.]  ASSUMPSIT. 

Jp  the  case  of  a  considenlfon  ^xecut^  tbe  defendant  cannot  traverse 
}he  coDsideratioH  py  itself,  jbecause  i)  is  incorporated  and  poupled  with 
Ibe  promise,  and  if  it  were  j|ot  t}ieu  \n  deed  acted,  it  is  uif^umpacium* 
(Ba$den  y.  Thytm,  M.  }605.  Cfo.  Jac.  l^.)  Bat  if  it  be  executory^ 
the  plaintiff  quinot  br^nC  ^  ^cfipn  till  the  confider^tion  performed,  and 
if  in  truth  the  promise  wejre  made,  and  the  cpnsideration  not  performed, 
the  defendant  must  tfavers^  the  performance^  ayid  not  the  promise,  be- 
puise  they  are  distinct  in  fact.  And  tber^ore  the  plaintiff,  when  he 
hedges  pejrformance,  ought  to  alledge  a  place  where ;  and  if  he  do  no^ 
jthe  <|^fendant  may  ^^ur  for  wapt  ^f  a  vef^e.-^exton  v.  Miles,  I  W. 

J,{  the  consideration  hfi  iVegd  i^  will  not  if pfiold  ap  assumpsU ;  as  wherf^ 
^  defendant  in  consideration  of  £0f •  assumed  to  pay  40i.  if  he  did  not 
]beat  J.  <$•  out  of  such  a  close.  B^t  the  act  to  be  done  must  appear  un- 
lawful a(  the  time,  othenvise  the  promise  will  not  be  void.  (AUen  v. 
ftescous,  T.  28  C^.  IL  £  Jjbv.  1^4.)  As  if  A.  bring  B.  to  an  inn,  and 
pffinping  to  the  host  tha^  he  h^  arrested  B,  by  wtue  of  a  commission 
of  fe])ellion,  i|i  considefatioa  that  the  host  wil)  keep  fi.  as  a  prisoner  for 
pne  night,  m<Nnise  lo  save  hitphamlessj  if  B.  recover  against  the 
^ost  for  fakje  imprisonment,  the  host  may  have  an  action  on  that  promise 
agaiiist  jf .  (BaUene/s  Cafe,  M.  20  Jac.  I.  Winch,  48.)  But  where 
j$.  in  eoBsideration  that  the  gaoler  would  permit.^,  his  prisoner  to  go 
fit  large,  promised  the  gaoler  to  pay  the  debt,  and  save  him  harmless, 
it  was  holden  avoid  promise ;  tide  to  the  same  purpose,  Webb  v.  Bishop, 
ftte,  and  the  eases  there  cited. — Martin  y.  Blytkeman,  H.  8  Jac.  !• 
yelf.  107.  Et  vkie  C^agge  v.  Ifttrfolk,  H.  06  &  27  Cur.  II.  &  Lev.  isM). 
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cially  avowed,  or  what  is  equivalent, 
a  tender  and  refusal,'  but  the  aver- 
hient  of  a  tender  alone  will  not 
uifficc.  Lea  w,  J^lh/^Cro.  Eliz.  888. 
Furthenyiore,  4s  io  concurrent  ttcte. 
Where  two  acts  are  agreed  to  be  pcr- 
fbrned  (>y  each  party  at  the  «anie 
time  one  party  caiinot  sue  the  other 
without  avowing  either  performance 
of  his  part  oi*  the  agt^ement,  or 
What  IS  equal  to  it.  Morion  v.  Lamh^ 
7  T.  Rep.  1^5,  which  case  Lawrence^ 
J.  assimilated  to  CaUoneU  v.  Briggi, 
8alk«  1112.  Bui'  after  verdict  an 
averment  that  plajntiff  was  ready  and 
willing  to  perforin'  his  part  of  the 
contract,  has  been  kohki^  sufficient. 
Jl«0je«  v.  Johnson^  1  East,  203. 
WaUrkeHUc  v.  Skinner  ^  2  Bos.  ^  Pull. 
44r«  So  wHeve  something  b  to  be 
performed  by  two  at  the  same^ttmoy 


he  who  is  ready  and  offers  to  perform 
his  part,  may  sue  the  other  for 
non- performance.  Jones  v.  BarkcUy, 
Ooogl.  659.  (684). 

fa  J  A  consideration  altogether  un- 
executed is  not  good  to  maintain  an 
auumpait;  as  if  i^.*s  servant  be  ar- 
rested in  London  for  a  trespass,  and 
J.  S,  who  knows  J.  bails  him,  and 
after  A,  for  his  friendship,  promises 
to  save  him  harmless,  if  J,  S.  should 
be  charged,  this  will  be\^o  con- 
sideration to  ground  an  assumpsit^ 
because  the  bailing,  which  was  the 
consideration,  was  past  and  execut- 
ed. Hunt  y.Bate,  Dy.  272,  1  Rol. 
Abr.  11.  Doggett  v.Datoeli^  Owen, 
144.  But  it  would  have  been  other- 
wise, if  J.  had  requested  him  to  bail 
his  servant,  and  the  bailing  had  been 
after*    limit  v.  Bate,  sup. 

Where 
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Wliere  the  action  is  brought  upon  mutual  promises,  it  is  necessary  to 
[*147]  shew  they  were  both  made  at  the  same  time,  or  else  *it  will  be  nudum 
pactum;  (Nichols  v.  Rainbred,  11. 12  Jac.  1.  Hob.  88.)  and  though  the 
promises  be  mutual,  yet  if  one  thing  be  in  the  consideration  of  the  other, 
a  performance  is  necessary  to  be  averred,  unless  a  certain  day  be  ap- 
pointed for  it ;  (a)  and  therefore  where  A.  had  given  J5.  a  note  for  so 
much  money  six  months  after  the  bargain,  B.  transferring  the  Uock,  and 
B.  at  the  same  time  had  given  a  note  to  A,  to  transfer  the  stock,  A.  pray- 
ing, &:c.  B,  brought  an  action,  and  upon  non-assumpsit,  Holt,  C.  J.  at 
Guildhall,  obliged  the  plaintiff  to  prove  either  a  transfer,  or  a  tender 
and  refusal,  within  the  six  months ;  and  said  that  if  A.  had  brought  an 
action  against  JB.  for  not  transferring,  he  roust  have  proved  a  payment  or 
a  tender. — Callonel  v.  Briggs,  T.  2  Ann.  Salk.  1 12.  (b) 


(a)  Where  there  are  mutual  pro- 
mises, and  the  bare  promise,  and  not 
the  consideratioo,  an  action  will 
lie  by  either  party,  without  avowing 
part  performance  in  himself.  Lamp' 
leigh  V.  Braitkwaitc,  Hob.  106.  But 
Lawrence,  J.  in  Glaz^brook  v.  Wood- 
'row,  8  T.  Rep.  373,  said  this  ques- 
tion depends  upon,  and.  roust  be 
gathered  from  the  nf^ture  and  words 
of  the  agreement. 

So  in  Martindale  v.  Fisher,  1  Wils. 
£8,  it  was  held,  that  promise  for 
promise  is  a  good  consideration,  with* 
Out  an  averment  of  the  plaintiff's 
promise.  Vide  Brown  v.  Hancock, 
C'ro.  Car.  115.  Wright  v.  Johnson, 
1  Vent.  64.  Pilchard  v.  King^ton^ 
Cro.  Car.  202.  And  in  Glazebrook 
v.  Woodrow,  sup.  Grose,  J.  said,  the 
intention  of  the'  parties  is  or  is  .as- 
sumed to  be  the  governing  principle 
of  all  the  late  determinations,  and 
when  the  nature  of  the  consideration 
is  ascertained,  the  rules  respecting 
the  avermcpts  before  laid  down  in- 
variably hold.  See  also  Mr.  Ser- 
jeant WiUlajns*  notes  to  1  Saund. 
320  (n.  4.)  and  Mr.  Durnford*s  notes 
to  WiliesRep.  157- 

In  Mount) or d  \\  Ilorton,  2  Bos.  &: 
Pull.  62,  the  first  count  of  a  de- 
claration in  assumpsit  stated  an  agree- 
ment between  two  persons,  but 
omitted  the  mutual  promises.  On 
motion  in  arrest  of  judgment,  it  was 
held,  that  the  agreement  itself  im- 
plied a  promise.     So   in  Stnrkcy  v. 


Cheeseman,  Salk.  128,  where  a  simi- 
lar objection  was  taken  to  a  count  on 
a  bill  of  exchange,  and  Holt,  C.  J. 
held,  that  the  drawing  of  the  bill 
was  an  actual  promise,  and  in  LoW' 
ther  V.  Conyers,  cited  1  Stra.  224,  the 
same  doctrine  applied  to  a  count  oa 
a  promissory  note,  where  the  promise 
was  omitted.  So  in  Roe  v.  Gatehouse, 
2  Salk.  663,  where  the  name  of  the 
defendant  was  omitted  in  the  aver- 
ment of  the  promise  in  the  second 
count,  the  cou^t  held  that  the  same 
nomination  should  go  to  all  the  pro- 
mises, and  therefore  the  declaration 
was  well  enough.  But  in  Buckler  v. 
Angill,  1  Lev.  l64,  where  the  decla- 
ration was,  that  in  consideration  that 
tlie  plaintiff  would  surrender  a  term 
the  defendant  would  pay  ;£]0,  with«> 
out  stating  any  promise,  the  declara- 
tion was  held  bad ;  and  the  some  doc« 
trine  prevailed  in  Lea  v.  Welsh,  2  Ld. 
Raym.  15}7)  upofi  a  simili^r  declara* 
tion,  and  in  Law  v.  Saunders,  Cro. 
£liz.  9V^,  where  the  narocof  the 
defendant  was  qmitted  in  the  state- 
ment of  the  promise,  the  declaration 
was  held  bad  after  verdict,  there 
being  nq  prior  count  by  which  the 
the  omission  could  be  helped. 

If  a  man  and  woman  (being  un- 
married) mutufilly  promise  to  inter- 
marry, and  afterwards  the  man  loar- 
ries  another  woman,  assumpsit  lies. 
Dickenson  v.  Hokroft,  Carter,  233. 

So  if  the  woman  marries  another 
man.  Harrison  v.  Cage,  Carth.  467* 

Where 


Chap.  II.]  a^siJmpsit.  H7n 

Where  io  za'as$umpsU  two  considerations  are  alledged,  the  one  good 
and  sufficient,  the  other  idle  tod  vain ;  if  that  which  is  good  be  proved 
it  sufficetb ;  and  although  he  fail  in  the  proof  of  the  other,  it  is  not  ma^ 
lerial,  because  it  was  in  vain  to  ailedge  it ;  but  if  both  be  good,  both 
must  be  proved. — Crisp  v.  Gomel,  T.  l607.  Cro.  Jac.  127. 

Though  the  prombe  alledged  be  proved,  yet  if  it  appear  to  be  made 
on  a  diflFerent  cboskleration  than  is  mentioned  in  the  plaintiff 's  dedara- 
Ciouj  it  is  not  sufficient,  or  if  it  were  made  on  the  consideration  alledged, 
and  some  other   thing  beside.— Car/er  v.  Toddard,    M.  1587.    Cre^ 

£liz.  79. 

Ex  nudopadonon  oritur  actiOf  and  therefore  if  ji.  in  consideration 
that  B.  will  make  an  estate  nt  will  to  him,  promise  to  pay,  it  is  a  void 
promise,  for  B.  may  immediately  determine  his  mlL^^Keble-  v.  Tisdale, 
M.  1£  Jac.  I.  1  Rol.  Abr.  «3.  (a) 

If  in  consideration  of  a  thing  already  done,  without  my  request,  not 
for  my  benefit,  and  where  I  was  under  no  moral  obligation  to  do  it,  I 
promise  to  pay  money,  that  is  trndum  pactum,  and  void.  But  if  I  were 
under  a. moral  obligation  to  do  a  thing,  and  another  person  does  it  with« 
out  my  request,  and  I  afterwards  promise  to  pay,  that  is  good^  There*. 
tort  where  a  pauper  was  suddenly  taken  ill,  and  an  apothecary  attended 
her  without  the  previous  request  of  the  overseers,  and  cured  her,  and 
afterwards  the  overseers  promised  payment,  it  was  holden  good,  for  they 
Were  under  a  moral  obligation  to  provide  for  tlie  poor. — Watson  v. 
Turner  et  df,  Excheq.  T.  7  Geo.  III. 

In  assumpsit  the  plaintiff  declared,  that  he  had  delivered  goods  to  the 
defendant,  which  he  promised  to  dispose  of  and  to  give  the  plaintiff  an 
account,  ^c.  the  defendant  pleaded  in  abatement,  that  he  was  bailiff  to 
the  plaintiff  to  merchandize  the  said  goods,  and  that  he  ought  to  bring  ac*^ 
count ;  and  upon  demurrer  it  was  adjudged  that  here  being  an  express  pro^ 
mise  *  to  account,  assumpsit  will  lie  as  well  as  account,  and  that  wherever  [  *148  ] 
one  acts  as  my  bailiff  he  promises  to  render  an  account.  However  upon 
that  occasion.  Holt,  C.  J.  told  the  plaintiff,  that  when  it  came  to  be 
tried  he  would  not  suffer  him  to  give  all  the  account  in  evidence,  or  to 
enter  into  the  particulars  thereof,  but  that  he  should  direct  his  proof  only 
as  to  the  damages  which  he  had  sustained  for  not  accounting  according  to 
his  promise.  {Wilkin  v.  Wilkin,  H.  1  W.  &  M.  Carth.  8d.)  In  such  cases 
where  indebitatus  assumpsit  is  brought  for  money  received  ad  computan* 
duMf  it  is  necessary  to  prove  a  misapplication  or  breach  of  trust ;  for  if 


fa)  Where  the  doing  a  thing  will     Per  Holt^  C.  J.  in.  Tkorp  v.  TAorp, 
lie  a  good  consideration,  a  promise     12  Mod.  459* 
tb  do  that  thing  will  be  so  too.  Diet. 

a  man 
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a  man  receive  money  to  a  special  ptirpose,  k  i»  not  to  lie  defmrnded  of 
the  party  as  a  duty,  till  he  have  negliected  10  or  reAised  to  applj  it  ac« 
cording  to  the  trust,  a(nd  sttcfa  misapplication  of  breaidi  of  trust  ought 
regularly  to  be  laid  in  the  declaration,  but  the  want  of  it  will  be  aidbd 
by  a  verdict. — Wilkin  v^  Wilkin^  ^up.  f «/ 

Where  the  defendant  has  no  ^y  to  come  at  the  knowledge  of  the 
performance  of  the  consideration,  the  plaintiff  ought  to  gi^  notioe  of 
it;  otherwise  where  there  is  a  person  named/ to  whom  the  <lefbndhuit 
may  resort  and  inform  himself;  as  if  the  promise  be  to  pay  aa  much  as 
J,  S,  paid,  qma  constat  de  persona  the  plaintiff  is  not  bound  to  giv^ 
notice ;  otherwise  if  &e  promise  be  fo  pay  to  the  pllmtiff  aa  much  aa 
he  shall  have  of  any  cfkter.-^Smkh  v.  Goffe,  E.  4  Ann.  f  Raym.  1  IMr 
V.  Henning,  T.  l&\9.    Cto.  Jac.  4M.    Holnm  if.  Twist^,  Tw 


IfiJac.  L   Hob.  51. 

Statute  of  Limitations. — By  9?  Jhc.  I.  c.  KH  T(i»  actietf  iimst  bef- 
brought  widiin  six  years  after  the  cause  of  aetion  accwiad ;  lutt  if  tte  de- 
fendant would  take  advantage  ef  Ibe  sMuta,  it  is  necasswy  for  him  tor 
plead  it,  for  he  will  not  be  permitted  to  gite  it  in  evKknco  on  die  go* 
neral  issue,  (b), 


(a)  Where  a  man  receives  money 
for  the  use  of  another  person,  as- 
sumpsit lies  against  him  as  bailiff  or 
receiver,  and  this  supplies  the  plea 
of  actions  of  account;  and  where 
money  was  deposited  on  a  wager,  an 
mdehiintu*  lay  for  money  received. 
Martin  v.  Sitwell^  1  Show.  IIT- 

(h)  Vide  FuckU  v.  Maor^  1  Vent. 
191.  Lee  V.  Rogers,  I  Lev.  1 10 :  fbr 
the  plea  of  nan^assumpssi  speaks  of  a 
time  past,  and  relates  to  the  time  of 
making  the  promise ;  but  the  statute 
relates  to  the  time  of  pleading.  An(m, 
Salk.  278*  J>rq^  v.  G^asp,  I 
Raym.153.  And  this  statute  is  plead- 
able in  two  forms :  I .  That  defendant 
did  not  promise,  S^  at  any  time  wifth- 
in  six  years.  CoUms  v.  Bennit^^  IS 
Mod.  444 :  and  2.  That  the  cause  of 
action  did  not  accrue  within  six 
years,  which  may  be  safely  pleaded 
in  all  cases.  Gould  v.  Johnson,  Ld. 
Raym.  838.  2  Salk.  422.  Vide  Ser- 
jeant Williams'  note  to  2  Saund.  £2. 
n.  (b.)  63.  n.  (c.) 

This  statttle  mns  against  every 


demand^  and  is  a  complete  bar,  not- 
withstanding any  intervening  acts^ 
as  the  bankruptcy-,  coverture,  in* 
fancy,  ^.  of  i»  parties.  CiM|9ftt. 
MendeZj  1  Stm.  556.  But  there  ia 
an  exception  of  accouats  current 
between  merehanlfs.  €oim  Vi  Mat* 
tisr  £sp-  N.  P.  Dig.  148 ;  which  baa 
been  held  to  extend  to  all  mutual 
accounts.  CatUng  v.  SHouklfyig,  6 
T.  Rep.  I89i  Them  is  alao  a  sav- 
ing of  all  rights  which  have  been 
interrupted  by  disability,  as  where 
the  plaintiflT  has  been  beyond  the  seas. 
Chandler  v.  Vittli,,  2  Sauad.  126^ 
Rochtschilt  V.  Leibmofl^  Stra.  836« 
Sfrithorst  v.  Orteme,  5  Wils.  145* 
2  Blab  729.  As  to'  whiehi  Ireland 
has  been  held  he^oad  the  seas»  hut 
not  Scotland.  AnotL  1  Show.  $1* 
R.  V.  Walker,  1  Bla.  286.  But  when 
the  disability  is  once  renioved,  and 
the  statute  has  beg^n  to  run,  no 
subsequent  disability  will  stop  its 
progress.  Fer  JTeayaa,  C.  J.  in  Doe, 
ex  dem,  Duroure  v.  Jones^  4  T.  Rep. 
311. 

« 

If 
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If  die  defendsnt  plead  nou  assumpsit  infra  sex  amtos,  it  is  sufficient 
fsr  the  plaintiff  to  prove  a  promise  to  pay  within  six  years  without  any 
other  consideratioOi  for  the  plea  admits  a  cause  of  action  before  the 
sTx  years.  (Bbmd  y.  Hasetrig^  H.  1689.  2  Vent.  151.)  So  if  the 
defendant  mjp  **  prove  it  dae  and  I  vriil  pay  it/'  such  a  promise  with  a 
proof  of  the  debt  is  sufficient,  but  a  bare  acknowledgment  of  llie  debt^ 
or  of  the  delivery  of  the  goods  after  the  six  years^  is  not  in  itself  a  new 
promise,  though  it  is  evidence  of  one,  as  a  non-delivery  on  demand  is 
not  a  conversion  in  itsdf,  yet  is  good  evidence  of  a  conversion* 
(fl^yfiM^  v.Hasf t;ig,  per  10  Just.  Salk.  MSS.  Salk.  29.  Carth.  47K 
1  Raym.4Sl.  S.C.)  But  in  an  action  by  an  executor  for  money 
fcad  and  received  to  the  use  of  liis  testatrix,  where  upon  this  issue  the 
defendant  was  ^oved  to  say,  ^  1  acknowledge  the  receipt  of  the  snoney, 
•*  bat  the  testatrit  gave  it  to  me  f  Mr.  Baron  Clivt  directed  the  j«ry  to 
ind  for  die  defendant :  For  *sttch  an  acknowledgment  could  not  amount  £  '^l^j 
to  a  promise  to  pay,  vrhen  he  insisted  he  was  intitled  to  retain. — Oxsen 
r  W^fUey,  Salop,  175K 

In  assumpiU  on  a  promissory  note,   the  defendant  pleaded  non  a§^ 
tumpsii  infra  sex  annas:  And  on  the  trial  it  appeared  that  the  deJendant. 
was  svety  in  the  note  for  J,  S.  and  that  six  years  were  elapsed  sinet 
the  note  was  given,  but  that  upon  a  demand  within  six  years  the  defendt- 
ant  said,  ^  You  know  I  had  not  any  of  the  money  myself,  but  I 
''  willing  to  pay  half  of  it.''    The  judge  was  of  opinion  at  the 
Ibat  this  promise  took  it  out  of  the  statute,  but  the  jury  found  for  Ae 
defendant :  Ani  on  a  motion  for  a  new  trial,  the  court  held  clearly  tfiai 
the  jndge  was  right}  that  this  promise  was  sufficient;  and  granted  a  new 
tritl.-rreo,  Bart  v.Fouraker,  M.  ]  Geo.  HI.  B.  R.  2  Burr.  1099.  <a} 

U 


♦ 


(aj  As  to  what  cases  shall  pre- 
tent  thb  s^tate  from  attaching,  the 
first  is,  that  of  a  promise  by  the  de- 
fendant to  pay  the  debt  aHer  six 
years  have  elapsed,  for  that  is  a 
tevival  of  the  original  assumpsit. 
Stand  V.  Hasetrig,  2  Vent.  15L. 
Dickson  v.  Thompsgn^  2  Show.  126. 
Heyling  v.  Hastifigy  Salk.  29-  X 
Ld.  Raym.  421.  Corny.  54;  where 
a  conditional  promise  wa9  held  to 
take  the  demand  out  of  the  statute. 
But  it  must  be  an  actual  promise  to 
pay;  Owtn  v.  Wottey,  sup.  or  some 
aclEnowledgment  thai  will  amount 
to  a  promise,  as  *'  Prove  your  debt 


"  and  I  will  pay  you."  Vea  w^ 
Fauraker^  sup.  or  ''  I  am  readjr 
**  to  account  but  nothing  is  dua 
"  to  you."  Truemass  v.  Fenion^ 
Cowp.  548.  And  indeed  a  rouc^ 
slighter  acknowledgment  will  <k»« 
Lhyd  y.  Maundy  2  T.  Rep.  762,  As 
where  defendant  said  to  plaioti^ 
^  What  an  extravagant  bill  yosi 
'*  have  sent  me."  And  Lord  Ka^ 
yon  held  this  an  atknowledgmeat 
that  some  money  was  due.  Xoa^ 
rence  v.  irorrail^  Peake  s  N.  P.  Ca. 
93.  So  in  Clarke  v.  Bradshave^  3 
Esp.  N.  P.  ^cp.  p.  155,  defendaat  a^ 
knowledged,  "  thai  plaintiff  had  paid 

^  mouef 
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If  there  be  several  defendants,  and  they  plead  non  aiswnpterunt  u^ra 
sex  annos,  proof  of  a  promise  hy  one  within  six  years  is  not  sufficient 
to  charge  him,  for  the  action  is  joint.  {Bland  v.  Hastings  H.  l689« 
2  ^ent.  151.  Modem  practice  is  otherwise.)  fa^  If  the  defendant  plead 
no  n  atsumpsit  infra  sex  annos  ante  diem  impetrationis  brevis^  and  the  plain- 
tiff reply  quod  assumpsit  infra  sex  annosj  viz.  such  a  day :  Upon  evidence 
the  plaintiff  is  not  obliged  to  prove  the  taking  out  the  original,  because 
there  is  a  particular  day  mentioned  in  the  replication ;  but  if  no  particular 
oay  be  named,  the  plaintiff  must  prove  the  taking  out  the  original.  ( 


V. 


Lajj^eld,  SalL  £92.)— There  seems  but  very  little  foundation  for  this 
distinction ;  for  though  a  particular  day  be  named  in  the  replicaticm,  yet 
the  plaintiff  is  not  bound  to  prove  a  promise  on  that  day«-«The  manner 
of  pleading  to  avoid  the  necessity  of  proving  the  original  at  the  trial 
seems  to  be  mistaken;  for  to  do  that  the  plaintiff  should  reply  that  he 
sued  forth  his  writ  on  such  a  day,  and  that  the  defendant  promised 
within  six  years  of  that  day,  and  conclude  with  an  averment;  and  then 
the  defendant  is  at  liberty  to  take  issue  in  his  rejoinder,  on  the  time  of 
the  writ's  being  sued  out,  or  on  the  promise  being  made  within  six  years 


money  for  him  twelve  years  ago, 
**  but  that  he  had  since  become  a 
*'  bankrupt,  by  which  he  was  dis- 
•*  charged  as  uell  as  by  length  of 
"time:"  and  Lord  Kent/ (tn  held  it 
such  an  acknowledgment  as  amount- 
ed to  a  promise  to  pay  ;  but  one  of 
the  most  inacerial  cases  on  this  point 
is  Bryan  v.  Horseman^  4  Fast,  599, 
where  a  bailiff  proved,  that  on  his 
arresting  the  defendant,  he  said,  "  I 
*'  do  not  consider  myself  as  owing 
*t  the  plaintiff  one  farthing,  it  being 
^'  more  than  six  years  since  I  con- 
"  true  ted  :  I  have  had  the  wheat  1 
**  acknowledge,  and  I  hav(>  paid  some 
*'  part  of  it,  and  £q6  remain  due." 
This  Lord  Elknborough  considered 
a  suflicjf^nt  acknowledgment  to  take 
a  case  out  of  the  statute,  though 
the  point  might  have  been  doubted, 
if  the  matter  had  been  res  Integra. 
On  a  verdict  for  plaintiff,  and  a  mo- 
tion for  a  new  trial,  Lord  EUenbo- 
rough  said,  that  after  such  a  long 
train  of  decisions  on  this  subj'Xt,  it 
was  necessary  to  abide  by  them, 
and,  in  conformity  with  their  doc- 
trine, he  held,  that  what  defendant 


had  said  was  a  sufficient  acknow- 
ledgment of  a  pre-existing  debt,  to 
create  an  assumpsit.  But  after  all 
it  seems,  that  the  question,  as  to 
what  will  amount  to  an  acknowledg- 
ment, must  be  decided  by  a  jury. 
Lloyd  V.  Maundf  sup.  Rucker  v. 
hannay^  4  East,  604,  (n.)  £t  vide 
Bicknell  v.  Keppel^  1  Bos.  k  Puli. 
N.  R.  20. 

{a)  In  assumpsit  against  four  de- 
fendants, all  pleaded  non-assumpsit 
infra  sex  annos:  verdict,  that  one 
did  assume  infra  sex  ojuiot,  and  that 
the  others  did  not.  Held,  that  the 
declaration  being  on  a  joint  con- 
tractt  and  the  verdict  finding  a  se* 
veral  contract,  no  judgment  could 
be  given.  Fm.  Abr.  (Trial,)  C.  9*  4. 
See  also  Whiicomh  v.  Whiting, 
Dougl.  629,  (652,)  where  Bland  v. 
Haselrig,  sup.  was  denied,  for  in  as- 
sumpsit on  a  joint  and  several  note, 
and  one  only  was  sued,  payment  of 
interest  by  the  other  was  held  an 
acknowledgment  as  to. all.  Vide 
ctiam  Jachon  v.  Fairbanks  2  H.  Bla* 
340. 


of 
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of  the  time  mentioned,  they  being  alledged  in  the  replication  as  two 
distinct  facts ;  and  when  the  defendant  takes  issue  on  one  of  those  facts, 
he  admits  the  other  to  be  true>  and  consequently  il  need  not  be  proved. 
— Osman  V.  Bowleiff  H.  12  Geo,  !•  Per  Eyrti  C  J.  (a) 

The  defendants  were  executors  of  the  executor  of  fV,  W.  and  in  an 
action  of  assumpsit,  pleaded  non  assumpsit  infra  sex  annos ;  the  plaintiff 
replied,  that  on  the  SdJune,  28  Gem.  IL  he  sued  out  a  bill  of  Middlesex 
against  the  defendants,  and  that  the  testator  in  his  life-time  promised  to 
pay  the  demand  within  six  years  before  the  bill  of  Middlesex  sued  out.— 
Tlie  first  item  in  *  the  bill  whereon  this  demand  arose,  wtfs  in  1746,  and  [  .*  1^0  ] 
all  the  items  except  the  last  were  above  six  years  standing  before  the  bill 
of  Middlesex  sued  out.  Mr.  Norton  insisted  for  the  plaintiflF,  that  the 
last  item  being  within  six  years,  and  this  being  a  current  accoimt,  never 
liquidated,  should  draw  the  former  items  out  of  the  statute :  But  De- 
nison,  J.  held  that  tlie  clause  in  the  statute  of  limitations  about  mer* 
chants'  accounts  extended  only  to  cases  where  there  were  mutual  ac- 
counts, and  reciprocal  demands  between  two  persons :  But  if  there  were 
only  a  demand  by  jt.  against  £•  in  the  common  way  of  business,  as  by 
a  tradesman  on  his  customer,  that  cannot  be  called  merchants  accounts : 
and  he  was  very  clearly  of  opinion  that  in  this  case  the  statute  was  a  bar 
to  all  demands  of  above  six  years  standing. — Cotes  v.  Harris  et  aF. 
Sittings  at  Guildhall,  T.  29  &  SO  Geo.  II.  fVace  v.  Wybum,  T.  IQ 
Geo.  III.  K.  B. 

If  an  executor  bring  assumpsit  on  a  promise  made  to  his  testator,  and 
the  defendant  plead  that  he  made  no  promise  to  the  testator  within  six 
years ;  if  issue  be  joined  thereon,  a  promise  to  the  executor  within  six 
years  will  not  maintahi  the  action. — Greai  v.  Crane,  H.  5  Ann.  B.  R. 
Salk.  MSS.    2  Ld.  Raym.  1101.  S.  C. 

If  an  executor  take  out  proper  process  within  a  year  after  the  death  of 
his  testator,  if  the  six  years  were  not  lapsed  before  the  death  of  the  tes- 
tator, though  they  be  lapsed  within  that  year,  yet  it  will  be  suflScient  to 
take  it  out  of  21  Jac.  f.  c.  16.  by  the  equity  of  5.  4. — Cawer  Y.James, 
T.  15  Geo.  II.  C.  B.  WiUes  255.  S.C.  nora.  Karver  v.  James. 

So  if  an  executor  bring  assumpsit,  but  die  before  judgment,  and  the 


faj  As  where  to  a  plea  of  the  sta-  plaintiff  cannot  give  parol  evidence 

tulc,  plaintiff  replied  a  bill  of  Mid-  of  the  time  of  suing  out  the  writ^ 

diesex  i&sucd  on  a  certain  day,  and  but  he  must  produce  the  writ  itself; 

defendant  rejoinst  that  he  did  notpro«  that  not  being  admitted.    BurncU  v. 

mise  within  six  years  before  that  day,  Braund,  £sp.  N.  P.  Dig,  155» 
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six  years  run,  his  executor  may,  notwithstanding,  bring  a  fresh  action, 
so  as  he  bring  it  in  a  reasonable  time,  which  is  to  be  discussed  at 
the  discretion  of  the  justices  upon  the  circumstances  of  the  case.  (7f't7- 
cocks  V.  Huggins,  T.  1731.  Fitzg.  170.  289.  SStra.  907.  S.  C.)(a) 
i^nd  note ;  though  assumpsit  be  not  within  the  letter  of  the  proviso  of 
21  Jac.  I.  which  excepts  persons  beyond  seas,  yet  it  is  within  the  equity 
of  it ;  therefore  where  the  plaintiff  replied  to  the  plea  of  tion  assumpsit 
infra  sex  annas,  that  he  was  beyond  sea  till  such  a  time,  after  which 
he  brought  the  action  at  such  a  day,  it  will  be  good.  But  the  plaintifF 
would  not  have  been  excused  by  the  defendant  being  beyond  sea  before 
the  statute  of  4  iSc  5  Ann.— Hall  v.  Wyhourn,  T.  2  W.  &  M.  1  Show. 
^\.(b) 

Assumpsit  in  consideration  that  the  plaintiff  at  the  defendant's  request 
would  receive  A>  and  B.  ut  hospites  and  diet  them,  the  defendant  pro- 
mised to  pay.  The  defendant  pleaded  fion  assumpsit  infra  sex  annos, 
and  on  demurrer  it  was  holden  to  be  no  plea,  for  it  is  not  material  when 
r  *  151  1  ^^  promise  was  made  if  the  cause*  of  action  be  within  six  years,  there- 
fore the  plea  ought  to  have  been  actio  nan  accrtvit  infra  sex  amios* — 
Gould  V.  Johnson,  H.  1  Ann.  Salk.  422.  (c) 

If  an  action  be  properly  commenced  in  an  inferior  court  within  the 
six  years,  and  the  defendant  remove  it  by  ha.  cor.  to  the  K.  B.  the  statute 
will  be  no  bar  though  the  six  years  be  elapsed  before  the  removal. 

(a)  See  Mr.  Selwyn*s  note  on  this  ''  person  intitled  to  such  action  shall 

subject  in  his  Ni.  Pri.  Abr.  pU  130,  "  be  at  hberty  to  bring  his  actiau 

131.     See  more  of  S.  P,  as  relating  **  against  such  person  after  their  rc- 

to  executors  and  admitiistrators  in  ^'  turn  from  beyond  sras,  so  as  they 

Deane  v.  Crane^  Salk.  28.    Sarell  v.  **  bring  the  same  within  such  time 

IfinCf  3  East,  409.   Hickman  v.  tVal-  "  after    their   return,    as   were  re- 

ker^  \Ville8,27.  Smithy. Hill,  I  Wils.  **  spectively  limited  for  bringing  the 

134.  Pfrry  V.  JflcAr»on,4T.Rep.5l6.  "  said  action  before  by  this  act,  or 

Bree  v.  Holbech,  Dougl.  630.  (655),  "  by  21  Jac.c.  16." 
Cary  v.  Stevenson,  2  Salk.  421.  Note,  *.  17,  had  limited  suits  for 

(bj  By  4  Ann.  c.  l6.  s.  IQ,  **  If  seaman's   wages  in    the  Admiralty 

*'  any  person  against  whom  there  be  courts  to  six  years. 
*^  any  cause  of  action  for  seaman's         Before  the  above  statute  it  was 

**  wages,  trespass,  detinue,    trover,  held,  that  the  exception  in  the  7th 

*^  replevin,  for  taking  goods  or  cha-  section  of  the  statute  of  King  James, 

*^  tels,     account,     case,     detinue,  extended  only  to  absent  plaintifis, 

*^  grounded  on  any  lending  or  con«  and  not  to  absent  defendants.  HaH 

"  tract  without  specialty,  debt  for  v.  IVyboum,  Carth.  136.     Checely  v. 

'^  arrears  of  rent,  assault,  menace,  Bond,  Carth.  226. 
**  battery,   wounding,  or  imprison-  (c)  Vide  ante,  p.  148  a,  n.  (b\ 

*'  ment,  shall  be  at  the  time  any  where  it  is  observed  that  this  statuta 


*'  such  cause  of  action  given  or  ac»     is  pleadable  in  two  fwms 
''  crued  beyond  the  seas,  then  the 


{Cower 


Chap.  ILj  assumpsit. 

(f!azcer  v.  James,  T.  14  Geo.  II.  C.  B.  Vide  etiam  Bevin  v.  Chapman y 
rSid.  228.  Matthews V.  Phillips,  Salk. 42t.)  And  note;  A  capias  is 
good  without  an  origina]|  as  veil  as  a  latitat  without  a  bill  of  Mid^ 
dlesex,  (a)  And  a  latitat  sued  in  the  -vacation  will  by  fiction  of  law  save 
the  limitation  of  time,  unless  the  defendant  in  his  rejoinder  set  out  the 
Tcry  day  on  which  the  latitat  issued.  {Metcalfe  v.  Burrows,  M. 
14  Geo.  il.)  If  the  plarntiiF  would  take  advantage  of  such  process^  he 
nuist 'shew  that  he  has  continued  the  writ  to  the  time  of  the  action 
brought,  and  must  set  forth  that  the  first  was  returned :  For  if  the  de- 
fendant plead  non  assumpsit  infra  sex  anvos  ante  exhibitionem  billa 
and  issue  be  ta^ken  thereupon,  he  cannot  give  the  latitat  in  evidence ; 
for  m  fe^f/a^  may  either  be  the  commencement  of  the  action,  or  only 
pfOcess  to  bring  the  defendant  into  court ;  and  as  process  it  may  be 
sued  out  before  the  cause  of  action  accraes:  (Lambett  v.  Whiieley,  E. 
1760.  K.  B.  Kijisey  v.  Heyward,  H.  10  W.  III.  1  Raym.  434.  Et  vide 
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(a)  BuX  the  plaintiff  must  show 
that  such  writ  was  returned.  Kaner 
y.  James,  Willes  ^55,  or  the  variance 
i^ill  he  fatal.     Brown  v.  Babington^ 
Ld.  Hayra.  883.    And    in  Atwood  v. 
liurr^  7  Mod.  5,  //o/^  C.  J.   said, 
**  if  one  were  to  continue  a  latitat 
*'  for  several  years,  he  must  get  the 
■•  first  returned;  upon  which  his  con- 
**  cinuances  may  be  made,  though  he 
"  never  take  out  another  writ/'  Vide 
etiam  Harris  v.  Woolford^  6  T.  Rep, 
(Jl8.  S.  P.    So  in  Kinsey  v.  Heyuard, 
1  Lutw.  256.    Ld.  Raym.  43^,  where 
the  quest ioj9  wa«,  whether  an  assump^ 
sit  in  one  county  should  be  considered 
as  a  continuance  of  a  claus.freg,  in 
anotbex,  within  the  limited  time,  so 
as  to  prevcux  ihe  statute  from  attach- 
ing.     Treby,  C.  J.    Powell,  J.  and 
NevHljJ.  held  that  it  should,  contra 
Blencorce,J.  On  error  Jtwought  in  B,R. 
the  court  thought  this  point  difHcult 
to  maintain,  but  reversed  the  judg* 
inent,  because  no  retiirn  of  the  wri^ 
of  continuance  was  stat^d^  asod  tlws 
latter  decision  was  affirmed   by  the 
lords.     In  Brown  v.  Babington,  sup. 
Ix>rd  Holt  concuiTed  with  Blcncowe^ 
J.  but  Powell,  J.  retained  his  former 
opinion,  alledging  that  a  clous,  f regit 
w^s  ancient  process  in  the  Common 


Pleas,  and  very  useful  in  saving  the 
fine  upon  the  original. 

An  informal  writ  will  save  the 
statute.  Licadbeater  v.  Mark  land,  2 
Bla.  1131,  but  a  process,  which  is  a 
nullity,  will  not.  Green  v.  Biiett, 
2  Salk.  421.  So  will  a  plaint  m  an 
inferior  court,  if  the  plaintiff  aver  it 
was  for  the  same  cause  of  action. 
Story  V.  Atkyns^  2  Stra.  719. 

But  the  statute  will  attach  on  a 
demand,  pending  a  suit  in  equity  for 
the  same.  Anon,  1  Vern.  73.  Et  vide 
Bridgm.  Anal.  Dig,  Eg.  tit.  Limita" 
tions,  stat.  of  s.  1,  pi.  9,  though  the 
court  vill  protect  a  man's  right,  if 
ho  be  stayed  by  the  act  of  the*  court, 
as  by  an.  iuj unction,  4*c.  Anon.  I 
Vern.  74.  Anon.  2  Ch,  Ca.  217. 
Craddock  v.  Marsh,  1  Ch.Rep.  205. 
Hurdret  v.  Calladon,  I  Ch.  Rep.  214. 
Yet  it  is  necessary  that  a  suit  i»bouI4 
be  continued,  for  a  writ  without  pro- 
ceedings will  Bot  do.  Lacon  v.  Lacon, 
2  Atk.395.  Budd  V.  Berkffikead,  2 
S^lk.  420.  Smith  v.  Bower,  .3  T.  R. 
6'62.  And  the  continuances  must  be 
pleaded  where  the  cause  commenced 
by  lat,  or  clans.,  freg.  Finch  v.  fVHson, 
1  Wils.  167.  Whitehead  y.  Buckland, 
Sty,  373.  4Q1. 
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Johnson  v.  Smith,  ^Bun.  950.)  Ab  where  the  defendant  pleaded  a  tender 
before  exhibiting  the  bill,  ttie  plaintiff  replied  a  latitat  sued  out  before^ 
the  defendant  rejoined  nan  assumpsit  before  suing  out  the  latitat,  and  oa 
demurrer  had  judgment. — Wood  v.  Newton,  T.  19  Geo,  II.  I  WiU, 
141. 

In  an  indebitatus  assumpsit  on  a  promise  to  pa^  on  demand^  the  de«, 
fendant  pleaded  non  assumpsit  infra  sex  annos ;  the  plaintiff  demurredi 
because  tlie  plea  should  have  been,  that  there  had  been  no  demand  ivith- 
in  six  years,  or  non  assumpsit  infra  sex  annos  after  demand.  But  the 
court  held  that  an  indebitattts  assumpsit  shews  a  debt  due  at  the  time  of 
the  promise,  9nd  therefore  the  plea  good ;  {Cotlings  v.  Burrows,  H. 
12  W.  III.  12  Mod.  4440  but  if  the  promise  had  been  of  a  collateral 
thing  which  would  create  no  debt  till  demand,  it  might  be  otherwise. 
(Pozvel  V.  Pierce,  M.  4  Geo.  I.)  In  such  case  the  plea  is  quod  actio  non 
accrevit  infra  sex  annos.  (a) 

Where  a  mere  duty  is  promised  to  be  paid  on  request,  as  in  considcra- 
tion  of  £10  lent  to  the  defendant,  he  promised  to  pay  it  on  request, 
there  no  actual  request  is  necessary,  but  the  bringing  the  action  is  itself 
a  sufficient  demand.  (Birks  v.  Trippat,  M.  18  Car.  I[.  1  Saund.  33. 
Wallis  V.  Scott,  £.  4  Geo.  I.  1  Stra.  88.  S.  P.)  But  it  is  otherwise  on 
a  promise  to  pay  a  collateral  sum  on  request ;  as  where  tlie  defendant 
promised  to  pay  £40  on  request  if  he  did  not  perform  an  award,  there 
an  actual  request  is  necessary,  and  must  be  set  forth  in  the  declarationi 
and  sapius  requisitu9  will  not  serve<— Zfi//  v.  IVade,  H.  1619.  Cro.  Jac 
623. 

General  Issue. — The  defendant  may  in  this  action  (whether  it  be  a 
general  or  special  assumpsit)  upon  the  plea  of  non  assumpsit,  which  is 
[  *152  J  the  *  general  issue,  (for  if  the  defendant  plead  not  guilty,  the  plaintiff 
may  demur,  though  if  issiie  be  joined  thereon  and  a  verdict  for,  the  plain* 
tiff,  it  cannot  be  moved  in  arrest  of  judgment,  Beckford  v.  Clark,  H. 
16  Car.  II.  1  Sid.  236.)  give  in  evidence  any  thing  which  proves  nothing 
due,  as  the  delivery  of  com  or  any  other  thing  in  satisfaction,  or  a  re« 
lease;  ao  he  may  give  in  evidence  performance.  {Elrington  v.  Doshant, 
Ml.  16  Car.  11.  1  Lev,  142.)  -  And  though  in  Fitz  v.  Freestone,  H.  27 
&  28  Car.  II.  1  Mod-  210.  a  distinction  is  taken  between  a  general  and 
special  assumpsit,  and  it  is  said  that  in  the  last  case  payment  or  any  other 
legal  discharge  must  be  pleaded,  yet  that  distinction  is  no.t  law ;  {Harmon 
V.  Ouden,  M.  13  W.  III.  Salk.  140.)  bat  in  both  cases  the  defendant  is 

• 
CttJ  As  in  Gould  v.  Johnson,  %  Salk.  422,  tt  ante,  p.  151. 
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allowed  to  give  in  evidence  any  thing  that  will  discharge  the  debt,  so  he 
may  give  in  evidence  an  usurious  contract,  because  that  makes  it  a  void 
promise.— Per  Holt,  H.  2  Ann.  Salk.  MSS.  Bernard  Lord  v.  Saul, 
H.  8  Geo.  I.  1  Stra.  498.  (a) 

Note;  That  a  promise,  before  it  is  broken,  may  be  discharged  by  parol 
agreement :  but  after  it  is  broken  it  cannot  be  discharged  without  deed 
by  any  new  agreement,  without  satisfaction. — Season  v.  Gilbert,  T. 
«7  Car.  II.  2  Lev.  144.  JValwyn  v.  Jwbrey,  T.  29  Car.  II.  1 1  Mod. 
259.  May  v.  King,  T.  13  W.  III.  12  Mod.  538. 

So  he  may  give  in  evidence  on  the  general  bsue,  tliat  he  was  an  infant 
at  the  time  of  making  the  promise.  For  the  gist  of  the  action  is  the 
fraud  and  delusion  that  the  defendant  has  offered  the  plaintiff  in  not  per* 
forming  his  promise,  and  therefore  whatever  goes  to  shew  there  was  no 
contract,  or  that  it  was  performed  or  released,  or  that  there  was  no  con- 
sideration, goes  to  the  gist  of  the  action,  because  there  could  be  no  delu* 
siou  or  fraud  to  the  plaintiff  at  the  time  of  the  action  brought.  (Gi7i. 
Hist,  of  C.  B,  53,)  So  he  may  give  in  evidence  that  the  plaintiff  has  a 
partner,  for  then  it  would  not  be  the  same  contract ;  or  that  the  promise 
was  made  by  him  and  another  jointly ;  (  Leglise  v.  Champante,  M.  Geo.  II. 
2  Stra.  820.)  though  in  regard  to  this  there  has  been  some  latitude  of  late 
in  the  conduct  of  most  judges,  who  will  not  nonsuit  a  plaintiff  on  such 
evidence,  unless  it  appear  clearly  that  the  plaintiff  knew  there  were  more 
partners  than  he  has  brought  his  action  against,  for  he  gave  credit  only 
to  such,  aud  therefore  the  law  may  well  raise  an  assumfiU  in  them  cmly. 
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(a)  As  to  the  general  issue,  it  has 
been  held,  rhat  where  the  defendant 
pleaded  not  guilty  by  mistake  it  was 
held  good  after  verdict,  though  it 
would  have  been  bad  on  demurrer. 
Marsham  v.  GMs,  2  Stra.  1 122.  Ca. 
temp.  Flardw.  173-  Elrington  v.  Do-' 
shant,  1  Lev.  1  *2.  Corbyn  v.  Browne, 
Cro.  Eli2.  470. 

To  a  declaration  in  assumpsit,  con- 
sisting of  several  counts  on  several 
promises,  defendant  may  plead  nan 
assumpsit  generally.  Taylor  v.  WilUs, 
Cro.  Car.  219.  And  under  this  is- 
sue be  may  go  into  an  equitable  de- 
fence, for  he  may  prove  a  release 
without  pleading  it,  and  take  ad- 
vantage of  every  equitable  allow- 
ance possible.  Per  MdnxfiHd,  C.  J. 
in  Moses  y.Macferlan,  2  Burr.  1010. 

And  as  to  what  may  be  given  in 


evidence  under  this  issue,  it  has  been 
held,  that  in  assumpsit  for  money  had 
and  received,  defendant  may  give  in 
evidence  a  retainer  of  money  in  his 
hands  due  to  the  plaintiff,  without  a 
plea  or  notice  ot  sett-off.  Dale  v. 
Sollet,  4  Burr.  2133.  So  he  may 
have  payment  of  the  debt  sued  'for. 
Hattonv,  Morse,  Salk.  394.  Ld. 
Raym.  787*  So  an  usurious  contract 
may  be  given  in  evidence.  Bernard 
Lord  V.  Saul,  sup.  Fortesc.  336.  So 
may  infancy.  Season  v.  Gilbert,  sup. 
Darby  v.  Boucher,  Salk.  279-  So  may 
coverture.  James  v.  Fofwks,  12  Mod. 
101.  Sp  may  gaming.  Hussey  v.  Ja- 
cob, Ld.  Raym.  89.  Salk.  344.  Com. 
4.  And  in  general  whatever  defeats 
the  promise  is  good  evidence  on  this 
issue.  Burrous  v»  Jemino,  2  Stra. 
733. 

{Segar 
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iSegar  v.  Randal,  M.  24.  Car.  11.)  And  in  a  late  case,  where  two  per^ 
sons  were  partneis,  and  the  plaintiff  dealt  with  them  as  such,  and  en« 
titled  his  account  *^  Cole  4r  Shute^^  but  brought  his  action  against  one 
ouly^  and  was  nonsuited  at  the  assizes ;  the  court  set  aside  the  uonsuit^ 
and  granted  a  jiew  trial. — Rice  v.  SliutCf  H.  10  Geo.  III.  B.  R.  2  Bla. 
692. (a) 

Matters  of  law  that  do  not  go  to  the  gist  of  the  action,  but  to  the  di»- 
charge  of  it,  are  to  be  pleaded,  as  the  statute  of  limitations,  (b)  So  if 
[  *153  ]  a  less  sum  be  paid  before  that  time,  because  that  *is  not  a  performance 
which  destroys  the  being  of  a  promise,  but  a  collateral  agreement  that 
supplies  the  performance  of  it :  But  such  evidence  may  be  given  in  mi- 
tigation of  damages. — Abbot  v.  Chapman^  H.  24  &  25  Car.  II.  2  Lev. 
81.  fc; 


(fl)  If  the  plaintiff  hold  two  de- 
fendants to  bail  on  a  joint  writ,  and 
declare  against  ihcin  separately,  the 
court  will  set  aside  all  ihc  proceed- 
ings. Moss  V.  Birch,  5  T.  Rep.  722. 
When  a  joint  action  lies  against 
several  persons,  and  some  of  their 
names  are  not  known,  the  action 
may  be  brought  against  those  who 
are  known  by  their  particular  names, 
and  they  may  be  declared  against 
simtilcum  aliis,  &c.  Biliinge  v.  Cross- 
ley,  Comb.  260. 

{b)  {\\xi  matters  of  law  that  amount 
to  the  j^eneral   isbuo,  and  go  to  the 
gist  of  the  action  may  be  pleaded  or 
given  in  esidcnce.     James  v.  Fowks, 
12  Med.  101.     Therefore  if  the  pro- 
mise be  good  in  law,  and  not  per* 
formed,  defendant  may,   under   the 
general   issue  in   certain  cases,  give 
some  legal  excuse  for  nun-perforra- 
ance,  as  a  foreign  attachment.  Willts 
y,  Ncedham,   1.6.  Rayro.  180.;  or  a 
release.    Miller  v.  Aris^  Selw.  Ni.  Pri. 
Abr.  106,   or  a  discharge  by  parol 
before  breach,   but   not  ojier,   with- 
out a  deed  and  satisfaction.   May  v. 
King,}:  Mod.  538.   So  if  thtre  has 
not  been  any  contract  between  the 
partie^     or  it  there  be  one  different 
from  the  plaintiffs   declaration,  the 
general  is^uc  may  be  pl(;aded.  Leglise 
V.  Champante,  2  Stra.  820.  But  a  dif- 
ferent rule  holds  in  tort.  Addison  v« 


Orereftd,  6  T.  Rep.  766,  Bloxham  v. 
Hvbbardj  5  East,  407.  Indeed  ih 
assumpsit  against  one  or  more  de- 
fendants, if  any  of  the  persons  who 
ought  to  be  joined,  are  omitted,  de- 
fendant can  only  take  advantage  of 
ii  by  plea  in  abatement.  Rice  v, 
Shuie,  sup.  Abbot  v.  Smith,  2  Bla. 
947.  Germain  v.  Frederick,  1  Saund. 
29I9  n.  (c).  Dixon  v.  Boieman^  ther^ 
cited,  and  Evans  \,Letoisj  ibid.  291> 
n.  (b). 

(c)  If  the  party  that  makes  the 
assumpsit,  and  he  to  whom  it  is  made, 
agree  together,  and  a  bond  ii  givert 
an(l  taken  for  what  is  promised,  the 
assumpsit  is  discharged.  Shelley  v. 
Ahop,  Yelv.  7S.  Also  when  the  aS' 
sumpsit  made,  is  to  stand  to  an  award, 
if  the  award  made  is  void,  it  will 
make  the  assumpsit  void,  BedtUw 
Moore,  1  Loon.  170. 

If  A.  promised  B.  that  when  A> 
receives  ^'100,  which  C.  owes  A,  that 
he  will  pay  B.  £20,  indebitatus  as- 
sumpsit lies  not,  for  there  was  np 
consideration;  but  aliter,  if  the 
money  had  been  originally  the  money 
of  B,  Anon.  Skin.  19(J.  Indebitatus 
assumpsit  will  not  lie  for  money  paid 
knowingly,  by  an  illegal  consideration, 
as  an  usurious  bond,  but  it  will  for 
money  paid  by  mistake  in  an  action 
of  deceit.  Tomkiw  v.  Beinet,  Salk. 
22. 


In 
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In  indebitatus  assumpsit  for  goods  sold,  the  defendant  pleaded  non 
assumpsit,  and  gave  in  evidence  that  he  became  insolvent^  and  that  the 
plaintiff  and  his  other  creditors  signed  a  letter  of  licence  to  authorize  him 
to  recover  monies  due  to  him,  and  after  that  having  notice  of  all  that  he 
had  recovered  divided  it,  and  by  agreement  took  45.  in  ^he  pound,  and 
the  plaintiff  and  other  creditors  signed  a  general  release  to  the  defendant ; 
the  plaintiff  pretended  that  ti^e  defendant  gave  him  a  note  promising  to 
pay  the  intire  debt,  if  he  would  sign  the  release,  and  produce  the  note. 
But  it  was  holden  that  tlie  release  was  g«od  evidence  for  the  defendant 
on  the  noH  assumpsit  in  thb  action,  and  that  the  plaintiff  ought  to  de- 
clare specially  upon  the  special  promise.^— JCn^A^  v.  Cox,  perPember" 
ton,  C,  J.  in  Sussex,  168£.  (a) 

Proof  that  the  pjaiutiff  was  a  bankrupt  at  the  time  of  the  work  and 
laboiir  done,  would  b^  sufficient  to  nonsuit  him. — Hopkins  v.  Dewar^ 
H.  32  Geq.  il.  C.  5- 

If  A.  giv^  a  letter  of  attorney  to  B.  to  receive  money  from  C.  and 
after  bring  an  action  against  C.  C.  cannot  give  in  evidence  (odierwise 
than  in  mitigation  of  damages)  that  he  has  paid  the  money  to  B.  since 
the  action  brought,  for  the  bringing  the  action  is  a  revocation  of  the 
letter  of  attorney.— ^yion*  T.  12  VV.  III.  12  Mod.  409- 

A^  being  indebted  to  B.  indorsed  a  bill  of  exchange  to  him,  and  after- 
wards, on  assumpsit  brought  against  him  by  JB.  gave  itjn  evidence,  and 
tliat  it  hiid  Uid  so  long  in  bis  bands  after  it  was  made  payable ;  but  this 
was  disallowed,  because  a  bill  (shall  never  go  in  discbarge  of  a  precedent 
debt,  except  it  be  so  agreed ;  Ctarke  v.  iLundal,  3  W.  &  M.  Salk.  124.) 
though  not  applying  for  payment  in  a  reasonable  time,  seems  lit  to  be 
left  to  the  jury  as  evidence  of  such  agreement. — Griffith  v.  Pope,  at 
Guildhall,  1698.  per  Treby,  C.  J.  Oct.  Stn  2.  Smith  v.  JVilson,  E. 
1738.  Andr.  190.  S.  P. 

JB.  brought  an  action  for  money  had  and  received  against  A.  and  A. 
gave  in~  evidence  the  payment  of  twenty  guineas  to  the  secretary  of  a 
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(a)  And  ip  general  where  there  is 
n  special  contract,  plaintiff  should 
declare  upon  it,  for  he  cannot  go 
into  evidence  of  any  special  agree- 
ment on  a  general  count  in  assumpsit, 
and  thereby  take  the  defendant  by 
surprise,  unlAs  he  had  notice  from 
thcpla'intiff  that  he  meant  1o  rely  on 
the  jgencrAl  as  well  as  on  the  special 
ground.    fVcston  v.  Doxvtics,  Dougl. 


24.   Touers  v.  Barrett,  1  Term  Rep. 
134, 

Neither  indebitatus  assumpsit  nor 
debt  will  lie  against  the  acceptor  of 
a  bit!  of  exchange,  but  action  on 
the  cajse.  founded  on  the  custom  of 
merchants  ;  for  the  acceptance  is 
only  a  collateral  engagement  to  pay 
the  debt  of  another.  Brown  v.Lon" 
don,  I  Vent*  1552.  Anon.  Ilurd.  485. 
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foreign  minister  for  a  written  protectiop  for  B.  and  likewise  bis  jouioies 
and  iexpeoces  in  getting  it.  Mr.  Baron  Clarke  directed  the*jury,  that  in 
case  diey  believed  the  application  for  this  protection  to  be  by  the  order 
of  the  plaintiff  on  his  own  motion,  to  allow  these  soms  in  the  aceoant, 
but  if  they  thought  the  advice  to  get  such  protection  came  from  the  de- 
fendant^ then  to  allow  him  nothiiig ;  and  accordingly  the  jury,  who  kpew 
[*'154  ]  die  defendant  to  be  an  artful* designing  fellow,  and  the  plaintiff  an 
ignorant  young  m^n,  who  had  been  drawn  into  the  difficulties  he  was 
under  by  the  defendant  who  acted  as  an  attorney  for  fakn,  gave  a  verdict 
for  tlie  plaintiff  without  allowing  the  defendant  any  thing  on  thai  ac- 
count.— AldwortKs  Ca.  Reading,  1749* 

Infancy.—One  lends  an  infant  money,  who  employs  it  in  paying  for 
necessaries,  the  infant  is  not  liable ;  for  it  is  upon  the  lending  that  the 
qontract  must  arise,  and  the  infant's  applying  the  money  afterwards  for 
necessaries,  will  not  by  mMer  ex  post  facto,  entitle  the  plaintiff  to  an  ac-* 
tion;  (Earlev.  Peek,  H.  1711.  Salk.£790(^)  bu^  perhaps  if  the  plain- 
tiff prove  that  the  money  was  lent  to  buy  necessaries  with,  and  that  it 
was  laid  out  accordingly,  he  would  be  entitled  to  a  verdict. — Ellis  v. 
Ellis,  10  W.  III.  U  Mod.  197.  (b) 

Assumpsit  for  goods  sold,  the  defendant  pleaded  non-age,  the  plaintiff 
replied  they  were  pro  necessario  victu  et  apparatuad  nianiUe$^ionemfa» 
milia  sua ;  the  defendaat  rejoined  that  he  kept  a  mercer's  shop  at  ShreW9» 
bury,  and  bought  those  wares  to  sell  again,  and  traversed  that  he  bought 
them  pro  necessario,  Sfc.  and  demurrer  thereupon  ;  and  per  cur^ :  This 
buying  for  the  maintenance  of  his  trade,  though  he  gain  thereby,  his  livii^, 
shall  not  bind  him,  for  an  infant  shaH  not  be  bound  by  his  bargain  for 
any  thing  but  for  his  necessity,  vit\  diet  and  apparel  or  necessary  learning. 
(JVhittingham  v.  HiU,  T.  16 19.  Cro.  Jac.  494.)  Cc;  But  Mr.  Baron 
Clarke,  in  such  an  action  before  him,  where  the  defendant  gave  his 

noR-age 

■  I  H    .^l»^^— W^l^i^^M—^.  ■  1.  ,    I    I  ^— ^M    ,  lll^ll  l»         till  II.      I^^ii*— ^^— W^^^— * 

(a)  Vide  10  Mod.  Gj.  S.  C.  and  ries  for  an  infant's  horses,  though  his 
Darby  v.  Boucher,  Salk.  279.  S.  P.  rank  and  fortune  might  justify  his 
So  in  Prohart  v.  Knouthj  2  {Isp.N.P.  keeping  horses.  Clowa  v.  Brooke  2 
Rep.  472  (n.)  where  infancy  was  Stra.  1101,  or  Brooks  v.  Croxcse, 
pleaded  to  an  action  for  money  lent.  Andr.  277 • 

Bullcr,  J.  would  not  allow  the  plain-         (c)  Infants  are  under  a  disability 

tiff  to  prove  that  the  money  was  lent  of  contracting  debts,  except  for  bare 

to  buy  necessaries.  necessaries,  and  even  this  exemption 

(b)  Yet  in  such  case  the  defendant  is  merely  to  prevent  them  from  pc- 

should  rejoin  and  take  issue  on  the  rishing.     Brooke  v.  Gally^  2  Atk.  SS> 

expenditure.  S,  C.  For  where  infancy  per  Lord  Hardwicke,     But  it  is  not 

is  pleaded,  the  only  replication  is,  in  all  cases  that  en  infant  is  liable 

that  the  goods  were  necessaries,  and  even  for  necessaries,  for  when  sub  po* 

such   ^plication  must   be  general,  testate  parentis,  he  is  exempt.    Bain* 

but' a  farrier  cannot  reply  nccessa*     bridge  \,  Pickering,  2  Blac.  1325. 

Case 


Ckaf.  II.]  ASSUMPSIT.  154a 

non^age  ip  eTideaoe,  it  appearing  he  bad  been  set  up  in  a  farm,  and  bought 
the  sheep  of  the  plaiutifP  in  the  way  of  farmings  directed  the  jury  to  give 
a  verdict  for  the  plaintiff,  and  said  he  thought  the  law  ought  not  to  put 
it  in  the  power  of  infants  to  impose  upon  the  rest  of  the  world,  fa^  And 
the  Scotch  law  is  agreeable  to  this  determination.  Vide  Er$kine'B  Prin- 
ciplesy  /.  1.  tit*  7.  s.  21.  However,  in  the  case  of  Wywallv.  Champion ^ 
(M.  1 1  Geo.  II.  %  Stra.  1083.)  at  Guiidhall,  Lee,  C.  J.  would  not  suffer 
the  plaintiff  to  recover  for  tobacco  sent  to  tlie  defendant,  who  set  up 
a  shop  in  the  country,  be  appearing  to  be  an  mfant ;  for  the  law  wUl  not 
aH&r  him  to  tiade,  which  may  be  his  undomg. 

A  copyhold  estate  devolved  on  the  defendant*  when  he  was  an  infant 
of  sii^  years  oif  age :  a  fine  M-as  assessed,  and  he  was  admitted  to  the 
estate  on  his  coming  of  age.  Auumpmt  was  brought  for  this  fine,  and 
qpon  the  case  reserved  die  question  was,  whether  atsumpsit  would  lie  hf 
the  fine,  %vhich  the  jury  •  found  to  be  a  reasonable  one  ?  The  court  held  [  *  J55  ] 
clearly  that  the  action  lay :  and  per  Yatis,  J.  if  a5sump$it  had  been 
brought  against  the  infant  during  his  minority,  it  would  have  lain.  Debt 
in  this  case  may  not  lie  against  an  intuit,  because  he  cannot  wage  his 
law ;  {Evelyn  v.  Chichester,  B.  R.  T.  5  Geo.  III.  Burr.  1717.)  (b)  but 
if  an  infant  take  a  lease  for  years  and  hold,  he  maybe  charged  in  debt 
for  that  rent.  If  an  infant  be  bound  for  necessaries,  a  fortiori  he  is 
for- an  old  fine,  which  is  necessary  to  entitle  him  to  receive  the  rents 


Case  will  not  lie  against  an  infant 
on  an  account  stated.  The  ground 
is  this,  the  only  consideration  for  a 
promise  is,  the  stating  ot  the  ac« 
count ;  now  an  infant  cannot  state 
an  account,  therefore  the  considera- 
tion does  not  hold,  and  the  promise 
is  void.  Barileit  v.  Emer^y  I  T.  11. 
42  (n).  Frtcman  v, Hurst,  M.  26  Geo. 
Ii;.  B.  R. 

If  an  infant  be  sued,  he  must  ap- 
pear by  a  guardian,  if  not,  the  plain* 
tiff  may  move  the  court  to  have  one 
appointed..  2  Inst.  26.  If  an  infant 
recovers  by  verdict,  or  judgment  goes 
by  default  where  he  is  plaintiff,  it 
cannot  be  assigned  for  error,  tliat  he 
is  an  infant^  for  the  defendant  should 
have  summoned  to  stay  proceedings 
until  a  guardian  was  appointed.  21 
Joe.  I.  c.  13.  4  Ann^  c.  l6« 

(a)  The  law,  however,  seems  to 
be,  that  an  infant  is  not  bound  to 
pay  for  goods  sold  to  him  in  the 
way  of  his  trade,  for  the  law  will 


not  allow  an  infant  to  trade.  Whit" 
tingham  v.  Hilly  Cro.  Jac.  494  ;  und 
so  it  was  ruled  by  Lee,  C.  J.  in  Wy- 
foall  y.  Champion,  2  Stra.  I38S,  and 
by  Kenyan,  C.  J.  in  Dilk  v.  Kieghleyp 
2  £sp.  N.  P.  Ca.  480.  and  in  ffi7- 
liams  y,  Harrison,  Carth.  l60,  where 
plaintiff  having  declared  against 'two 
persons,  and  one  of  them  pleaded 
infancy,  the  plea  was  held  good  on 
demurrer,  for  the  bill  was  drawn  in 
the  course  of  trade,  and  not  for  ne- 
cessaries. So  in  a  similar  case  upon 
a  plea  of  infancy  by  one  partner, 
the  plaintiff  ought  not  to  enter  a 
nolle  prosequi  as  to  the  infant,  and 
proceed  against  the  rest,  but  to  dis- 
continue the  first  action,  and  proceed 
de  novo  against  the  other  partners. 
J  affray  v.  Frebain,  5  Esp.  N.  P.  Ca. 
47,  where  Lord  Ellenborough  recog« 
nized  Chandler  v.  Farkes,  3  Esp. 
N.  p.  Ca.  76. 

(h)  Vide  Borough's  Ca.   1  Lord 
Raym.  36.  S.  P. 

and 


I55a  Actions  founded  on  Contract.         [Part  II. 

and  profits  of  his  estate^  thereout  to  provide  necessaries.  Bat  in  this 
case  it  is  clear  beyond  all  doubt,  as  he  has  confirmed  the  contract 
hy  his  enjoyment  since  he  came  of  z!g^,-^Kirton  v.  Elliot^  H.  I6l2. 
2  Bulstr.  69. 

Lord  Bacon f  in  his  maxims  to  illustrate  his  eighteenth  rule,  **  persona 
conjuncta  aqu^aratur  interesse  propriOf*  says,  that  if  one  imder  age  con* 
tract  for  the  nursing  of  his  lawful  child,  the  contract  is  good,  and  shall 
not  be  avoided  by  infancy. 

.  So  necessaries  for  an  infant's  wife  are  necessaries  for  him,  but  if  pro- 
vided only  in  order  for  the  marriage,  he  is  not  chargeable,  though  she  use 
them  after.— Turner  V.  Frisbyf  E.  1718.  Stra.  168. 
.  But  though  a  promise  by  an  infant  will  not  bind  him  unless  for  ne- 
cessaries,  yet  he  shall  take  advantage  of  any  promise  made  to  him,  al- 
though  the  consideration  for  such  promise  were  the  infant's  promise ; 
as  in  the  case  of  Holt  v.  fVard,  (5  &  6  Geo.  II.  Stra.  9370  where  the 
plaintiff  (an  infant)  recovered  in  an  action  on  mutual  promises  of  mar- 
riage. («) 

And  note ;  If  goods,  not  necessaries,  be  delivered  to  an  infant,  if  after 
full  age  he  ratify  the  contract  by  a  promise  to  pay,  he  is  bound. — Souther- 
ton  v.  fVfiitelock,  H.  12  Geo.  1.  Stra.  690.  {b) 

An  infant  bought  a  chariot  and  horses,  and  within  age  gave  a  single 
bond  for  the  money,  and  afterwards  at  full  age  promised  to  pay.  In  an 
action  of  assumpsit  this  matter  was  found  specially,  and  the  court  were 
of  opinion  that  the  contract  was  so  extinguished  by  giving  the  bond, 
that  it  did  not  remain  so  as  to  be  a  consideration  for  this  promise  at 
fiill  age,  and  gave  judgment  for  the  defendant.— Ccfj^per  v.  Davenant, 

T.29Car.II.  B.R.(c) 

Tender. 


(a)  But  where  an  infant  is  respon- 
sible in  cases  ex  delicto ^  he  cannot 
derive  any  advantage  from  his  in- 
fancy, as  in  Rrislow  v.  Eastman,  \ 
Esp.  N.  P.  Ca.  172.  Peake's  N.  P. 
Ca.  223.  KenyoHy  J.  said,  that  case 
for  money  had  and  rpceived  would 
lie  against  an  infant  who  had  em- 
bezzled money,  though  he  was  not 
bound  ex  contractu^  and  though  such 
an  action  was  in  form  ex  contractu y 
it  was  ex  delicto  in  substance,  and  in 
trover  for  the  lost  money,  infancy 
would  be  no  bar. 

(b)  Rut  he  shall  not  be  bound 
beyond  the  extent  of  such  promise. 


as  where  it  is  to  pay  a  composition 
only.  Green  v.  Parker,  Esp.  N.  P. 
Dig.  164.  Nor  shall  a  plaintiff  in  any 
case,  grounded  on  a  contract,  con- 
vert it  into  a  tort  for  the  purpose  of 
charging  an  infant.  Manhy  v.  Scott, 
J  Sid.  129.  Hence,  whatever  be  the 
form  of  action,  if  the  act  done  by 
the  infant,  be  a  proper  ground  for 
assumpsit,  infancy  will  be  a  good 
plea  in  bar.  Jennings  v.  Rundall, 
8  T.  Rep.  335. 

(c)  Vide  3  Keb.  798.  S.  C.  nom. 
Tapper  v.  Davenant,  But  where  the 
things  furnished  were  necessaries,  an 
infant  may  bind  himself  by  a  bond 

for 


Chap.  II.]  -  assumpsit,  1556 

Tewder.— A&  it  is  very  common  in  assumpsit  for  the  defendant  to  plead 
non  assumpsit  as  to  part,  and  a  tender  as  to  the  rest^  it  is  proper  to  be 
known  that  upon  such  an  issue  it  is  sufficient  for  the  defendant  to  prove 
a  tender  of  the  money  in  bags,  or  untold,  for  it  is  the  receiver's  business 
to  tell  it;  but  if  the  defendant  say,  "  Here  I  am  ready  to  pay  you,"  and 
yet  hold  ♦  the  bags  all  the  time  under  his  arm,  it  would  not  be  a  good  [  156  J 
tender.— Wade's  Ca.  43  Eliz.  660.  115.    Suckling  v.  Coney,    Noy. 

74.  (a) 

And  note ;  That  a  tender  cannot  be  pleaded  after  an  imparlance,  unless 
within  the  first  four  days  in  term,  except  under  particular  circumstances 
the  court  give  leave  so  to  do ;  as  where  the  writ  was  returnable  in  Easter 
term,  and  declaration  not  delivered  till  the  day  before  the  essoign  day  of 
Trinity  f  and  the  defendant  lived  in  Shropshire,  so  that  the  agent  could 
not  get  instructions  in  time. — Bailey  v.  Holdstone,  T.  16  8c  17  Geo.  II. 
C.  B.  (6) 


for  the  exact  amount  and  value  of 
the  goods  furnished,  if  it  bo  without 
a  penalty.  Ayliffe  v.  jirchdale,  Cro. 
Eliis.  9^0,  and  so  where  an  infant 
give  a  single  bill  fof  necessaries,  it 
was  held  good.  Russell  v.  Lre^  I 
Lev.  87.  But  where  an  infant  binds 
himself  in  an  obligation  with  a  pe- 
nalty, it  is  void.  IVhittingham  v. 
Hill 9  Cro.  Jac.  494.  Ayliffe  v.  Arch' 
dale,  sup.  In  general,  however,  the 
contracts  of  an  infant  arc  so  far 
deemed  void,  that  if  he  incur  a  debt 
for  any  thing  not  necessary,  the  pro- 
mise of  his  executor  to  pay  will  not 
bind  his  estate,  for  the  promise  being 
void  cA  initio,  it  is  void  in  toto.  Stone 
V.  IVytldpoll,  Cro.  Eliz.  126. 

Again,  in  Southerton  v.  Whit  clock, 
1  Stra*  690,  it  was  held,  that  though 
an  infant  be  exempt  from  all  debts, 
but  necessaries,  yet,  if  goods  not  ne- 
cessary be  delivered  to  an  infant,  and 
he  ratify  ibe  contract  at  full  age  by 
a  promise  of  payment^  he  shall  be 
bound,  but  it  is  for  the  jury  to  de- 
termine what  is  a  ratification.  Sed 
vide  Cockshoit  v.  Bennett,  2  T.  Rep. 
766.  where  Ashhurst,  J.  speaking  of 
subsequent  promises,  confines  their 
operation  to  securities,  which  are 
only  voidable,  and  may  be  revived 
after  an  infant  becomes  of  age,  but 


if  he  waive  his  privilege,  the  subse* 
qucnt  promise  will  operate  on  the 
preceding  consideration  ;  and  an  in- 
fant may  waive  his  privilege  if  he 
pleases,  for  it  is  personal,  and  to  be 
claimed  only  by  himself.  Keane  v. 
Boycott,  2  H.  Bla.  515.  therefore  he 
cannot  plead  his  infancy  by  attorney. 
Everdenv,  Appleby,  Selw.  N.  P.  Abr. 

109. 

(a)  A  tender  of  a  bank  bill,  and  an 
offer  to  turn  it  into  money,  is  a  good 
tender.  Per  Lord  King,  in  Austen  v. 
DodwcWs  Executoi's,  1  Eq.  Ca.  Abr, 
318,  cited  in  Jones  v.  Barkley,  DougK 
662.(688.)  but  not  if  objected  to  at 
the  time.  Grigby  v.  Oakes,  2  Bos. 
&  Pull.  526,  in  C.  B,  but  the  K.  B! 
has  not  yet  determined  that  a  tender 
in  bank  notes  is  good  at  all  events^ 
but  when  they  arc  not  objected  to  as, 
bank  notes,  the  court  will  admit  the 
tender,  though  the  statute  of  37 
Geo,  111.  c.  45.  has  not  made  them  a 
legal  tender.  IVright  v.  Reed,  3  T. 
Rep.  554. 

(b)  Vide  Giles  v.  Hart,  Salk.  622, 
Garth.  413,  where  it  is  laid  down  as 
a  general  rule,  that  a  tender  cannot 
be  pleaded  after  an  imparlance,  but 
in  Bailey  v.  Holdstone,  sup.  Browne 
V.  Hagan,  Barnes,  357,  and  Vittjield 
v.il/oWe^>  ibid,  362* 


Where 
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Where  there  is  no  certain  time  in  the  promise  for  the  payment  of  the 
money,  the  defendant  is  to  be  always  ready  to  pay,  and  when  he  pleads 
semper  paratus  the  plaintiff  must  in  his  replication  shew  a  special  reque&t 
and  refusal^  if  there  be  any,  for  the  request  laid  in  the  declaration  is  not 
material  or  traversable. — *Ferrand  t.  Pearson,  £.  2  Geo.  I.  C.  B.  and 
Johnson  v.  Mappletqff',  H.  2  Jac.  I.  Lutw.  224.  denied  to  be  law.  (a) 

Note;  The  jury  may  in  this  action,  if  they  see  reason,  give  less  da* 
mages  than  are  proved :  as  suppose  a  promise  to  pay  for  an  horse  a 
farthing  a  nail,  doubling  it  eachtiihe:  or  a  promise  to  pay  «£  1000  if 
the  plaintiff  cured  the  defendant's  eye,  or  such  like. — Boldero  v.  ^ii* 
drews,  H.  26  &  27  Car.  II.  per  Hales,  C.  J.  Jnon.  E.  22  Car.  II. 
1  Vent.  65.  267. 


■  CaJ  On  a  promise  to  pay  a  cer- 
tain  sum  monthly,  action  on  the 
case  may  be  brought  before  the 
whole  is  payable,  for  it  is  grounded 
on  the  promise,  which  is  broken  by 
every  non-payment ;  it  differs  from 
^,  bill  of  debt,  which,  being  founded 
on  a  specialty,  cannot  be  demanded 
until  the  entire  sum  is  due.  Lencret 
v.  Rieetij  Cro.  Jac.  504. 
And  further,  as  to  the  form  in 


which  a  tender  .^haii  be  made,  nee 
Stoeatland  v.  Squire,  2  Salk.  6*23. 
Giles  V.  Hart,  Salk.  622.  Carth  .413. 
Ijpteaskire  v.  KilUngworih,  2  Salk. 
623.  Clemens  v.  Reynolds^  Say.  1 8. 
Hume  v.  Peploe^  8  East,  l68.  And  as 
to  what  shall  be  a  good  tender,  see 
Wade's  Ca,  5  Co.  11 4,  Douglas  v, 
Patrick,  3  T.  U.  683.  Dickenson  v. 
Shee,  4  Esp.  N.  P.  llcp.  68, 


CHAPTER  III 


OF   THE   ACTION    OF   COVENANT. 

THERE  is  no  set  form  of  words  necessary  to  be  made  use  of  in 
creating  a  Covenant,  and  therefore  any  will  do  which  sliew  the  parties' 
concurrence  to  the  performance  of  a  future  act ;  (Ld.  Cromwell  v.  -4rt- 
drevps,  M.  43  Eliz.  !2  Co.  70.  b.)(a)  as  when  a  lessee  Covenants  to  repair, 
''  Provided  always  and  it  is  agreed  that  the  lessor  should  find  tinaberi'* 
this  makes  a  covenant  on  the  part  of  tlie  lessor. — Bolder  v.  Tayloe,  T» 
12  Jac.  I.  1  Rol.  Abr.  5»8.  pi.  3. 


(aj  And  any  such,  if  they  import 
an  agreement^  will  support  this  ac- 
tion. Holder  \.  Tai/loe,  1  Rol.  Abr. 
518.  Nurlie  v.  Hall,  I  Vent.  10; 
as  where  the  words  are,  "  and  the 
lessee  shall  repair  the  mills/  in  a 
lease  of  mills  by  indenture.  Brett 
V.  Cumberland,  Cro.  Jac.  399.  Poph. 


136.  So  a  mutual  agreement  be- 
tween master  and  apprentice  that 
each  shall  do  a  certain  thing,  is 
a  covenant  on  both  sides.  Esp.  N,  P. 
Dig.  267.  See  a\so' HolHsv.Carr^ 
2  Mod.  91  •  Harwood  v.  Hilliard\ 
ibid.  269,  as  to  what  amounts  to  a 
covenant. 

Though 


Chap.  Ill:]  covenant/  1564 

Though  covenant  lies  on  a  d«ed  poll  as  well  aft  on  a  deed  indented, 
yet  the  parties  must  be  named  therein ;  and  therefore  *"  if  upon  oyer  the  [  *  157  ] 
deed  appear  to  be  only  that  the  defendant  promised  and  engaged  hinif 
self  to  bring  in  the  body  of  A.  without  saying, ''  to  plaintiflT'  no  action 
wUl  lie— Grewi  v.  Home,  E.  6  W.  &  M.  Salk.  197. 

There  are  some  words  which  of  themselves  import  no  eipress  cove- 
nant, yet  in  certain  contracts  amount  to  such,  and  are  therefore  cove* 
nants  in  law ;  (a)  as  where  a  man  leasee  lands  for  years  by  the  worda 
concessi  or  demist,  if  the  lessee  be  evicted  he  may  have  covenaut. 
{Spencer's  Ca.  25  Eliz.  5  G>.  17.)  So  if  an  assignment  be  made  by  die 
word  grant.  {Coleman  v.  Shermn,  M.  1  \l^.  &  M.  Carth.  98.)  So  the 
words  yielding  and  paying  make  a  covenant  for  paying  of  rent« — Perwn 
V.  Jones,  M.  21  Jac.  I.  2  Rol.  Rep.  399. 

'  But  if  a  mau  lease  goods  by  indenture  which  are  evicted  within  the 
term,  yet  the  lessee  shall  not  have  covenant,  for  the  law  does  not  create 
any  covenant  upon  such  personal  things ;  {Nokes*  Ca*  T.  1589*  4  Co. 
80.)  and  therefore,  in  the  case  of  a  lease  of  a  house  with  the  goods,  it 
is  usual  to  make  a  schedule  of  them,  and  have  a  covenant  from  the  lessee 
to  re-deliver  them  at  the  end  of*  the  term ;  for  odierwise  the  lessor  can 
only  have  trover  or  detinue. — Bedford  v.  Hall,  36  £liz.  Ow.  104. 

Covenant  will  lie  for  a  misfeasance,  but  not  for  a  nonfeasance ;  as  if 
«  man  grant  a  way,  and  after  stop  it,  but  it  is  otherwise  if  he  let  it  go 
out  of  repair. — Pomfret  v.  Rycrojl,  M.  21  Car.  XL    1  Saund.322. 

If  ji,  for  a  valuable  consideration  promise  by  deed  not  to  do  a  certain 
thing,  case  will  net  lie,  but  covenant;   as  where  ^.  recovered  a  debt 


faj  Covenants  in  law  differ  from 
covenants  in  deed,  for,  in  the  latter, 
the  thing  to.be  performed  is  founded 
on  the  words  which  express  wh^t  is 
to  be  done,  but  the  former  do  not 
follow,  the  words  being  raised  by 
implication  from  the  express  cove- 
nants, and  required  to  be  performed, 
as  necessary  to  the  enjoyment  of 
such  covenants.  Coleman  v.  Skerwin, 
Carth.  98. 

(bj  In  a  lease  of  lands  for  vears, 
if  a  stranger  enter  before  the  lessee, 
such  lessee  shall  not  maintain  cove- 
nant upon  this  ouster,  because  he  was 
never  a  lessee  in  privity  to  have  the 
action.  2  Danv.Abr,  234.  pi.  6.  So 
when  the  thing  demised  runs  to  decay, 
and  the  lessee  cannot  have  the  benefit 
of  it,  covenant  lies  not  for  this  non- 


feasance, nor  can  it  be  brought  for 
a  thing  which  was  not  in  esse  at  the 
time  of  the  making  of  the  lease.  2 
Danv,  Abr.  233.  pi.  6* 

A  covenant  that  lands  shall  con- 
tinue of  such  a  value,  notwithstand- 
ing any  act  done,  or  to  be  done,  ex- 
tends only  to  the  time  when  the 
covenant  was  made,  and  not  to  the 
time  future.  Maynie  v.  Scott,  Cro. 
Eliz.  479.'  lLiU.Abr.352. 

So  where  a  lease,  Spc,  is  void,  as 
there  can  be  no  breach  of  covenant, 
this  action  will  not  lie.  Soprani  v. 
SkurrOy  Yelv.  18,  Ip.  Yet  where 
covenants  are  collateral  to  the  lease 
and  interest,  though  that  be  void, 
the  covenants  may  bo  good.  Waller 
V.  Dec.  df  Cap.  Norwich,  Ow.  1^6 » 


agwnst 
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against  B.  B.  paid  the  condemnation ;  upon  which  A»  released  all  ac- 
tions, executions,  8fc.  by  deed,  and  by  the  same  deed  promised  to  dia- 
charge  all  writs  of  execution  against  B.  upon  the  said  judgment. — Be- 
nishe  v.  Hildershy^  M.  16  Jac.  I.  1  Rol.  Abr.  517.  (a) 

If  tlie  covenant  be  joint,  yet  if  the  interest  be  sevei^l;  the  covenant 
diall  be  taken  to  be  several,  and  though  the  covenant  be  joint  and  seve- 
ral, yet  if  the  interest  be  joint  die  action  must  be  so  too ;  {Calthorpe^s 
Ca.  Dy,  337 J)  as  if  J.  covenant  to  do  an  act  for  the  benefit  of  B.  and 
X).  and  enter  into  bond  to  them  et  cuilibet  eorum  for  performance,  the 
interest  being  joint  each  cannot  bring  a  separate  action  ;  (Sihigsby's  Ca. 
30  Eliz.  5  Co.  19)  but  two  may  bind  themselves  jointly  and  separately 
to  pay  money,  and  the  obligee  may  sue  which  |ie  pleases. — Eccieston  v* 
Clipsham,  T.  20  Car.  II.  1  Saund.  155. 

If  several  covenant  jointly  and  severally,  a  defeasance  to  one  is  a  de- 
feasance to  all ;  but  in  such  case  if  A.  covenant  that  he  will  not  sue  B, 
yet  he  may  still  sue  the  rest,  for  tliough  a  covenant  that  is  a  perpetual 
bar,  (o  avoid  circuity  of  action,  is  construed  a  release,  yet  it  is  not  so  in 
its  nature,  and  tlierefore,  where  be  has  a  remedy  left  against  the  rest, 
[*158]  it  shall  be  *  construed  a  covenant  and  no  more.  iCtaytonv,  Kynaston, 
M.  12  W.III.  12Mod.2ae.)  So  two  deeds  made  at  the  same  time 
between  the  same  parties,  that  have  not  a  reference  the  one  to  the  other, 
shall  not  be  construed  to  be  a  defeasance  the  one  of  the  other. — Lacy 
V.  Kynaston,  T.  13  VV.  III.  ib.  5b2. 

And  note.  That  hi  case  of  leases  for  years,  the  defeasance  maybe  after 
the  first  deed,  biit  it  would  be  otherwise  in  case  of  freeholds  of  corporeal 
inheritances. — Uambfy  v.  Bp.  of  WhUon  et  aP,  T.  16  &  17  Geo.  II, 
C.  B. 


fa)  But  covenant  will  not  lie 
upon  an  agreement  without  deed,  but 
case  will.  F.  N.  B.  145.  Nor  does 
it  lie  in  a  lease  made  by  the  com- 
mittee of  a  lunatic,  for  he  cannot 
make  a  lease  at  law.  Knipc  v.  Pal- 
mer, 2  Wils.  130.  And  it  does  not 
lie,  if  a  covenant  be  for  a  .personal 
act  of  the  testator,  if  the  breach  is 
not  in  his  life-time ;  nor  upon  a  ver- 
bal agreement,  .for  it  cannot  be 
grounded  without  writing,  except  by 
special  custom.  F.  N,  B.  145. 

A  recital  of  an  agreement  in  the 
beginning  of  a  deed  will  create  a 
(Covenant,  on  which  this  action  will 


lie.  Barfoot  v.  Pickard,  3  Keb.  465, 
Sevirn  v.  Clarke ,  I  Leoi).  1^2. 

So  when  a  covenant  refers  to  a 
preceding  instrument  upon  which  it 
is  founded,  the  instrument  shall  so 
determine  the  covenant  as  that  the 
covenant  shall  not  exceed  it.  George 
v;  Butcher,  2  Vent.  140. 

But  where  a  covenant  is  founded 
oti  a  conveyance  of  an  estate,  if  the 
conveyance  be  void  the  covenant  is 
void  also.  CapenhurMt  v.  Capenhurst^ 
T.  Raym.  2/.  Yet  it  is  otherwise 
where  the  covenant  is  independent  of 
the  estate  as  to  pay  the  money,  4*^, 
Northcote  v,  Undcrhill,  Salk,  199- 

Indenture 


Chap,  III.]  covenant. 

Indenture  between  Rolle  and  another  of  the  one  part,  and  Yate  of  the 
other  party  among  other  covenants  one  was  thus :  *'  It  is  agreed  betweea 
**  the  parties,  that  Yate  shall  enter  into  a  bond  to  pay  Rolle  £\60  hj 
<<  such  a  day/'  Rolle  died^  the  money  not.  being  paid,  his  executors 
brought  covenant  against  Yate;  and  the  court  held  that  he  who  survived 
ought  to  have  the  action. — Rolle  v.  Yate^  T.  8  Jac.  I.  Yelv.  177. 

if  in  covenant  against  two  there  be  judgment  by  default  against  one, 
aiKl  the  other  plead  performance,  which  is  found  for  him,  the  plaintiff 
shall  not  have  judgment  against  the  other. — Porter  v«  Harris,  £.  14 
Can  II.   1  Lev.  63. 

If  two  men  lease  for  years,  and  covenant  that  the  lessee  shall  enjoy 
free  from  incumbrances  made  by  them,  this  shall  be  taken  to  be  several 
as  well  as  joint. — Merritons  Ca.  Noy.  86. 

Note ;  If  the  covenant  be  joint,  and  the  action  brought  only  against 
one,  advantage  must  be  taken  by  pleading  it  in  abatement.  {Vernon  v. 
Jefferies^  M.  14  Geo.  II.  2  Stra.  1146.)  But  where  it  is  brought  by 
one  covenantee  where  there  are  several,  advantage  may  be  taken  of  it 
without  pleading  it  in  abatement  by  craving  Oyer,  and  demurring  gene- 
rally ;  {Anon.  T.2I  Car.  11.  1  Sid.  420.  1  Vent.  34.  S.C.)  Note, 
tenants  in  common  ought  to  join  in  the  action  of  covenant  for  rent.— 
Co.  Lit.  198.  (a) 

A.  covenants 
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fa)  For  in  personal  actions  they 
must  join.  Kitchen  v.  Buckley^  1  Lev. 

109. 

Furthermore,  where  a  covenant  is 

made  to  many,  as  with  and  to  them 

together  cum  quotibet  eorum,  yet  it 

shall  be  construed  according  to  the 

interest  it  passes.     Slingsbys  Ca,  5 

Co.  19.  S  Leon.  l€0.    Matthewson's 

Ca.  ibid.  22 ;  and  the  same  is  to  be 

understood  of  legal  interests.  Ander^ 

son  v.  MarthdatCy  i  East,  497- 

So  joint  covenants  shall  be  taken 
distributively  for  the  benefit  of  the 
•estate.    Merriton*s  Ca.  sup. 

Where  the  covenant  is  a  covenant 
in  law,  it  shall  be  taken  to  be  joint 
if  the  interest  be  so,  and  the  action 
must  be  brought  against  the  cove- 
nantors jointly  for  a  breach  at  the 
time  of  making  it,  but  for  a  subse- 
quent breach  it  may  be  sued  seve- 
rally. -Coleman  v.  Shcrwin^  Salk« 
137. 


Where  a  covenant  is  joint  and  se- 
veral, an  action  may  be  brought 
against  one,  and  a  breach  assigned 
in  the  neglect  of  both.  Lilly  v. 
Hedges^  Stra.  553.  8  Mod.  1C6. 

If  several  covenant  jointly  and  se- 
verally, a  defeasance  to  one  is  a  de- 
feasance to  all  *;  but  the  covenant(*e 
may  covenant  with  one  not  to  sue 
him,  and  yet  sue  the  rest.  Clayton 
v.  Kyndstort,  12  Mod.  222. 

Where  the  interest  of  the  cove- 
nantors is  joint  and  one  dies,  the 
survivors  must  bring  the  action, 
averring  the  death  of  their  com- 
panions.   Rolle  v.  YatCf  sup. 

If  one  named  as  covenantee  in  a 
deed  has  not  executed,  it  ought  to 
be  so  averred  in  an  action  by  his 
companions.  Vernon  v.  Jefferies^ 
sup.  but  more  fully  in  7  Mod.  358. 

From  the  cases  of  Anderson  v. 
Mavtindahy  sup.  and  Scott  v.  God- 
wVi,  1  Bos.  &  PuU.  67,  it  ap- 
pears 
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A.  covenants  diat  B,  shall  serve  D.  as  an  apprenticfi  for  seven  yetirs 
and  dies ;  i(  B.  departl^ithin  tlie  term,  covenant  will'  lie  against  the 
executor  of  J.  though  not  named.-^i?r9.  Covenant,  12. 

Covenants  real,  or  such  as  are  annexed  to  estates,  shall  descend  to 
the  heir  of  the  covenantee^  and  he  alone  shall  take  aidvaiHage  of  them,  fa) 
As  where  the  lessee  covenants  with  the  lessor,  his  executors  and  adoiini* 
strators,  to  repair,  the  heir  of  the  lessor  may  have  covenant,  though  not 
named.  So  if  A.  covenant  to  make  a  new  lease  to  /.  S.  at  the  end  of 
the  end  of  the  term  J.  S,  dies  before,  his  executor  may  bring  covenant, 
though  not  named.— -CAopmait  v.  Dalton,  T.  5  Eliz.  PI.  Com.  290.  (b) 

Where  the  plaintiff  declared,  that  the  defendant  sold  to  the  plaintiff's 
testator  certain  land,  and  covenanted  with  him,  his  heirs  and  assigns, 
that  he  should  enjoy  against  him  and  Sir  P.  Vanlore,  and  all  claiming 
under  them ;  and  assigned  for  breach,  that  one  claiming  under  Sir  P. 
[  *  159  ]  Vanlore  ejected  his  testator,  it  *  was  objected,  that  the  action  ought  to 
have  been  brought  by  the  heir  or  assignee.  But  it  M'as  holden  that  the 
eviction  being  in  the  life-time  of  die  testator,  he  could  not  have  an  heir 
or  assignee  of  this  land,  and  so  the  damages  belong  to  the  executor, 
though  not  named. — Lucy  v.  Lavingtou,  M.  23  Car.  II.  2  Lev.  26. 

The  assignee  of  a  term  is  bound  to  perform  all  the  covenants  which 
are  annexed  to  the  estate,  such  as  to  pay  rent,  repair  houses,  ^c.  {Wind-- 
S9r*s  Ca.  41  Eliz.  5  Co.  24.)  fc^  but  if  the  lessee  covenant  to  build  a 

wall 


pears  that  if  thq  objection  of  other 
covenantees  nol  being  joined  as 
plaintiffs,  arises  on  the  face  of  the  de- 
claration, defendant  may  take  ad- 
vantage of  it  by  demurrer  or  by 
writ  of  error,  according  to  Slirtgsb/s 
Ca,  sup.  So  where  there  arc  seve- 
ral covenantees,  and  one  only  brings 
an  action,  without  averring  the  death 
of  tGc  others,  defendant  may. either 
take  advantage  of  it  at  the  trial, 
as  a  variance  an  the  plea  of  non  est 

factum.  Ecclestgn  v .  Clipsham^  Sauud. 
154,  n.  (I);  or  be  may  crave  oyer, 
and  demur  generally.  Vernon  v.  Jef- 

fcries^  lup.  In  Eccleston  v.  Ciipsham^ 
the  objection  being  taken  on  arrest 
of  judgment,  the  plaintiff  disconti- 
nued. Note,  where  there  arc  two 
covenantors,  and  one  only  is  sued, 
defendant  may  take  advantage  of 
the  omission  by  plea  in  abatement. 


Per  Lee,  C.  J.  in  Vernon  v.  Jejferies, 
sup. 

Ca)  If  a  man  covenants  with  an- 
other to  do  any  thing,  his  heir  shall 
not  be  bound  unless  he  is  expressly 
named,  and  yet  real  covenants  shall 
descend  to  the  heir  of  the  co\x''> 
nautee^  who  alone  shall  take  advan- 
tamc  of  them,  because  it  runs  with 
the  land. 

(bj  So  if  a  man  covenants  with 
another  to  do  a  personal  thing  and 
dies,  bis  executor  or  ailnHnistrator 
shall  have  covenant  upon  it.  F,N.B. 
145. 

(c)  Covenants  in  law  which  run 
with  the  land  shall  extend  to  the  as* 
signee,  who  may  maintain  this  action 
on  them  as  upon  the  words  '*  demise 
and  grant.''  The  assignee  shall  have 
a  writ  of  covenant  if  ejected^  for  as 
the  lessee  or  assignee  has  the  annual 

profits 
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Vfall  upon  the  premises,  it  shall  not  bind  the  assignee  unless  he  be  ex* 
pressly  named  in  the  covenant,  and  though  he  be  named,  yet  if  the  co- 
Venant  were  broken  before  the'  assignment,  he  shall  dot  be  bound.-^* 
Grescot  v.  Green,  E.  12  W.  III.  1  Salk.  199-  St.  Saviour's,  Southwark, 
V.  SwtV//,  H.  1762.  lBlB.S5i.(a) 

A,  leases  to  B.  who  covenants  to  repair,  and  assigns  to  J,  S.  who 
tlies  intestate,  ttie  lessor  may  bring  covenant  against  the  administrator 
of  J.  S.  and   declare  agBioat  faim  as  an  assignee. — Tilney  v.  Nonii^ 

E.  leW.  IlL  Carth.319. 

•  •  . 

If  the  leasee  covenant  ,tp  repair  or  pay  )rep,t,  and  gr^nt  oVer  his  term, 
>*et  covenant  will  lie  against  him  or  his  executors,  tboueh  the  lessor  have 
accepted  rei^t  from  the  assignee.--^  Bcfrnar J  y.  Godscall,  M,  16 12.  Cro. 
Jac.  309- 

So  an  assignee  who  assigns  over  is  liable  tQ  covenant  for  the  rent  in- 

burred  during  his  pnjoyment^  and  if  covenant  be  brought,  he  may  plea^, 

that  trefore  any  rent  was  due  he  granted  and  assigned  all  his  term  to  J.  S» 

who,  bv  virtue  thereof,  entered  and  was  possessed ;  and  tliis  will  be  si 

good  discharge  without  alledging  notice  of  the  assignment,  and  thp  ai- 

signment  will  be  good  diough  made  the  day  before  the  rent  due  to  a 

prisoner  ia  the  |7e^,  mr  can  the  plaintiff  take  any  advantage  of  it  by  re« 

plying  per  fraudem,  unless  he  can  prove  a  trust :  it  was  the  Jessor's  own 

fault  and  folly  to  take  the  first  assignee  for  his  tenant,  nor  is  he  without 

liemedy,  for  he  may  bring  covenant  against  the  lessee,  or  distrain  upon  the 

land. — Jordan  v.  Cowell,  9  Geo.  II.  Knight  v.  Buckley,  E.  19  Car.  II. 

J  Lev.  215.    Tf^ursby  v.  Hall,  H.  21  Car.  11.    1  Sid.  402.    Lekeux  r. 

Nash,  per  Lee,  at  Guildball>  H.  1744.  2  Sua.  1221.  Pitchers.  Tovey, 

E.  4W.11I.  Salk.  61.  Carth.  177.  (b) 

As 

{'rofits  in  return  for  rent,  so  for  the  assignees,  for  he  is  in  law  the  assignee 

OSS  of  them  he  is  entitled  to  a  com-  of  A-    Chapman  v.  Dalton,  Plowd. 

I^ensation  from  the  lessor.  Nokes*  Ca.  294. 

4  Co.  SO.   Spencers  Ca.  5  Go.  17.  (^a)  As  where  a  lessee  covenanted 

Ifarvey  v.  Oswald^  Cro.  Eliz.  553.  to  pull  dqwn  old  houses  and  build 

So^ssigpces  who  comein   by  act  new  ones  in  seven  years,  and  did 

of  law  shall  have  the  bencAt  of  these  not,  but  after  seven  years  assigned 

covenants,  and  maintain  this  action  the  promises  demised.    St.  Saviour^ 

AS  tenant  by  staple,  by  statute  mer-  jSouthwark,  v.  Smithy  sup. 

chant,  or  elegit^  or  he  who  purchases  An  assignee,  though  i^ot  named  iu 

a  lease  for  years  under  e,u  execution,  a  condition,  may  pay  the  money  to 

So  shall  a  tenant  by  the  curtesy,  and  save  land,  but  he  shall  not  receive 

so  the  husband  of  a  f£roe  lessee  for  any  money  unless  he  be  named.     1 

years  who  survives.    Spencer's  Ca.  Jnsi,2lS. 

sup*    So  the  executor  df  fi.  who  was  Cb)  In  an  action  by  the  last  as* 

executor  of  A.  shall  have  the  benefit  signee  of  a  term  against  one  who  had 

of  a  coyeiiant  made  with  d.  and  his  agreed  to  purchase  the  residue  of"  the 

T  '     *                                         terra> 


1^9  3  Actions  founded  on  Contract.       [Part  11. 

As  the  assignee  shall  be  bound  by  a  covenant,  which  nins  with  ths 
land,  so  shall  he  take  advantage  ,of  it.  If  a  man  lease  land  to  an* 
other  by  indenturei  this  covenant  in  law  will  go  to  the  assqpiiee  of  the 
Urm.'^Spencer^s  Ca,  £5  Eliz*  5  Co.  17 •  (a) 

B, 


term,  it  was  held  that  the  plaintiff 
must  prove  all  the  mesne  assign- 
ments and  the  lease.  CroAy  v.  Percy, 
1  Camp.  303.  But  where  an  action 
was  brought  by  the  assignee  of  a  re- 
version against  a  lessee,  proof  of  rent 
paid  by  the  lessee  is  evi()ence  of  the 
assignment.  Doc  v.  Parker^  Pea. 
£vid.  267. 

(a J  When  the  covenant  relates  to 
and  is  to  operate  upon  a  thing  as 
being  parcel  of  the  demise,  the  thing 
to  be  done  by  force  of  the  covenant 
is  quodam  modo  annexed  to  the  thing 
demised,  and  shall  gowith  the  land, 
biadiDg  the   assignee    to   the   per- 
formance though  not  named,  as  if 
the  covenant  be  to  repair  a  house 
then  demised,  this  shall  bind  the  as- 
signee though  not  named.    Spencers 
Ca.  sup.  Tatem  v.  Chaplin,  2  Hen.  Bla. 
133.     Std  secus  where  the  covenant 
relates  to  a  thing  not  in  being  at  the 
time  of  the  demise,  as  if  it  be  to  build 
a  wall  on   the  land  demised  ;    yet 
where  the  covenant  names  the  as- 
signee   particularly,    he    shall    be 
bound,  even   in  the  latter  case,  but 
to  do  a  thing  which  is  merely  col- 
lateral to  the  thing  demised,  as  to 
build  a  house  on  some  other  part  of 
the  lessor's  lands,  there  the  assignee 
shall  not  he  bound  though  named. 
BaUy  V.  JVelU,  3  Wils.  25. 

So  where  a  covenant  is  for  the 
benefit  of  the  thing  demised,  it  shall 
extend  to  the  assignee.  Cockson  v. 
Cock,  Cro.  Jac.  1^  ;  and  so  where 
it  tends  to  the  support  of  the  thing 
demised,  though  the  assignee  is  not 
named.  Dean  Jf  Chap,  of  Windsor, 
V.  Gover,  2  Saund.  302;  but  if  he  be 
named,  no  action  will  lie  against  him 
if  the  covenant  has  been  broken  lx> 
fore  the  assignment.  Grescoty.  Green, 
Salk.  199.  St  Saviour's,  Southwark^ 
y.  Smith,  1  Bla.  351.  3  Burr.  1271. 


To  entitle  the  lessor,  however,  to 
maintain  this  action  against  a  lessee 
as  assignee,  he  must  be  lessee  of  the 
whole  term,  and  no  part  must  be  re- 
served. Holford  V.  Hatch,  Dougl. 
174,  (183.)  TUney  v.  Norris,  Carth. 
519*  Spencer*s  Ca.  sup.  Deridey  \. 
Custance,  4  T.  Rep.  74. 

As  to  bow  far  the  leuee  or  assignei 
are  liable  in  covemint,  there  is  this 
material  difiercnce,  that  the  lessee, 
from  his  covenant,  has  a  privity 
both  of  contract  and  estate,  and 
though  he  may  destroy  the  privity  of 
estate  by  assignment,  yet  the  privity 
of  contract  remains  to  make  him 
chargeable.  Chancellor  v.  Poole, 
Dougl.  736,  (765.)  But  the  assignee 
comes  in  privity  of  estate  only,  and 
therefore  his  liability  ceases  with 
his  possession.  Eaton  v.  Jacques, 
Deugl.  441,  (458.)  The  lessee  also 
is  liable  for  a  breach  committed  by 
the  assignee  after  assignment.  IVd" 
ker*s  Ca.  3  Co.  22.  Barnard  v.  Gods* 
call^  Cra  Jac.  309.  Norton  v.  Ack- 
lane^  Cro.  Car.  580.  Auriol  v.  MiUs, 
4  T.  Rep.  94.  But  not  the  assignee, 
unless  in  possession.  Taylor  v.  Shum, 

1  Bos.  U  Pull.  21.    Lekeux  v.  Nash^ 

2  Stra.  1 22 1 .  Pitcher  v.  Twey,  1  Show. 
340.  et  sup.  Chancellor  v.  Poole,  sup. 
Vide  etiam  Bamfather  v.  Jordan, 
Dougl.  435.  (452.) 

It  is  to  be  observed,  however,  that 
this  distinction  between  the  lessee 
and  assignee  applies  only  to  cases 
of  express  covenants  in  deed,  for  it 
differs  in  the  case  of  covenants  which 
are  collateral,  for  in  such  case  this 
acti()n  will  lie.  Batchelor  v.  Gage, 
W.  Jo.  223. 

So  covenant  will  lie  against  an 
assignee  of  part  of  the  thing  demised. 
Conan  v.  Kemise,  W.  Jo.  245,  or  Qmg" 
ham  y.King,  Cro.  Car.  J  21,  which  is 
S.  C.   and  which  is  recognized  in 

Stevenson 


Chap.  IIL]  covenant.  '^^^ 

By  32  Hen.  VIII.  c.  34,  which  recites,  Whereat  divers  had  lands, , 
maDors,  Sfc.  for  life  or  years  by  writing,  containing  certain  considera- 
tions and  agreements,  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors,  and  assigns,  as  on  the  part  of  the  lessors  and  grantors, 
their  heirs  and  successors :  and  whereas  by  the  common  law  no  stranger 
to  any  condition  or  covenant  *  could  take  advantage  thereof:  it  is  en-  [*l60j 
acted,  that  all  persons,  their  heirs,  successors,  and  assigns,  which  have 
or  shall  have  apy  grant  of  the  king  of  any  lands,  manors,  S^c.  or  any  re* 
version  thereof,  and  also  other  persons  being  grantees  or  assignees  to  or 
by  the  king,  or  to  or  by  any  other  person  or  persons,  and  the  heirs,  exe- 
cutors, successors,  and  assigns  of  every  of  them,  shall  and  may  have  like 
advantage  by  entry  for  non-payment  of  rent,  or  for  doing  waste  or  other 
forfeiture,  and  the  same  remedy  by  action  opiy  for  not  performing  other 
conditions,  covenants,  and  agreements  contained  in  die  said  leases, 
against  the  lessee  and  grantee,  their  executors,  administrators,  and  as- 
signs, as  the  lessors  and  grantors,  their  heirs  or  successors  ought,  should,. 
or  m^ht  have  had  at  any  time  or  times;  (a)  and  by  the  same  act  all  far<« 
iners,  lessees  and  grantees  for  years,  life  or  lives,  their  executors,  adml* 
nistrators,  and  assigns,  shall  and  may  have  like  action  and  remedy  against 
all  persons,  their  heirs,  successors,  and  assigns,  which,  by  the  grant  of 
the  kingj^  or  other  persons,  shall  have  the  reversion  or  any  part  thereof, 
for  any  condition,  covenant,  or  agreement  contained  in  their  leases,  as  the 
lessees  or  any  of  them  might  or  should  have  had  against  the  lessors  and 
grantors,  their  heirs  and  successors ;  recovery  in  value  by  reasQu  of  any 
warranty  in  deed  or  in  law  only  excepted,  ^ 


SieotMOfi  V.  Lombard^  2  East,  57^. 
And  as  to  how  far  actual  possession 
is  neccstiary  to  constitute  the  lessor  so 
as  to  maintain  this  action  against 
an  assignee,  vide  Walker  v.  Retots^ 
Dougl.  444.  (461),  n. 

A  covenant  which  relates  to  per- 
sonal goods  will  not  bind  the  as- 
signee, because  there  is  no  privity. 
Spencer's  Ca,  sup.  on  the  authority 
of  which  it  was  determined  that  a 
covenant  to  name  an  arbitrator  to 
value  trees  does  not  run  with  the 
land.  Graif  v.  Cuthbertson^  Selw. 
N.  P.  Abr.  428. 

An  assignee  of  a  lease,  to  exone- 
rate himself  from  his  liability  tinder 
the  covenants,  must  part  with  all 
his  interest  in  the  thing  demised,  for 
if  he  convey  less  he  will  remain 
liable.  Derby  ▼.  Taylor ^  1  East,  502. 


Vide  etiam  HoUordy.Haichy  Dougl. 
157.  (183.)  Palmer  Y.  Edwards/ib. 
178,  (187)  n.  And  in  the  case  of  a 
mortgage  it  was  held  that  such  an 
assignment  is  not  a  conveyance  of 
all  the  interest  of  the  assignor  so  as 
to  make  the  mortgagee  (not  in  pos* 
session)  liable  for  rent,  though  the 
mortgage  wais  forfeited.  Eaton  v. 
Jacques^  Dougl.  438,  (454.)  Lord 
Kenyan^  however,  expressed  his  dis* 
approbation  of  this  case  in  fVester* 
dell  v.  DaUj  7  T.  R.  312 ;  and  again 
in  Stone  v.  Evans^  cited  in  7  East. 
371,  and  reported  also  in  Woodf. 
Landl.  ^  Ten.  113. 

(a)  At  common  law,  and  before 
this  statute,  no  grantee  or  assignee 
could  take  the  benefit  of  a  condition 
for  re-entry.  It/.  347.  Co.^>.21^« 


TS 


^8**  Actions  founded  on  Contract.        [Part  II, 

It  is  pim  Ais  act  does  not  extend  to  gifts  id  <tiiil/  nor  to  a  grantee 
by  fine,  tiH  attornment,  for  it  must  be  intended  of  aucb  ifesig^ees  o«iy, 
as  have  had  aH  eereneoies  by  law  requisite. — €o.  LUt.  'fll5. 

The  first  danse  extends  to  gmitees  of  part  of  the  e^te  «f  the  rever- 
sion, but  not  to  grantees  of  the  reversion  in  part  of  Che  land.  IM.  (a) 

Whoever  comes  in  by  the  iict  and  limitatieii  of  the  party,  though  in 
the  post,  is  a  iuffident  grmtee  wrthiu  this  sttflnte,  bat  k  does  not  m* 
tend  to  such  as  come  in  merely  by  act  of  -law>  nor  to  him  viho  is  in  ef 
another  estate.  Ibid, 

The  grantee  rfiall  not  take  advantage  of  a  condition  before  he  has 
given  notice  to  the  lessee,  thoufijh  he  may  of  a  covenant. — Chaworth  v. 
Philips,  E.  I6O9.  Mo.  876.  Co.  litt.  tub.  Hingen  v.  Payne,  E. 
1619.  Cro.  Jac.  476.  (b) 

The  words  ''  other  forfeiture,^  aimll  be  taken  for  other  forfeitnres  like 
to  the  examples  there  put,  viz.  payment  of  rent,  or  Acing  waate,  which 
are  for  the  benefit  of  the  reversion,  and  therefore  conditions  for  pay* 
Inent  of  any  sum  in  gross,  delivery  of  corn,  Ifc,  are  not  widiin  the  mean- 
ing of  this  act.  (c)  The  privity  of  action  is  transferred,  and'  it  may  be 
f  *I61  ]  ^^^^4^^  ^  ^^  ^cotintry  wheie  die  covenant  was  made,  as  weH  as 
where  the  land  tie8.-^Z%tfrri^  v.  Phni,  E.  21  Car.  11. 1  Saund.  SST.  (d) 


(a)  See  Matures  v.  Wcstvoad, 
Cro.  £liz.  599'  61 7»  where  it  was 
held,  that  the  assignee  of  part  of  the 
estate  in  reversion,  or  of  a  grant  for 
years  of  part  of  the  reversion  in  fee, 
may  take  advantage  «f  the  condi^ 
tion. 

But  in  iff  V.  Arnold,  4  Leon.  27» 
}t  was  hcl.d,  that  if  there  be  a  lessee 
«f  three  acres,  and  the  revcrsfon  be 
^granted  to  two  of  them,  the  grantee 
shall  not  have  advantage  of  the 
Condi tion^  for  it  is  entire,  and  caa« 
not  be  apportioned. 

(b)  The  grantee  or  assignee  shall 
onty  take  advantage  of  such  con- 
ditions as  are  for  the  benefit  of  the 
reversion,  lil^e  those  put,  as  for  waste, 
non-payment  of  rent,  SfC.  Chaworth 
V.  PiilipSf  sup.  but  not  for  paying 
a  sum  in  gros»«     Hing€H  v.  Payne, 

sup. 

(c)  Where  the  mortgagor  aqd 
mortgagees  of  a  term  Inade  an  under- 
'lease,   in  which  the  covenants  for 

rent  and  repairs  were  with  the  roort* 
^  f  agor  and  his  assigns  only,  it  waf 


held,  that  the  assignee  of  the  moti^ 
gagor  coold  not  sue  for  the  breach  of 
such  covenants,  for  they  were  colla- 
teral, and  not  ronningwith  the  laod, 
but  entered  into  with  a  stranger  to 
tlus  land,  that  is,  with  the  mortgagpr, 
who  had  only  an  equity  of  redemp- 
tion. Webb  V.  Hussell,  3  T.  R.  402, 
where  Lord  Kenijon  recognized  the 
case  of  Lord  Treasurer  v.  Barton^ 
Mo.  94,  where  it  was  said,  that  if 
the  estate  in  reversion  in  respect  of 
which  the  condition  or  covenaat  was 
made  be  extinguished,  the  coaditiod 
or  covenant  is  also  extinguished. 

And  in  Dumpor's  Case,  4  Co.  120» 
it  was  held,  that  he  who  enters  for 
condition  broken  must  be  in  of  tbe 
same  estate,  which  be  had  at  lbs 
time  the  condition  was  created. 

(dj  Vide  Barker  v.  Damtr,  Carth. 
183.  3  Mod.  336.  Sal^.80.  I  Show. 
19},  where  it  was  held,  that  cove- 
nant  against  an  assignee  .of  a  term 
was  a  local  action,  becajuse  it  is 
Jbunded  o^i  Jtiis  pnvity  of  ^tate. 


Chap*  III.]  covenant. 

^as%iiee.^Covenant  by  tb«  assigQee  of  the  letsor  against  the  lessee 
•fler  bi^  as^^meut,  and  after  accei^tance  of  rent  from  the  assignee,  it 
10  ^ot>d  wkbin  the  statute. — AihwrU  v.Mingujf,  M.  38  Car.  IL  i  Show. 

154.  (a) 

It  was  fi»ritierly  holden,  that  the  surrenderee  of  a  copyhold  was  not  an 
asaigaee  within  ibis  aet ;  (Beai  v.  Brader^  T.  I6l7.  Cro.  Jac.  S05» 
Yelv.298-  Rowden  V.  UalU^r,  Cro.  Car.  42*  Gilb.  Tea.  181.)  but 
4he  ktter  cases  have  boldea  otherwise. — Giover  v.  Cope,  £.  0  W.  &  M. 
Carth.  905.  Salk.  185.  S  Lev.  326.  4  Mod.  80.  iShow.  884.  Skin* 
«96.  S0&.  a.  C.  (h) 

Comituetion  of  Covemnkt — ^All  covenants  are  to  be  takeo  according 
lo  the  iatent  ef  the  parties ;  (c)  as  where  the  oondiliou  of  n  bond  was 


l€i^ 


to 


lii  I  iiiitm   ni   iii<iiH<ii  ii  ml    imi  in  m    im«iTi4'i<Hf*  liiii<n  i<ii  irimii  my  ih 


{a)  St)  the  ti^signce  of  the  tcver- 
stou  who  has  accepted  rent  from  the 
assignee  of  the  lessee,  shall  have  co-  , 
vcnant  against  the  executor  of  the 
lessee  for  a  breach  of  covenant  after 
the  assignmeaty  for  it  is  a  covenant 
tn  ftutf  and  runs  with  the  laad,  and 
the  k&iee,  by  his  own  act,  shall  not 
discbar^  himself.  Brett  v,  Cmnher' 
land^  Cro.  Jac«  521. 

(^)  For  the  surrenderee  of  a  copy- 
bold  peversion  may  aow  bring  debt 
or  covenant  against  the  lessee  within 
the  equity  of  this  statute,  for  that  is 
a  remedial  law,  and  no  prejudice  can 
come  to  the  lord.  Glover  v.  Cope,  sup. 

In  Awder  v.  NttJcti^  Cro.  Elis.  406\ 
ftbarlly  staUki  in  i'dNUuit'tf  Ctue^ 
3  Co.  63. .  lessee  for  years  assigned 
his  lonn  by  indenture  to  J.  8.  and 
thcreia  be  covenanted  that  /.  S*  and 
his  assigns  sboukl  en^y  the  land 
without  interruption.  J.  S.  then  as- 
signed the  term  by  parol,  aii^l  the 
assignee  bdng  •di'iturbcd,  brought 
covenant,  which  was  heid  to  lt«, 
though  the  assignneat  was  not  by 
writing,  becauee  the  assignee  was 
privy  IB  estate.  >2»w-,  howcvier,  by 
tutute  29  Cur,  2.W.  3.  v.  3.  such  es- 
tates or  iaterests  cannot  be  aligned 
anWss  by  deed  ot  note  in  Writing, 

(c)  As  to  the  coDstnicyon  of  cove* 
aants,  L^erd  MoHsfitld  has  talten  a 
distinctioii  t^twi^nsucb-aa  arb  ua« 
plied  by  op^^ration  of  }a1r»<-and  suuh 
as  are  express^  tho  latter  of  which 
aie  takaa  «epe  awiccly^  ^r  a  man 


tn^y,  without  Consideration,  enter 
into  an  express  covenant  by  hand 
and  seal,  to  the  performance  of  which, 
he  is  at  all  events  bound.  Shubrick- 
V.  Salmondf  3  Burr.  1 637 ;  and  where 
the  Covenant  is  express^  there  must 
be  an  absolute  performance,  which 
shall  not  be  discharged  by  any  Col- 
lateral matter;  a  tenant  therafore 
cannot  set  off  his  damages  sustained 
by  fire  against  his  express  covenant 
to  pay  rent  aud  to  repair,  damage 
by  fire  excepted.  Monk  v.  Cooper, 
.9  Stra.  763.  ftayra.  1477- .  £t  vide 
Car</er  v.  Powell,  6  T.  Rep.  3S3« 

But  to  this  there  are  exceptions,  as 
where  a  man  cov^ants  to  do  a  law- 
ful act,  and  that  act,  by  a  subse- 
quent statute,  is  declared  unlawful, 
or  is  forbidden,  the  covenant  shall 
be  annulled  by  the  slatute.  So  if  a 
man  covenants  not  to  do  a  thing 
which  was  then  lawful,  and  a  sub* 
acqueot  statute  compels  him  to  do 
it,  the  statute  repeals  the  covenant. 
B«]t  if  a  man  covenants  not  to  do  a 
Ihrng  which  wars  then  unlawful,  and 
a  subsequent  statute  makes  it  law-* 
ful,  the  covenant  sbail  remain  un* 
^repealed. ,  Breteater  v.  Kit^heU^  /ftalk* 
d^a.  Rayio.  3^1 7. 

COveoants  aie  fto  he  so  construed 
as  D»  have  effie^t,  and  correspond 
with. the  ilneniion  of  the  parties  at 
» she  time  of  entering  into  them.  Com 
'9/  Aiintsy  Plowd.  329.  Thtrafore.:a 
peHbrjnaoceapcprdiiQg  totheletter» 
and  aot  Itie  spirit  of  the  covenant, 

ii 


1(51  b  Actions  founded  on  Contract.        [Paet  II. 

to  deliver  to  the  plaintiff  an  obligation  (in  %vbich  he  was  bound  to  the 
'defendant)  before  such  a  day ;  if  the  defendant  sue  the  plaintiff  on  the 
obligation  and  recover,  and  afterward  before  the  ^ay  deliver  the  obliga- 
tion,  it  will  not  be  a  performance.  But  if  A.  be  bound  to  fi.  that  his 
son  (then  being  infra  annas  nubiles)  should  before  such  a  day  marry  B.'s 
daughter,  and  he  does  marry  her  accordingly,  and  after  at  the  age  of 
consent  disagrees  to  the  marriage,  yet  the  covenant  is  performed.  (7'eafr 
Case,  T.  1582.  Cro.  Eliz.  7.)  But  if  there  be  any  doubt  on  the  sense 
of  the  words^  such  construction  shall  be  made  as  is  most  strong  against 
the  covenantor.  Therefore  if  ji»  covenant  with  B,  that  if  B,  marry  his 
daughter  he  will  pny  him  £Wper  afmuM  without  saying  for  how  long, 
yet  it  shall  be  for  the  life  of  B.  and  not  for  one  year  only.— -Hoofter  v. 
Swain,  E.  15  Car.  II.  1  Lev.  102.^ 

A  covenant  for  quiet  enjoyment  shall  not  be  construed  to  extend  to  a 
wrongful  ejectment  by  a  stranger,  unless  so  expressed. — lUdale  v.  Esiex, 
Hob.  34.  (a) 

If 


is  not  a  legal  performance.  Iggvl- 
den  v.  May,  7  East,  241.  Vide 
etiam  Teafs  Case^  Cro.  Eliz.  7-  Ro- 
binson y.  Aunt  St  1  Sid.  48. 

But  if  a  covenant  be  once  well 
performed,  though  by  a  sub^uent 
act  it  becomes  of  no  effect,  yet  it  is 
a  sufficient  performance.  Leigh  v. 
Hanmer,  1  Leon.  52.  If  however 
there  be  any  doubt  as  to  the  con* 
struction  of  a  covenant,  it  is  a  rule 
that  it  is  to  be  taken  in  that  sense 
which  is  most  strong  against  the 
covenantor,  and  beneficial  to  the 
other  party.  Hookes  v.  Svain^  1  Lpv. 
102.  1  Sid.  151.  Vide  etiam  Flint 
V.  Brandon,  1  Bos.  $i  Pull.  N.  R.  78. 
Covenants  therefore  being  intended 
for  the  benefit  of  the  covenantees, 
the  covenantor  shall  not  be  allowed 
to  defeat  the  effect  of  his  covenant 
by  any  act  whatever.  Griffith  v. 
Goodkand,    T.  Raym.  464.  T.  Jo. 

191. 
No  covenant  shall  be  construed  to 

a  greater  extent  than  the  words  im- 
port either  in  point  of  time,  ArUng* 
ton  v.  Meyriek^  2  Saund.  411. 3  Kebi. 
45.  59,  or  to  take  in  other  persons 
indifferent  from  those  mentioned  in 
the  covenant.  JVoodrqfe  v.  Grten^' 
wood^  Cro.  Elis.  ^i7t  or  to  vary  the 
4iuy  to-beppi<sr»ed..     liondon  City 


V.  Greyme,  Cro.  Jac.  182.  Stephens 
V.  Carrington,  Dough  26.  (27.) 

Therefore  the  operation  of  the 
covenant  must  be  confined  to  that 
only  which  is  in  being  at  the  time 
it  is  made,  and  not  to  any  thing  sub- 
sequent, or  of  a  difierent  nature. 
Daoenant  v.  Sarum  Bishop^  2  Lev.  68. 
1  Vent.  223. 

It  is  not  at  all  material  in  what 
part  of  a  deed  any  covenant  is  iu« 
serted,  for  in  the  construction  of  it 
the  whole  deed  roust  be  considered, 
in  order  to  discover  the  meaning  of 
the  parties.  Per  BuUer,  J,  in  Northsm^ 
berland  v.  Errington,  5  T.  Rep.  523. 
Agreeably  to  the  rules  Jaid  down  for 
the  construction  of  covenants,  and  in 
support  of  the  apparant  intent  of 
the  parties,  covenants  in  large  and 
.  general  terms  have  been  frequently 
narrowed  and  confined.  LMge  v. 
Paxisn^  1  Leon.  116.  cited  by  Lord 
Menborough  in  Iggulden  v.  May, 
sup.  Broughton  ▼.  Conway,  Mo.  58. 
Browning  v.  Wright,  2  fios.  6c  Pull. 
13.  Vide  etiam  Heui  v.  Stevenson, 
3  Bos.  &  Cull.  565. 

{«)  Vide  Selw.  N.  P.  Ab.  413  (n). 
•  for  this  case,  more  fully  abridged  from 
the  record.  Vide  etiam  Perry  v. 
Edwards,  1  Stra.  400. 

The  breach  of  this  covenant  must 


Chap.  IIL]  covenant.  161c 

If  A,  grant  a  rent-diarge  to  £.  for  the  use  of  3.  S.  hahendum  to  £. 
his  h^  and  assigns  to  the  use  of  J.  S.  and  covenant  with  B.  to  pay  to 
the  use  of  J.  S.  if  the  rent  be  behind,  B.  may  have  covenant. — Cook  v. 
Herle,^M.  28  Car.  11.  2  Mod.  138. 

Where  a  man  covenants  not  to  do  an  act  or  thing  which  was  lawful  to 
do,  and  an  act  of  parliament  comes  after  and  compels  him  to  do  it, 
the  statute  repeals  the  covenant. — Brewsitr  v.  Kiichell,  H.  Q  W.  III.  Salk. 
lt)8.  1  Raym.  317-  S.C. 

So  if  a  man  covenant  to  do  a  thing  which  is  lawful,  and  an  act  comet 
to  hinder  him  from  doing  it,  the  covenant  is  repealed.  But  if  a  man 
covenant  not  to  do  a  thing  whiph  was  then  unlawful,  and  an  act  come 
and  make  it  lawful,  such  act  does  not  repeal  the  covenant,  (a) 

If  the  principal  thbg  to  be  performed,  as  the  conveying  an  estate^  [  162  j 
4rc.  be  void,  further  covenants  which  are  relative  and  dependant  thereon, 
are  so  likewise ;  {Tilney  v.  NorrU,  E.  12  W.  III.  1  Salk.  3090  but 
where  the  covenants  are  distinct  and  separate,  it  is  not  material  whether 
an  estate  passed  or  not ;  as  a  covenant  for  the  payment  of  a  sum  of 
money. — Brewster  v.  Kiichell,  supra. 

Breach  of  Covenants.^^For  the  better  understanding  what  shall  be 
said  to  be  a  breach  of  covenant,  and  how  far  it  is  necessary  to  set  it 


be  by  some  act  inconsistent  with  it. 
Witchart  v.  Vine^  1  Brownl.  81. 
Gervis  v.  PeadCj  Cro.  Elis.  6 15,  and 
where  the  covenant  for  quiet  enjoy- 
ment is  ag»in$t  the  entry  or  eviction 
of  the  covenantor,  his  heirs  or  as- 
signs, a  disturbance  by  him,  though 
done  under  a  claim  of  right,  is  a 
breach.     Lloyd  v.  TomkieSf  1  T.  R. 

671. 

Though  this  covenant  is  usually 
against  any  acts  of  the  lessee,  or 
any  claimant  under  biro,  and  those 
who  claira  under  him  arc  such  as 
conic  in  privity  of  title  as  his  heir, 
executor,  or  assignee  ;  yet  there  are 
others  to  whom  this  covenant  will 
extend,  for  it  will  lie  against  the 
executor  of  the  husband  of  a  feme 
covert  seised  in  fee,  whose  husband, 
when  living,  had  covenanted  for  her 
estate.  Hurd  v.  Fletcher^  Dougl.  43. 

And  the  covenant  to  save  harm- 
less moves  generally  on  the  same 
principle. 


(a)  All  covenants  between  persons 
fnust  be  to  do  that  which  is  lawful, 
or  they  will  not  be  binding,  and  if 
the  thing  is  impossible  the  covenant 
will  be  held  void.  Marvin  v.  Forde, 
Dy,  112- 

If  a  man  covenant  to  do  a  thing 
before  a  certain  time,  and  it  becomes 
impossible  by  the  act  of  God,  he  is  not 
excused,  inasmuch  as  he  has  bound 
himself  to  do  it.  2  Danv*  84.  pi.  8* 
As  if  a  person  covenants  expressly 
to  repair  a  house,  and  it  is  burnt 
down  by  lightning,  or  any  other 
accident,  yet  he  ought  to  repair  it, 
for  it  was  in  his  power  to  provide 
against  that  event  in  his  contract. 
Paradine  v.  Jane^  Alleyn,  26,^  27- 
1  LilL  Abr,  149.  But  where  houses 
arc  blown  down  by  tempest,  the 
law  excuses  the  lessee  in  action 
of  waste,  though  in  a  covenant  to 
repair  and  uphold,  it  will  not.  CoU 
thirst  V,  Bejiuhittf  Plowd.  29. 

forth 
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forth  in  dn  action  of  covenant,  it  will  be  proper  likewise  to  takib  notice 
what  would  be  a  breach  of  a  promise  or  condition,  an4  ho^  far  i\  U 
necessary  to  set  it  forth  iu  an  action  of  debt  or  upon  the  case,  {a) 

Debt  upon  bond  conditioned  to  pay  on  or  before  tne  5tK  oJF  September, 
the  defendapt  pleaded  payment  on  the  5th ;  t^e  plaintiff  replied  tdat 


(aj  Breach  of  covenant  is  to  be 
considered,  tirst  with  rgspect  to  the 
time  of  perfonmance^  and  secondly, 
as  to  the  manner. 

Wiihrt^ptct  to  the  tihie,  bovenadts 
are  threefold,  J.  3u^h  as  are  mutual 
and  indcpcnacnt,  wnere  eUner  pa/ty 
nay  reco^r  damages  from  the  other 
for  the  injury  he  has  received  from 
a  breach  of  the  covenants  in  hi^ 
favor,  and  where  it  is  lis'elesis  for  tlie 
defendant  to  alled^c  a  brcfch  6f  the 
CDvepants  oi^  the.  part  ^ f  (be  plpi;^* 
tiff,  as  in  Trench  v.  Trewin,  Raym. 
124.  Boone  y.  Eyre,  2  Bla.  1312. 
hinlock  y.  BlacJclmOf  2  Sauud;  155. 
Cpie  V.  $/iaUett,  3Uy,  4,U         . 

2.  Such  covenants  as  arc  cbnui- 
ttons,  and  dqxrndant  in  which  the 
performance  of  one  depends  on  the 
prior  performance  of  the  other,  aiid 
therefore  till  the  prior  conditio^  Is 
performed,  the  other  party  is  not 
liable  to  ah  action  of  covenant,  hVlt 
on  this  point  the  principal  doubt  is, 
what  constitutes  a  prior  condition  ^ 
dh  which  question  see  Blackivetl  v. 
J^ash,  Stra.  535.  Thorpe  v.  Thorpe^ 
Salk.  171*  But  there  are  excep- 
tions, vide  Peter  v.  Carter,  2  tlol. 
Abr.  438.  Et  vide  Esp.  N.  P.VI^. 
583,  the  dcpendance  therefore  or  in- 
dependance  of  covenants  is  always 
io  be  collected  from  the  evident 
sense  and  meaning  of  the  parties, 
and  however  transposed  the  words 
inay  be,  their  precedency  mU$t  de- 
pend on  the  order  of  time  in  which 
the  intent  of  the  parlies  requires 
J,he  performance.  Per  Man^sfield,  .!. 
in  Kingston  v.  Preston^  cited  DoUgl. 

B()4.  (6'SP.)     ^ 

'5.  Such  covenants  as  are  hiutual 
conditions,  and  are  to  be  petformed 
^t  the  same  time,  for  this,  if  one 
^^rty  be  ready  and  offer  to  perform 
his  part,  and  the  other  neglect  or 


refuse,  he  wfap  was  re^dy  arid  6flere^ 
j|ias  fulfilled  big,  cngage^ients,  and 
may  maintain  covenant  for  default 
of  the  o'^her,  tnoUgh  it  be  not  ccr- 
tsiiii  that  eithisr  is  obliged  ^  dp  tba 
|irst  act.  Jqnes  v.  Barkley^  Dougl. 
^59^  (6si.)  'Qai-ke  V  tM^oh,  1  Strd. 
504.  Milne's  tdUf  5  €6.  iO.  or 
Jltf^^te  y.,Scoift,  Cro.  £li2.  450. 

Secondly.  With  respect  to  the  man- 
ner in  whitb  a  bi*ekch  of  tovenant 
ifniay  b^  committed.  If  the  covenant 
be  a  covenant,  in  a  deed,  this  action 
will  on)y  lie  for  a  misfeasance,  ana 
not  for  nonfeasance.  i?omJ¥et  v. 
Ricraft,  \  SaumL  32  L  lUch  v.  ^1, 
Cro.  E\\f.  43.  But  in  the  case  of  ^ 
covenant  in  law,  an  action  lies  oq 
it,  though  there  has  been  no  act  to 
cause  a  breach.     Holder  y,  Taykr^ 

ob.  M. 

to  brcacll  of  Covenant  rtu^t  al- 
wa.yk  refer  \b  th^t  which  ii  the  suI)t 
jee't  mattei*  bf  the  covertknt  or  under- 
taking. Venn  V.  Glover,  Cro.  Eliz. 
4!21.  Dt!t)s6n  V.  Crewe,  ibid.  705, 
Mof-gfin  V.  HuUt,  2  Vent.  213.  Pirt  v. 
6r««,  9  Ea^'t,  isS. 

And  'it  must  ^Iso'be  confimitted  01^ 
thift  which  is  granted  by  and  parses 
under  the  deed'contatnirig  the  cove- 
nant. Russell  y.Gult&ely  Cro.  Eliz. 
667. 

To  support  this  action  the  b/each 
tnust  be  committed  during  the  exist- 
ence  of  the  estate  on  which  the 
(rovenant  is  placed,  for  if  the  estate 
expire  at  the  'time  the  coVenatit  is 
broken,  this  actions  (it  seems)  can- 
not be  maintained.  Landyddtev, 
Cheyney,  Cro.  Ellz.  157.  Btudcnell 
V.  Rdherts,  2  Wils.  143. 

But  if  the  estate  has  continued 
after  the  breach  Committed,  the 
action  will  lie  even  after  the  estate 
has  expired.  Lanning  v.  Loveringf 
Cro.  £liz.  916. 

he 


he  did  not,  arid  fterfeUpbn  fesu'e  j6ined :  aftfer  vWKd  for  Hit  i>WotiB; 
juclgiiieni  arrpstecJ  WtedWe  tlife  repVicaiWrt  shoiitd  firi^fe  "b^eiA,  flial  life  did 
not  pay  at  ihe  day,  libr  ai  aiiy  time  before ;  for  btfefeHHAfe  he  rfo^s  to6t 
9hew  a  breach  to  intitle  himself  to  his  action,  ^mclk  is  becestory  in  a)i( 
cases  Wiiere  ihb  jpte^  ii  tbilhct^d  dpbti  something  withiii  the  co'nditroq. 
Jiui  it  is  otTi^i^i^e  ikTiei^  the  '(^^ed  f^  oiT  ^  ^olhteral  matter,  (as  a  re- 
lease, ^c.)  JTor  sucH  f)lea  kdmit^  i^  breach,  and  this  rule  holds  iii  a^tt 
pases,  except  m  bonds  for  the  j^erlTormance  of  aW  aw^rd ;  XT/yon  v, 
Carter,  *r.  i7S4.  fi  Sti-.  994.  FktcAer  v.  Hennitigtd'n,  t.  XlOO.  Burr. 
S^4.)  for  iiie're,  t^ou^ti  a  collaf^ral'ihatter  be  pleaded  (sUcfa  as  ntH  ogdrA 
fait,)  jet  the  replicatioii  must  ^h^W  'i^  brekch,  th4t  it  inay  app^r  to  the 
cbor^  to  be  in  such  jp^rt  6f  tJtft  awar^  as  b  gooa  ;  for  an  award  iqay  be 
good  iii  pari  4n^'pad  (a  bart— itferec/ilrA  v.  Jf//e^;t|  £.  ^  ^*  &  Ht 
iSalk- iSfe.  S.  lE^/ 

In  caVe  to\  ttiat  ttie  (]efen^ant  proihised  tQ  deliver,  bn  or  before  the 
5th  January f  tweq^y  quarters  of  corn  out  of  a  ship  into  a  barge,  to  be 
brouglit  by  the  plaintiff,  and  breach  assignea  that  the  defendant  did  nok 
deliver  on  ^e  5th  \  6n  hoh  assumpsit  Verdict  ^or  the  plaindif,  arid  oa 
niotion  in  arrest  ot  judgriieht  ^t  was  nolden  by  HoUf  C.  J.  that  as  the 
flefehdant  could  riot  make  a  tender  before  the  last  day,  it  shall  .riot  b^ 
presunVe^  fhat  the  plaintiff  was  tiiere  to  receive  I't  sooner,  therefore  the 
declaration  wouid  have  been  good  on  demdrrer^  hut  clearty  so  after  verr 
^Vct^  b^ause  an  actual  detivcry  at  any  tiftie  might  have  heen  given  ii| 
evidence  on  ^e  hon  dssump^t.r^Harmon  y,  'OwScn^  }ll.  l^  tV,  lUf. 
Satlc.  140. 

in  debt  upon  l6orid  the  defendant  prayed  oyer  of  (he  condition,  whicb 
was  to  perfbrriv  covenants  in  an  indenture,  and  thereupon  he  brought  the 
indenture  iut6  court,  arid  pleaded  that  there  were  no  covenants  ofi  his 
part  to  he  performed,  llie  * 'plaintiff  prayed  oyer,  and  in  fact  there  [•l631 
being  several  coveiiiints  on  the  de^eridant^9  part  to  be  performed,  he  de- 
murred. Sdifnders  for  the  defendkrit  objected,  tbat  the  plainti^  lial 
demurred  /rojp  hdstivement,  Tor  that  he  oiight  tq  have  shewed  a  breach 
to  rifiaiutairi  his  action  ;  *but  the  pltiintin  had  judgment^  for  it  appeared 
Judicially  to  the  court,  of  the  defendant's,  own  shearing,  that  he  had 
pleaded  a  false  plea,  and  therefore  there  wais  ho  occasion  for  the  plainti^ 
to  shew  any  matter  of  fact  to  maintain  his  actipn. — Feat  v,  Warner,  M^ 
£1  'Car.  11.  1  Siund.  3^6.  2 "Kei^.dGQ.  $.  C. 

In  debt  upon  a  bail-bond,  thp  qeclariEitiou  set  forth  that  i^,  ana  jj^. 
and  the  defendant  became  bound  jointly  and  severally  for  the  appearance 
of  A.  that  A.  did  noi  appear^  and  that  the  defendant  had  not  paid ; 

special 
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special  demiiiTer,  because  not  averred  that  the  money  was  not  paid  by 
eidier  of  the  other  two^  and  compared  to  a  covenant  bv  three.  How- 
ever,  upon  search  of  precedents^  the  plaintiff  had  judgment. — BuJur 
V.  PhiUp$,  H.  8  Geo.  II. 

Debt  on  bond  conditioned  to  perform  an  award,  the  defendant  pleads 
nul  agard.  The  plaintiff  replies,  and  shews  an  award  to  pay  a  sum  of 
money^  but  no  time  expressed  when,  and  assigned  a  breach  in  non- 
payment Ucet  sdBpiui  reqtiisUus.  On  demurrer  the  court  held  it  not  ne- 
cessary to  alledge  a  special  request  but  where  the  other  party  may  tra» 
verse  it,  which  he  could  not  do  here  without  a  departure. — Rodham  v. 
Strother,  M.  29  Car.  II.  K.  B.  3  Keb.SSO. 

There  is  a  great  difference  between  assigning  a  breach  in  an  action  of 
covenant,  and  in  debt  upon  bond  conditioned  for  the  performance  of 
covenants,  because  in  covenant  all  is  recoverable  in  damages,  and  those 
will  be  what  the  party  can  prove  he  has  actually  sustained,  but  in  the 
other  case  a  breach  is  a  forfeiture  of  the  whole  bond ;  therefore  in  cove- 
nant it  is  sufficient  to  assign  the  breach  in  the  words  of  the  covenant, 
but  that  would  not  do  in  debt  upon  bond  for  the  performance  of  cove- 
nants.— Brigsiock  v.  Stannum,  M.  1676.  1  Raym.  107* 

And  this  leads  me  to  take  notice  of  another  difference  between  cove- 
nant and  debt,  viz,  that  at  common  law  in  debt  upon  bond,  with  con- 
dition to  perform  covenants,  the  plaintiff  could  assign  only  a  shogle 
breach,  but  in  covenant  he  might  assign  as  many  breaches  as  he  pleased ; 
but  now  by  the  8  ^  9  fT.  III.  c.  1 1,  the  plaintiff  may  in  debt  on  bond, 
or  on  a  penal  sum  for  performance  of  covenants,  assign  as  many  breaches 
as  he  shall  think  fit,  and  the  jury  shall  assess  not  only  such  damages  and 
r  *  l64  ]  costs  as  have  been  heretofore  usually  done  in  such  *  cases,  but  also  da- 
mages for  such  of  the  said  breaches  as  the  plaiutiff  shall  prove  to  have 
been  broken,  and  like  judgment  shall  be  entered  on  such  verdict  as  has 
been  heretofore  usually  done  on  such  like  occasions ;  and  if  judgment  be 
given  for  the  plaintiff  on  demurrer,  or  by  confession  or  nihil  dicit,  the 
plaintiff  upon  the  roll  may  suggest  as  many  breaches  as  he  shall  think 
fit,  upon  which  shall  be  a  writ  of  enquiry,  tfc.  and  in  case  the  defend- 
ant after  judgment,  and  before  execution,  shall  pay  into  court  such  da- 
mages and  costs,  a  stay  of  execution  shall  be  entered  on  record ;  or  if 
by  execution  the  plaintiff  shall  be  paid  and  satisfied  all  such  demands, 
costs,  and  charges,  the  body,  land,  or  goods  of  the  defendant,  shall  be 
thereupon  discharged,  ^hich  shall  likewise  be  entered  upon  record ;  but 
in  each  ease  such  judgment  shall  remain  as  a  further  security  to  answer 
the  plamtiff  such  damages  as  may  be  sustained  for  further  breach  of  any 

■ 

covenant 
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covenant  in  the  same  deed,  whereupon  the  phindff  may  have  a  id.  fii. 
and  so  Mies  quotia.  (a) 

But  notwithstanding  this  act,  die  plaintiff  may  toke  damages  onlj 
occasione  detentionu  debiti,  and  take  out  execution  fo»  the  penalty.— Diy 
▼.  Bond,  T.  16  &  17  Geo.  II.  C.  fi. 

In  covenant  not  to  buy  or  sell  without  the  pbuntiff *s  leave  for  two 
years,  breach  assigned*  that  dkenis  didms  ac  vicUnu  between  such  a  day 
and  such  a  day  he  had  sold  to  H.  and  several  other  persons  unknown,  goods . 
to  the  value  of  ^£100,  and  per  HoU,  C.  J.  in  debt  on  bond  to  perform 
covenants,  the  replication  must  shew  a  certain  breach,  but  b  covenant 
it  is  enough  to  assign  a  general  breach,  and  this  is  certain  enough,  for 
it  is  so  described,  that  if  another  action  be  brought,  the  defendant  may 
plead  a  former  recoveiy  for  the  same  cause,  and  aver  this  to  be  the 
same  selling.— Punvii  v.  ChevaUer,  T.  1 1  W.  III.  Salk.  1  )9. 

In  covenant  for  rent  the  breach  assigned  was,  that  the  defendant  had 
not  paid,  without  saying  ''  or  his  assigns ;"  and  the  court  held  the 
breach  well  assigned,  for  the  court  will  not  presume  an  assignment.-^ 
Mayor  of  London  v.  Sir  Fisher  Tench,  M.  1733.  K.  B. 

Pieas — Performance. — ^And  now  to  consider  what  shall  be  a  suflScient 
performance,  and  how  to  plead  it.  (b) 

Where  a  person  undertakes  by  bond  for  doing  of  an  act,  it  is  not 
snflkieut  for  him  to  shew  that  he  has  done  all  in  his  power,  for  the  con- 
dition is  for  his  benefit,  and  if  not  performed  he  is  sulject  to  the  pe- 
nalty; however  tbb  rule  is  subject  to  this  exception,  viz.  Where  the  con- 
dition is  prevented  from  *  being  performed  by  the  act  of  God,  as  by  the  [  *  I^  J 


(a)  Covsnant  was  brought  for 
breach  of  a  condition  in  an  in- 
denture, pemurrer,  because  the 
breaches  were  ill  assigned;  and  one 
wasy  '*  that  divers  other  persons 
than,  tfc.  had  been  employed  by 
defendant  to  make  cordage/'  nut 
naming  what  persons:  and  it. was 
said,  that  the  particular  persons 
ouffht  to  have  been  named.  Per 
ElUnboroughy  C.  J.  the  facts  al- 
ledged  in  these  breaches  lie  more 
properly  in  the  knowledge  of  de- 
fendant (who  must  be  presumed 
conusant  of  his  own  dealings)  than 
of  the  plaintiff,  and  therefore  there 
was  no  occasion  to  state  them  more 
particularly.  Gale  y.JUed,  8  Ease, 
$5. 


(h)  If  all  the  covenants  in  an  in- 
denture be  in  the  affirmative,  de- 
fendant may  plead  performance  ge- 
nerally; but  if  they  are  in  the 
negative,  he  must  plead  them  spe- 
cially, and  to  the  rest,  generally, 
for  a  negative  cannot  be  performed. 
Croptoelh  V.  Peewhjf,  Cro.  Eliz.  69  \. 
Lttugktceil  V.  Palnur,  1  Sid.  87. 
Ellis  V.  Box,  AUeyn,  72.  So  if  any 
of  the  covenants  be  disjunctive,  de- 
fendant must  shew  which  he  has 
performed.  Fitzpatrick  v.  Robinson, 
I  Show.  1. 

And  performance  must  be  pleaded 
in  the  terms  of  the  covenant,  other- 
wise it  will  be  bad  on  a  general  de- 
murrer. Scudamore  v.  Stratton,  1 
Bos.  h  Pull.  455. 

death 


s 
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bond  conditioned  to  do  an  act,  and  a  statute  aftenvarib  tnade  it  iHllawful^ 
dfr  By  ^m  tct  of  th6  M)Ifg««  him^lr,  fer  it  MoM  be  linjual  thai  he 
sbbiild  Mtfe  MrMttagb  ttf  hk  K>\t/ti  wroitg<^ii^3Jic6l  y.  Gr«<^  T.  27 
Geo.  II.  (a)  ;         .      , 

CofTfhatft  6if  if  Amke  ^f  «  ^^ft^sUftge  ^kb  tbft  uppttrtanncea,  in 
MlAth  Yb^  d^feiYd^Ht^  t^fttiihit^A  h>  r^aif|  ftiv*  brtach  assigned  iu  dM 
]«l1^Mng ',  ffa^  dl^KtlAMts^  f^lettd^d  tl^  ^fltlry  ot  ihk  filaitititf  ot  atr/ifm 
pdstMiti  Ht  tiM  irt^sthi^.  '^^le  obtt^t  held  it  mi  (irftfi,  for  the  ehtry 
iMO  ttil^  bddc-y^d  'id^i^  ttdt  itMp^vtA  i^e  tb¥eMni  to  rspaif,  tfa  be  ia 
still  itl  ^^ebditifi  bf  (ht  M^sd^e;  b^  Ihe  i%ni  is  tuflilcaded  by  an 
ehtk^  iHto  diiy  piin.«^5rttrW//^  t.  Stvgg  8^  A^drem,  M.  ^  Car.  lU 
C.B.tb) 

Wbere  l^^e  ik  Stn  ^^pr&s^  he^tivid  4h4  Kk%mse  an  affifmalite  in  the 
fkMitMlt,  \S^t  'dt'knQ^ttn  ihtiSt  Mt  {^1(»ftd  g^tlM'aU))  coveiiilittB  perfurmht, 
but  niU^t  stt  fbttb  ihstt  be  ha^  Wt  dbtle  What  he  covtfnadted  not  H  do^ 
ain3  tliiKt  ftt  p^tdtitted  tvhat  h^  i;6y<»Htt»ted  to  perform ;  and  if  any  ol 
tbe  covenants  b«  in  tbe  di^jintetiv^,  ltd  ifttiM  khe^  vvbai  (lari  he  has  per* 
fbritoed;  (Cb.  litt.  303  b.  F/^tthtfi^  ^.  RieiM-dicmi  10  0«o.  H.>;  s^if 
any  of  tbem  be  to  be  done  of  record,  4k6  peffarmattoe  usiist  be  shewn 
ifj^iiXlf,  betatise  th6  reeofd  sbaH  b(f  tried  by  itself ^—loifgAmff  ▼. 
r^ifnif^,  M.  14  Cal:.  it.   1  Sid.  87.     ^  f.  LmirvU,  M,  17  Jae.  h 

palm.  ^0. 

But  itot^i  That  if  the  ««gtitif«  f:t)teftan4  be  bnly  is  dffiraumcc'  of  Ae 
^fmative,  pi^rfbvtimmre  getter^Hy  itr  a  goM  {(tea. 
•  |f  by  a  deed  two  tbbigs  are  to  be  perforised,  one  on  the  part  of  the 
plaintiff,  the  other  on  tbe  part  of  tbe  defendant,  if  there  be  not  mutual 
iettiedy>  tbe  jplaintiff  ought  to  aver  performance  on  his  part :  (Porda^a 
▼.  Cokf  M.  21  Car.  IL  1  Saond.  319.)  But  where  die  agreement  was 
in  these  words^  *^  It  is  agreed  upon  by  G.  S.  and  B.  C  that  the  said 
^  ji9.  C.  aball  givti  /.  S.  £\QO  for  all  bis  latids  ia  Oak;  in  witness 
ff  whereof  ^ve  do  tnutually  ptlt  bUr  l^nds  Hmd  seab :"   It  waa  hoiden 


■  1  \A\\\\    i 


in  iitii>t.UM«t. 


M*M<Mm*> 


i4*«.**« 


{a)  Vide  ct^am  l}a$^r^/  v.lia^^ett^ 
J  Mod.  C65.  S.  P. 

(h)  To  covenant  for  not  keeping 
premises  in  repair  was  pleaded  :  Ut, 
Fcrforroance  :  2d,  A  Licence.  The 
plaintiff  then  offered  to  put  in  the 
dcec>»  without  producing  the  sub- 
acribing  witness  to  prove  the  words 
more  fully  than  they  were  stated  in 
the  declaration.     And  this,  because 


tncre  was  no  plea  bf  nan  rst  facftnH, 
But  ptr  Eltenboytugi^  C.  J.  the  rfe*- 
fendant,  by  not  pleading  nan  est  fae^ 
tum^  only  admits  Us  much  as  is  iq 
upoii  the  record,  if  the  plaiiitiff 
would  avail  himself  bf  any  other 
parts  of  the  deed,  he  must  provt  it 
by  the  attesting  wiitiess  in  the  com- 
toon  way.  tt^itliam$  v.  SiRs,  2  Camp* 
51^. 


Cb4F.  hi.]  c^yj:^AWT.  Jj|S^ 

itiU  tUe  iKcUw  W^st^dl  brojilf^t  >yjiibhpjij4  A^min;  tji^  ponyfy^cf  of  t}f 
\mi,  for  if  U  ivgriJ  npj  cojav,qj'^  jj^Q  ^^f<?ndwt  WJi^l*'  ^^^9f^n  mm  of 

had  been  the  y^qr^  of  ^he  ^fen^^f^  o^y^  and  i\ot .%  x^rds  of  j^^pt^ 
pvrtif s  by  w*y  ^  ;^r,eewje»t,  ^  in  Ui|B  CiW^  9j»Jte^^— ^o^^  v,  ff r^A/, 

If  lbs  O^v^wi^  of  U^«  Q«e  p^rt  b^  iiefigi^livqi  aod  th^  fijiv^tjcvf 
€0iv€iN»fit  of  Ah«  f>tblir  ipr^  b^  n^  f;ou9Xii^xm^n  qf  AUf:  p^9rn)AQ^P 

l^omiedi  for  it  is  n^jt  g  <:(9MAUio«  {Hr^qsdpnt;  a?  a  m^Mi^  cav«nl^^ 
cmoot  h?  ^aid  1^  fc?  jwfowwpd  wbil^  it  if  pp§?ibte  to  b^  |>rpjfe^-^ 

Wit r»  d^a  CiQwiiiAi*  ifi  iof  4i£  9€.t  pf  ^  ;sU^gff^  ttjbi^e  pi^fprfi\ai¥;e  [  lS6  J 
generally  is  not  a  good  plea,  but  he  ipvit  ^h^  ]^^  f/^iq^^^-'^f'jf^ 
pa&kk  V.  UobitmH,  £.  )  W.  &  M.   4  Shaw.  1. 

jI,  covenants  that  he  has  full  poM'er  to  lease,  ifc.  in  covenant  it  is 
4u|icieot  for  Uie  plainuff  to  say  ihat  he  had  not  full  power,  .but  in  sock 
case  the  defieudaat  ouiat  shew  vivbat  estate  be  bf^t  at  the  ^iipie  Qf  makifig 
Ihe  leasCi  thalt  it  niay  appear  be  had  full  power,  and  then  the  pkuntiflf 

onust  shew  «  qpcycial  title  iii  soipebofly  eUe,  but  the  f:o.veP9^t  beings 
general,  the  general  assignment  is  prima  fiioie  gjood ;  iBmd$hame'4  C^. 
10  J^ic.  }.  9  Cp*  GQ')  ;  yet  if  J.  cpyepant  to  permit  B.  to  take  the 
rents  aiid>proits  .«f  cerlaiw  If^tiA,  non  permiSsif  alqn^  is  lop  g^^ml ;  for 
in  such  cas^  die  defendant  coidd  not  plead  quod  permUU, — Francii  Ca. 
.8  Jac.  h  »  Co.  8p. 

Tender^^^hk  coifenaqt  the  damages,  and  not  the  debt,  being  the 
thing  in  demand,  there  is  no  necessity  of  pleading  tender  and  refus^ 
wtb  en  w^r^  prist ,,r^Q(strkr  v-  Dff^fnuh,  M.  J  W.  &  M.  l  Show. 
lao.  (a) 

l^xvy  hy  DUire^^"-^  covenant  for  pon-payment  of  rent,  the  defend*- 
snt  cannot  pl^  Uyied  by  disli^ss^  for  that  is  a  cQufas^iop  tbsu  it  wes 
not  pa|d  at  th^  dajy  but  ritnt  in  arrear,  or  payment  at  the  day,  will  be 
a  good  plea.  Alittr^  of  ti^M  jn  airj^^r,  gwer^ly.-r-/ifir^  v.  SaviUe^ 
M.  1609.  ^  Brownl.  e?^*  Slater  y.CaHer,  C.  B.  £.4  Geo.  I.  Ca. 
temp.  Ki"gi  SO. 

Bekcmrr^f  fM  d^miwdi  is  i^ot  9  i^^^ase  of  %  coweuaiit  before  it  is 
broken,  and  therefore  cannot  be- pleaded  in  bar;  (Carthage  v.  Manlty, 

CaJ  In  this  action,  if  a  sum  be  Jedged  less  than  it  is,  without  show- 
miscast  either  too  little  or  too  ing  t)ie  re$t  to  be  satisfied,  Jt  is  ill. 
much,  it  is  amendable,  and  not  lilce  3  Keb.  39.  Aderton  v.  Dunstar^  2 
the  action  of  debt,  which,  if  aU  Cro.  247* 
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H.  37  Car.  II.  2  Show,  go.) ;  (a)  but  Accord  and  Satisfaction  b  t 
good  plea  though  the  actioo  be  founded  od  a  deed,  for  it  is  not  pleaded 
in  dischaige  of  the  covenant,  but  only  of  the  damages,  and  the  covenant 
remains. — A/den  v.  Blague,  M.  1606.  Cro.  Jac.  99.  (b) 

Loss  by  Fire. — In  covenant  for  a  year's  rent,  due  Michaelmas  1726, 
the  defendant  craved  oyer  of  the  lease,  in  which  there  was  a  covenant  on 
the  part  of  the  lessee  to  repair  (except  the  premises  shall  be  demolished 
by  fire)  and  then  pleaded,  that  before  JtftcAne/ififli  1725,  the  premises 
were  burnt,  and  that  they  were  not  rebuilt  by  the  plaintiff  during  the 
whole  year  for  which  the  rent  was  demanded,  nor  had  he  any  enjoyment 
of  the  premises,  therefore  prayed  judgment  if  he  should  be  charged 
with  the  rent.  The  plaintiff  demurred  and  had  judgment,  for  whatever 
,  was  the  defiiult  of  the  plaintiff  in  not  repairing,  yet  the  defendant  must 

at  all  events  perform  his  covenant. — Monk  v.  Cooper,  £.  IS  Geo.  I. 
Stra.  763.   Raym.  147.  S.  C.  (c) 


(a)  Et  vide  Co.  Litt.  292.  Eeks 
V.  Lambert^  AUeyn,  38 :  but  a  re- 
lease of  all  covenants  is  a  good  dis- 
charge of  the  covenant  before  it  is 
broken.    Esp,  N.  P.  Dig.  307. 

Whore  a  discharge  is  pleaded  in 
nature  of  a  release,  defendant  must 
plead  it  to  be  by  deed.  Rogers  v. 
Payne^  2  Wils.  376.  For  as  the  co- 
venant is  by  deed,  by  deed  only  shall 
it  be  discharged.  Blak^s  Ca.  6  Co. 
44. 

To  covenant  for  rent  arrear,  de- 
fendant cannot  plead  a  release  of 
all  demands  at  a  day  before  the 
rent  was  due.  Henn  v.  Hanson^  I 
Lev.  99. 

fbj  Vide  Blake's  Ca.  sup.  But 
this  is  a  good  plea  only  where  there 
lias  been  an  actual  breach,  for  until 
then  damages  are  not  claimable. 
Snow  v.  Franklin f  Lutw.  358. 

(cj  This  case  was  decided  on  the 
authority  of  Paradine  v.  Joiie,  Al- 
leyn,  27,  which  holds,  that  where 
the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  from  per- 
forming it  without  any  fault  on  his 
part,  and  he  has  not  any  remedy 
over,  the  law  will  excuse  him ;  but 
where  the  party,  by  his  own  con- 
tract, imposes  a  duty  on  himself,  he 
is  bouni)  to  make  it  good,  notwith- 
standing inevitable  accident,  because 
he  might  have  provided  against  it. 
/lUd  this   rule  was   recognised   ia 


Brecknock  Co,  v.  Pntchardy  6  T.  H. 
751,  and  in  Beale  v.  Thompson^  3 
Bos.  k  Pull.  420.  Vide  etiam  Bel- 
four  v.  Weston^  1  T.  Rep.  3ia  This 
doctrine,  however,  having  been  al- 
luded to  arguendo f  in  Cutter  v.  Powell^ 
6  T.  Rep.  323,  Lord  Kenyan  said,  it 
must  be  taken  with  some  qoalifica- 
tion ;  for  where  an  action  had  been 
brought  for  rent  after  the  house  was 
burnt  down,  and  the  tenant  filed 
his  bill  for  an  injunction,  Northing- 
ton,  C.  said,  that  if  the  tenant  would 
give  up  his  lease,  he  should  not  be 
bound  to  pay  the  rent ;  and  the  case 
here  alluded  to  (says  Mr.Selwyn)  was 
probably  that  oi Camden  v. Morton f  E. 
1764,in  Cane.  (Selw.N.P.  Abr.394.) 
See  also  to  this  point,  Bronnv,  Quiiler,. 
Amb.  619,  and  Selw.  N.  P.  Abr.  395. 
Pindar  y.AinsUy,  1 T.  Rep.  312,  (n.) 
Bullock  V.  Dammiit,  6  T.  Rep.  650, 
and  Walton  v.  Waterhouse^  2  Saund. 
420.  Vide  eiihmShthricky.Sahnond^ 

3  Burr.  1637. 

As  to  covenants,  real,  personal, 
inherent,  executed,  and  executory; 
how  created,  where  or  when  binding, 
or  to  whose  advantage ;  for  relief  on 
non-performance,  and  how  construed 
and  to  be  performed,  seeBridgm.An^» 
Dig,  in  Eq,  tit.  Coreiuui^,  s.  1. 

As  to  general  and  uncertain,  im- 
plied, defective,  voluntary,  and  un- 
lawful covenants^  ibid,  s.  IV. 

CHAPTER 


Chap.  IV.]  DEBt.  167 


CHAPTER  IV. 


or  DEBT. 


THE  action  of  Debt  is  founded  upon  »  contract  eidier  expien  or 
implied,  in  which  the  certainty  of  the  sum  or  duty  appears ;  and  the 
plaintiff  is  to  recover  the  sum  in  numero,  aud  not  to  be  repaired  in  da* 
mages,  as  he  is  in  those  actions  which  sound  only  in  damages,  such  at 
muumpmtj  ifc*  But  when  the  damages  can  be  reduced  by  the  averment 
to  a  certainty,  debt  will  lie,  as  on  a  covenant  t6  pay  so  much  per  load 
for  wood,  t^c.  {Sanders  v.  Mark,  M.  7  W.  III.  3  Lev.  429.)  So  if 
in  an  action,  in  which  the  plaintiff  can  only  recover  damages,  there  be 
judgment  for  him,  he  can  afterwards  bring  debt  for  those  damages«-T- 
Slad^s  Ca.  38  Eliz.  4  Co.  90.  (a) 

Debt  wiU  lie  for  an  amercement  in  a  court  leet,  but  then  the  dedara- 
tkm  ought  to  set  forth,  that  the  defendant  was  an  bhabitant  as  well  at 
the  time  of  the  amercement  as  of  the  offence,  but  this  will  be  cured  by 
the  verdict,  for  it  must  be  proved  at  the  trial. — Wicker  v.  Norris,  8 
Geo.  il.  Ca.  temp.  Hardw.  Il6.(b) 


(a)  So  debt  lies  in  C.  B.  on  a  So  upon  a  judgment  recovered  in. 

judgment  on  a^ci.  fa,  upon  a  re-  a  London  court  under  the  custom, 

cognizance  in  B.  R.    Tatiie  v.  Put-  though  the  original  action  could  not 

taikam,  Dy.  306,  in  marg.     Lote-  have  been   brought  in  a  superior 

lesse's  Ca.  2  Leon.   14.     So  if  the  court.     Mason  v.  NicholU,    1  RoL 

recognizHUce  be  taken  in  Chancery,  -Abr.  600. 

debt  lies.  Cowptr  v.Langwortk^  Cro.  .  And  wherever  indeb,  assumpsit  can 

Eliz.  608.  be  maintained  debt  will  lie.  Ibid.    It 

So  in  B.  R.  upon  a  judgment  in  lies  also  for  a  penalty  given  by  an 

C.  B.    removed    thither    by    error,  net  of  parliament  or  bye-law,  though 

Adamson  v.  Tondinson^  1  Sid.  236.  it   does   not  say  by  what  action   it 

So   in  B.  R.  .upon   a   judgment  shall  be  recovered.    I  Rol.  Abr.  599.. 
there,  after  error  brought  in  the  Cx-  pi.  2.    So  for  a  nomine  pitnoe.    Barns 
chequer-chamber.    Adamson  v.  Tom*  v.  HvghSt  I  Lev.  249. 
linson,  sup.    Denton  v.  Evans^  Lutw.  fbj   Vide  rtiam  Lincoln  Earl  v. 
602.   Adams  y.TomlinSf  1  I/;v.  153,  Fisher^  Cro.  Eliz.   581.     So   for  a 
or  Adams  v.  Tomlinson,   T.  Raym.  pain    or    amercement    in    a    court 
100.     So  after  error  depending  in  baron,  debt  lies.     Hodsden  v.  Har- 
parliament,  for  the  transcript  of  the  ridge^  2  Saund.  66,  67.     Shawe  r. 
record  only  is  removed.     Adamson  Thompson^  Cro.  Eliz.  428.     So  for  a 
▼.  Tomlinson^  sup.     So  on  a  foreign  ^  fine  upon  an  admittance  to  a  copy- 
judgment;  and  the  plaintiff  need  not  hold.     Wheeler  r.HOttor^  1  Sid.  58. 
shew  the  ground  .of  the  judgment.  Trotter  y. Blake,  2  Mod.  239.  Shut^ 
Walker  v.  Witter,  1  Dough  1.     Sin*  tleworth  v.  Oamet,  3  Mod.  240.  Anon, 
clmr  y.  Eraser,  cited  ib.  4.     Cram*  I  lard  r.  487. 
ford  y.  Whittaly  1  Esp.  N.  P.  Ca.  719. 
Dupkiny.  De  Roven,  2  Vfern*.  540. 

Note ; 
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Note;  tn  thi^  case  the  defendant  may  traverse  the  fact  of  the  pre* 
itentment. — Matthews  v.  Cary^  M.  1  W.  &  M.  Carth.  74. 

But  where  there  is  an  averment  In  the  declaration  which  is  not  neces^ 
sary  to  maintain  the  action,  the  plaintiff  is  not  bound  to  prove  it ;  as 
where  in  debt  on  a  policy  of  insj;ji;^j;ipe  the  declaration  set  forth  an  agree- 
ment in  the  policy  that  if  any  dispute  arose,  it  should  be  referred  to 
aiiMtralors  to  be  chosen  one  by  each  posAy^  and  li\nrtod  that  it  had  not 
been  referred,  and  that  without  default  in  the  plaintiff;  at  the  trial  the 
I^aiatiff  cM  not  prove  he  ever  named  a  refeiee,  and  Aerefore  it  was 
objected  that  he  had  aot  proved  his  declaration.  But  on  a  case  r^i;rvect 
Ae  court  held  it  to  *be  no  part  of  the  contract,  butaeoHatend  agree* 
ment,  therefore  not  necessaiy  to  be  set  out  in  order  to  intitle  the  plains 
tiff  to  his  action,  and  therefore  not  necessary  to  be  proved. — Htil  v« 
HoUister,  E.  19  Geo.  11.  K.  B.  (a) 

If  a  sheriff  levy  nloney  at  the  suit  of  J%S:  and  return  the  writ  servedi 
J.  S.  may  have  debt  against  the  sheriff  for  the  money  widiout  any  actual 
contract,  (b)    But  if  he  return  that  heiias  taken  goods  into  his  hands  to 

such 


Co)  In  cases  of  arbitration,  with- 
out deed,  where  the  arbitrators  award 
one  party  j»  certaiD  Aum*  dej^t  lies 
for  it ;  but  if  the  ^ward  be  for  doing 
some  other  thing  which  is  beneficial 
to  him,  he  must  bring  an  action  ou 
.the  case.  Pej/toe^s  Ca,  Q  Co.  78.  1 
RqI.  Abr.  242. 

(bj  And  even  so,  though  the  writ 
should  not  be  returned.  1  Rol,  Abr. 
69^,  pi.  17.  And  at  the  suit  of  a 
sherifl'  debt  lies  for  fees  given  to  him 
by  statatc.  Gritt  v.  Ridgexvatf,  Mo. 
853.   Jai/son  v.Rasli^  1  Saik.  209. 

So  for  an  attorney's  fejes,  debt  lies 
ag(iinst  his  employer,  but  not  again-^t 
another  who  promised  to  pay  tlfc  dc- 
mn^d*  $an!isy,Trmlifm,  Cro.  Car. 
107.  193. 

So  on  a  fprcign  judgment  debt 
lies,  not  as  a  matter  of  record,  but 
as  a  simple  contruct,  )v)iich  defend- 
,ant  may  impeach  if  be  can.  JFalk^r 
V.  Tf^ifter,  Dougl.  }.  And  to  prove 
it,  l)oUi  the  judge's  ^04)  and  public 
le^l  ni|Lj&t  be  proved.  JfJienry  y.  Ad^% 
'5  East,  221.  ^'mfla^r  y.i'riJtspr^QiX^^f 
Dougl.  4. 

Debt  lies  also  for  a  simple  con- 
tract debt.   Hulmc  v.  Sandm^  2  Lev. 


4.  Smith  V.  Fowy  Mo.  29S.  And 
plaintiff  mny  np^  recpy^  less  than 
the  sym  demanded  in  the  writ.  Vide 
Ayleit  y.Lowe,  2  Bla.  1221.  fFalktr 
V.  JViiter,  sup.  McQuillan  v.  Cox^ 
I  Hen.' Bla.  249.  Emery  v.  JV//,  ft 
T.  Rep.  23. 

But  debt  will  not  lie  on  a  judg- 
ment after  execution  sued  by  Elegit 
or  o^erwise,  for  the  plaintiff  ha$ 
chosen  another*s  remedy.  1  Rol.  Abr, 
60},  Nor  after  defendant  is  taken  by 
Ca.  5«.  and  discharged  by  plaintiff  5 
consent.    Vigors  v.  Aldrich^  4  Burr. 
2482.     Nor  does  it  lie  u[^pn  a  bill 
of  exchange  against  the  acceptor, 
for   it  is  the  debt  of  the  drawer. 
Hard's  Ca.  Salk.  23.   Anon.  Hardn 
485.     Nor    on  a  promissory  uote. 
Welsh  v.  Craig^   Stra.  6'SO.    Contra 
Bishop  V.  Yoxtvg,     i   Bos.   &   Pulh 
78.     Nor  for  the  interest  of  ;n«ney, 
which   ought   to   be   recovered    by 
assumpsit  in  dainages.     Vide^^'*- 
.ries   V.  japiieson^    5  T.  Rep.  553 j 
^'^cre  the  ^ec9nd   count  was  debt 
/9r  legal  interest  (or  iponcy  lent; 
',but   Lord  Keny'qn'  and    the    court 
were  q(  .opinion  that  it  would  not 
Ue.    HifT  W^U  dcbf  lie  against  an 

executor, 
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siich   a  TaUie,  ivhich   remain  pro  dtfedu  en^tohitn,  he  shall  not  be 
thaTged.-^Speake  v.  Richards,  Id  Jac.  I.  Hob.  £06. 

Note ;  Debt  against  the  sheriff  for  money  levied  upon  ^Ji.fa.  is  not  [  168  ] 
Within  the  statute  of  limitations  (21  Jac,  I.  which  enactd  that  actions  of 
debt  grounded  upon  any  lending  or  contract  tvitbout  specialty,  debt  for 
anrrearages  df  rent^  ^c;  shall  be  brought  within  M  years,)  for  though  it 
be  not  a  matter  of  retord  till  the  writ  be  returned^  yet  it  is  founded  upon 
a  record,  and  hath  a  Mrong  relation  to  iu-^Cockram  v.  Welhy^  M^ 
SI  Car.  II.  2  Show.  79» 

If  a  statute  prohibit  the  doing  a  thing  under  a  certain  penalty^  and 
pl-escribe  no  method  of  recovery,  the  party  intitled  may  bring  debt.-^ 
1  Rol.  Abr.  598,  pi.  18,  19; 

If  a  pawnef  (after  tender  and  refusal)  recover  goods  in  dri  action  of 
itrover,  yet  the  pawnee  may  have  debt  for  hid  money,  for  the  duty  re- 
knains.— Co.  litt.  209^ 

So  if  the  pdwn  be  it^len  or  jperish  without  th^  default  df  the  pawned. 
South  Sea  Company  v.  Duncotiibe,  M.  5  Geo.  II.  Stra.  919: 

A,  paid  money  to  B,  as  a  fine  upon  B:*s  promise  to  make  a  lease  of  * 
latid ;  befoit  the  liease  made  B;  was  evicted ;  thb  court  held  debt  would 
not  lie  for  the  mdney;  for  it  was  not  paid  to  be  received  back  again. — It 
appears  by  what  is  said  befcte,  that  in  sucli  c^se  the  party  might  bring 
an  action  of  assumpdt  for  money  had  and  received  to  his  use;  and  there- 


executor,  upon  a  simple  contract  not  be  pleaded  in  bar  to  this  action, 
mkde  with  the  testdtbr.  Petfion's  Ca,  kogm  v.  Ma'yhae^  Carlh.  1.  ihotigh 
9  Coh  87.  for  be  cannot  wage  his  it  may  in  abatement.  Abif  v,  Buxtoft^ 
law  as  his  testator  might  have  done.  ibid.  If,  however,  the  defendant 
Morgan  v.  Green,  Cro.  Car.  1S7.  bring  a  writ  of  error,  arid  the  plain- 
But  it  will  lie  for  the  arrears  of  an  tiff  bring  another  action  on  the 
account  againse  executors  upon  the  judgment  and  recover,  he  cannot  is-* 
receipts  of  the  testator.  2  Danv,  sue  execution  on  the  second  judg* 
497»  pi-  5-  nient  until  the  writ  of  error  be  deter- 
This  was  the  common  law  remedy  mined.  Taswell  v.  Stone,  4  Burr. 
Sn  cases  where  execution  had  not  24^4*  Bcnwe/Zv.  J3/ac^,3T.Rep.6^S. 
been  sued  out  before  the  expiration  This  proceeding  by  action  on 
of  the  year  And  day  after  judgment,  judgment  recovered^  howeveir,  bciiig 
but  since  the  statute  of  Westm,  2.  considered  vexatious,  it  is  now  dis^ 
c.  45.  the  sci.fa,  on  the  judgment  countenanced  by  the  court,  and  in 
bks  been  the  practice.  1  Asp.  N.  P.  order  that  the  plaintiff  may  reap  the 
Dig.  196.  Yet  debt  is  often  brought  full  benefit  of  his  judgment  under 
on  judgments,  and  it  will  lie  for  the  his  writ  of  execution,  it  was,  by  stati 
)-emainder  of  asum  recovered,  where  43  Geo.  III.  c.  46.  8, 4.  enacted,  that 
pari  has  been  levied  on  the  defend-  the  plaintiff  in  such  action  shall  not 
anfs  goods.  GUucock  r,  Morgan,  recover  cost^,  unless  the  court  in 
1  Lev.  92.  So  it  will  lie  pending  a  which  the  act  is  brought,  or  some 
writ  of  error,  Gribble  v.  Abbot,  other  judge  of  that  court,-  shall 
Cowp.  72 ;  for  a  writ  of  error  can-  otherwise  order. 

^  fore 
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fpte  it  is  probable  that  oo  the  same  ground  the  courts  would  now  hold 
that  the  action  of  debt  would,  lie. — Brigg's  Ca.  £.  21  Jac.  I.  Palm. 
364. 

If  a  man  enter  into  a  bond  for  the  payment  of  several  sums  of  money 
at  several  days,  debt  will  not  lie  till  the  last  day  be  past :  And  it  is  the 
same  upon  a  contract,  for  where  there  is  but  one  contract^  there  can  be 
but  one  debt,  and  consequently  but  one  action  of  debt.  But  on  a  cove* 
nant  or  promise,  after  the  6rst  default  covenant  or  case  will  lie,  for  as 
often  as  the  money  is  not  paid,  so  often  there  is  a  breach  ^f  covenant.-— 
Co.  Liu.  476. 

What  is  said  above  is  meant  of  single  bonds ;  for  where  there  is  a  bond 
in  a  penal  sum,  conditioned  to  pay  money  at  different  days,  the  condiuon 
is  broken,  and  the  bond  is  become  absolute  upon  failure  of  payment  at 
either  of  the  days,  and  debt  will  lie  before  the  last  day  is  past. — CiAu  v. 
Howd,  M.  18  Geo.  II.  1  Wils.  80.  nom.  Caates  v.  HtmU. 

.  If  this  action  be  brought  for'mohey,  it  must  be  in  the  dAtt  and 
detinet ;  if  foe  goods  in  the  detin^  only.  So  if  brought  for  foreign  money 
not  made  current :  Or  it  may  be  broqghtin  the  debet  and  detinet  for  such 
a  sum  as  is  the  value  of  the  foreign. — BarnkanCs  Ca.  M.  41  £liz.  1  RoL 
Abr.  604.  Word  v.JHedain,  1^  1  Car.  I.  Pahn.  409.  Pterson  v.  Potrnr- 
ffy,  M.  6  Jac.  I.  Yelv.  135.  ^ 
[  IG9  ]  An  executor  must  bring  debt  in  the  detinet  only,  though  Ibis  v?ould  be 
aided  after  verdict  by  the  16  Car.  II.  and  the  A  Ann.  c.  16,  extends  all 
the  statutes  of  jeofails  to  judgments  to  be  entered  on  confesnon,  tjc. 
(Frevin  v.  Paynton,  M.  20  Car.  II.  1  Lev.  250.)  So  if  an  executor, 
bring  debt  against  a  sheriff  upon  an  escape,  it  shall  be  in  the  detinet 
only.  (Crewe  v.  Bnmghton,  M.  8  Jac.  1.  1  Rol.  Abr.  602.)  So  if  he 
bring  debt  upon  a  judgment  obtamed  by  himself:  But  if  he  take  a  bond 
for  a  debt  due  to  his  testator,  debt  upon  it  must  be  in  the  debet  and 
detinet;  so  if  he  sell  the  goods  of  his  testator,  and  bring  debt  for  the 
money*  But  if  ao  executor  were  to  take  a  fresh  bond  with  an  additional 
obligee,  payable  at  the  same  time  as  the  former,  it  seems  in  such  case  tf 
if  be  should  bring  debt  upon  it  in  the  detinet  only,  for  by  such  change  of 
Ae  security  he  does  not  make  himself  liable^  as  he  does  in  the  other  two 
cases.  (I  Bol.  Abr.  60S.)  So  debt  against  an  executor  shall  be  in  the 
detinet  only,  for  he  is  chargeable  no  forther  than  he  has  assets;  bnt  after 
judgment  against  an  executor,  one  may  have  debt  in  the  dle6e^  and  detinet^ 
suggesting  a  devastavit,  and  thereby  charge  him  de  bonis propriis.  (Har^ 
grave's  Cm.  42  Elix.  5  Co.  31 .)  So  in  debt  for  rent  inclined  in  Us  own 
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time,  and  so  m  debt  against  an  heir  on  the  bond  of  his  father.*— TFa/col'i 
Ca.  30  Eliz.  5  Co.  36.  (a) 

In  didft  on  a  judgment  against  the  defendants  as  executors  suggeiting  a 
devastavit ;  in  the  original  action  the  defendants  bad  pleaded  pleht  od* 
minutravit,  and  the  pluntiff  had  taken  judgment  of  future  assets  qudnd^ 
aecidertnt.  Lord  Mawfield  would  not  allow  the  plaintiff  to  give  afiy 
evidence  of  effects  come  to  the  hands  of  tbe  defclidant  before  the  judg- 
ment ;  for  tbe  plaintiff  has  admitted  that  the  defendants  ftiUy  administrefl 
to  that  tiase :  And  there  bebg  no  evidence  of  any  assets  come  to  bia 
bands  since,  the  plabtiff  was  nonsuited.^- J!sjir/of  v.  Hdman  et  al\ 
at  GuUdhaU,  Sittings  after  T.  1764. 

In  debt  tipoff  Inmdj  tbe  defendant  cannot  plead  nil  Mei,  but  must  plead 
noneit  factum^  Warrem  v.  Camtet,  T.  1797.  9  Raym.  1608.  (b)  and  it 

hasf 
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(a)  An  executor  may  bring  an 
action  before  probate,  but  he  cannot 
declare  without  it.  Wankford  v. 
Jfankfordj  Salk.  30?,  and  if  the  pro- 
bate be  lost,  he  must  produce  an  ex- 
emplification from  the  ordinary. 
Shepherd  v.  SherthosCy  1  Stra.  412. 

An  executor's  declaration  must  be 
in  the  detinet  only.  Frevin  v.  Pajfn' 
iauj  supra.  And  so,  whether  the 
action  be  founded  on  contract,  or  be 
in  tort  Hitchcock  v.  Skitmcr^  Gro. 
Eliz.  337.  1  Rol.  Abr.  609.  pK  %  3. 
or  be  brought  for  rent  arrear.  Spark 
r.  Spark,  Cro.  Elix.  658. 

But  an  executor  must  not  declam 
for  a  debt  due  to  his  testator^  and  to 
Himself  «vt  juris  together.  Hooker 
V.  Quilter,    2  Stra.  1371-    i  Wils. 

171. 

So  a  declaration  against  an  exe- 
cutor must  tvB  in  tUe  detinet  only, 
for  he  is  not  personally  liable*  1  Rol* 
Mr,  603,  but  where  rent  has  accru- 
ed due  in  his  own  time,  the  action 
must  be  both  in  the  debet  txtd  detinet, 
Hargraoe's  Ca.  5  Go.  31.  It  appears, 
however,  by  the  report  of  S.  C.  in 
Cro.  Eliz.  71 1»  that  this  decision 
vms  reversed  in  Cam.  Scaec.  Vide 
Softer  v<  CadMd^  3  Lev.  74,  yat 
after  a  jadgment  obtained  against 
an  exeevtor,  one  may  Itove  debt  in 
the  d/Aet  and  deHatet^  suggesting  a 
deta$i09it^  and  thereby  cwge  him 


de  bonie  propriis^  A>f ,  being  liable  to* 
pay  out  of  his  own  efiects,  it  is  pro^ 
perly  his  own  debt.  Wheatly  v» 
Lane,  I  Saund.  2l£.  1  Lev.  255. 

(bj  Hon  e$t  factum  is  the  only' 
pica  which  denies  the  contract,  a,ndt 
puts  the  plaintiff  to  prove  it,  for  any 
thing  that  goes  to  avoid  it  must  be 
specially  pleaded.  Vide /to/^«  v.*^oiew 
vf//,  5  T.  Rep.  538.  Hardjf  v.  Bentp 
cit v'd  ibid.  5W.  Ethersey  v.  Jackson^ 
S  T.  Rep.  255.  As  to  picas  on  bontf 
in  gpneral,  it  is  a'  rale  that  no  parol  ^ 
averment  varying  the  condition  of  a 
bond,  shall  be  admitted  as  a  plea. 
Hajford  v.  Aiidrewe,  Gro.  Ells^  697. 
Hc^d  V.  Parker,  Hob.  %4lS.  Mea»& 
V.  Mease,  Cowp.  47. 

But  though  the  obligor  has  en- 
tered into  a  bond  for  payment  of 
money  absolutely,  yet  he  cannot'  ba 
discharged  by  a  subsequent  instru- 
ment in  writing.  Hinges  v.  Smsik^ 
Gro.  Eliz.  623. 

Yet  in  such  case  it  seems  that 
such  an  instrument  should  appear  as 
intended  to  operate  as  a  defeasance 
of  the  first  obligation,  as  to  sa^,  that 
on  payment,  Sfc.  tbe  first  obligation 
shonld  be  void.  Manhood  v.  Crick^ 
Gro.  Eliz.  716. 

But  where  the  bond  has  not  been 
delivered  to  the  obligee  himself,  but 
to  a  strange,  defendant  may  plead 
any  parol  matter.  WhyddonU  Ca. 
«  Cro. 
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has  been  said,  (per  Pemberton,  C.J.  at  Hertford,  Lent,  1683.)  that  if 
on  such  issue  there  be  a  variance  in  tlie  date  between  the  count  and  the 
deed,  the  plaintiff  ought  not  to  be  nons^uited,  because  the  deed  is  brought 
into  court,  and  remains  there ;  and  therefore  the  material  part  of  the 
issue  is,  whether  the  deed  brought  into  court  be  his  deed,  and  the  deed  in 
court  is  the  deed  *'  upon  which,*'  notwithstanding  the  mistidie.  However/ 
this  opinion  may  well  be  doubted  of,  for  it  is  the  constant  practice  tor 
compare  the  declaratiof^  with  the  bond  produced  at  the  trial ;  yet  where  the 
plaintiff  declared  of  a  deed  of  covenant,  dated  30th  March,  amto  d&mim 
\*\^0^  1701,  annoq.  regni  13  W.  III.  and  made  a  profert,  •  upo»  oyet  tie  deed 
was  only  dated  30th  March  1701,  wanting  anno  domni  ei  anno  regni,  i^c^ 
and  though  it  was  demurred  to  for  the  variance,  the  coUrt  held  it  none, 
for  it  was  impliedly  in  the  deed. — Hohnari  v.  Borough,  T.  ]  Ann.  Salkr 
658. 

Debt  on  bond,  quod  cum  defendens  apud,  London,  S^c.perscriptum,  con*' 
cesnt  se  teneri  to  the  plsuntiff  in  £40  solvend.  to  the  plaintifi>4rc.  the  de- 
fendant craved  oyer,  and  the  bond  was  to  pay  to  his  attorney  or  his  assignees, 
and  was  dated  at  Port  Saint  David^s,  the  defendant  pleaded  these  vari- 
ances in  abatement ;  and  per  cur.*  the  first  is  no  variance,  for  payment 
to  the  plaintiff  or  his  attorney  id  the  same  thing,  the  feneri  made  it  a  debt 
to  the  plaintiff,  and  a  solvend.  to  any  body  else  would  be  repugnant :  But 
the  second  variance  is  fatal,  for  the  dating  made  the  bond  local,  but  he 
Blight  have  declared  quod  cum  the  defendant,  apud  Port  St  David's,  viz* 
apud  London  in  parocK. — Roberts  v.  Hamage,  M.  3  Ann.  Salk.  659. 

In  debt  for  rent,  if  it  be  reserved  by  deed,  the  proper  plea  is  non  est 

factum,  if  without  deed  non  dimisit;  or  if  by  deed  he  may  plead  m/ 

debet,  for  an  indenture  does  not  acknowledge  a  debt  like  an  obligation^ 

for  the  debt  accrues  by  the  subsequent  enjoyment. — Wilson  v.  , 

M.  15  Car.  II.  Hardr.  332. 

The  difference  is,  where  the  specialty  isjbut  inducement  to  the  action^ 
and  matter  of  fact  the  foundation,  there  nil  debet  will  be  a  good  plea  ; 


Cro.  Eliz.  540.  Jnon.  1  Vent.  9- 
Ward  V.  Forth,  ibid.  210.  Waits  v. 
Rosewell,  1  Salk.  274.  2  Ld.  Raym. 
603.  To  these  rules,  however,  the 
modern  practice  has  admitted  an 
exception  in  the  case  of  trusts, 
ivhich  are  now  noticed  by  courts 
of  law,  which  allows  a  plea  not 
consistent  with  the  bond,  as  that 
the  obligea  is  not  the  real  owner  of 
the  bond,  but  a  trustee  for  another. 
Winch  V.  Kcehy,    I  T.  R.  6l9.  n. 


Rudge  v.  Birch,  1  T.  Rep.  622.  n. 
Vide  etiam  Bottondey  v.  Brook,  ibid. 
621 ,  where  there  was  a  demurrer,  but 
it  was  withdrawn  by  advice  of  the 
court.  . 

And  though  the  defendant  be  es« 
topped  to  plead  any  matter  contrary 
to  the  bond,  yet  he  may  plead  that 
which  will  admit  the  bond  and  still 
avoid  it  as  illegality  of  constdera- 
tion«  ColUrn  \.  Blanfcmf  2  W»b» 
344. 

but 
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but  where  the  deed  is  the  foundntioD,  and  the  matter  of  fact  but  ia 
dttceaienty  there  nil  debet  b  ao  plea. — Holman  v.  Burroughs  T.  1  Ann. 
«  Raym.  1503.  (a) 

In  debt  for  rent  upon  an  indenture,  if  the  defends^nt  plead  ml  debei^ 
he  cannot  give  in  evidence  ^lat  the  plaintiff  had  nothing  in  the  tenements, 
because^  if  he  had  pleaded  it  specially,  the  plaintiff  might  have  replied 
the  indenture  and  estopped  fairoi  or  the  plaintiff  might  demur,  for  thfi 
declaration  being  on  the  indenture,  the  estoppel  appears  on  record.  But 
if  the  defendant  plead  nihU  habuit,  l^c.  and  the  plaintiff  will  not  r«ly  oo 
the  estoppel,  but  reply  habuit ;  the  jury  jliall  find  the  truth. — Kemp  t; 
Coodall,  E.  4  Ann.  Salk.  277. 

In  debt  against  a  sheriff,  the  plaintiff  declared  on  a  judgment  against 
jr.  5.  and  a  Ji'fa,  taken  out  and  delivered  to  the  deCendant,  who  virtuie 
thereof  hatli  levied  the  money;  the  defendant  pleaded  nil  debet,  and  it 
was  holden  a  good  plea,  and  this  difference  taken,  that  where  the  writ 
has  not  been  Tetumed>  the  plea  is  good,  because  it  is  matter  of  fad, 
wliether  he  has  levied  the  money  or  not;  otherwise  where  ibeji.fa.  i$ 
returned.— Cofe  v.  Jcom,  M.  13  W.  III.  12  Mod.  604. 

By  4  4r  5  jinn.  c.  l6.  s.  12.  Where  debt  is  brought  on  any  single  bill,    [171] 
or  upon  any  judgment,  if  ibe  money  jdue  thereuiK>n  have  been  paid,  suck 
payment  may  be  pleaded  in  bar :  And  so  of  a  bond  conditioned  to  pay. 
uM>ney,  though  the  money  were  not  paid  At  the  day  and  place,  yet  if  )t 
yiere  paid  at  a  subsequent  day,  the  defendant  may  plead  it  in  bar ;  but 


(<i)  Where  a  specialty  is  not  the 
gist  of  the  action,  but  inducement 
only,  as  against  the  shertff  for  an  es- 
cape.   {IVarren  y,(Jonsttty  2  Uayro. 
1500.)  or  for  rent   on  an  indenture. 
fJVarner  v.  Theobald,  Cowp.  58.9.)  or 
against  executors  on   a   dexantavit, 
{jfonts  V.  Pope,  1  Saund.  3.9)  and  so 
vrWere  the  action   is  founded  on  a 
duty  raised  by  operation  of  law,  a 
general   defence  is   allowed   by  the 
plea  of   nil  debet ^  which,    like   non 
nssumpsiif  puts  the  whole  case  in  is- 
aue,  call^  on  t-he  plaintiff  to  prove 
the   whole  of  his  declaration,   and 
enables  tho  <iefe>ndant  to  prove  any 
thing  which  can  shew  that  the  plain- 
tiff has  no  demand.     In  some  cases 
it  has  been  held,  that  defendant  may 
avail  himself  of  the  statute  of  limi- 
tations on  this  pUa,  asin  J^e  v.  Ko- 
gere,  l  Lev.  110.    Draper  v.  Glossop, 


1  Ld.  Raym.  153.  Anon.  1  Salk.  278. 
But  the  modern  practice  is  to  plead 
Che  statute  specially,  and  that  per- 
haps would  be  deemed  necessary  in 
all  cases,  if  a  question  were  to  arise, 
for  though  the  statute  bars  the  rcmc* 
dy,  the  debt  exists.  Quantock  v.  Eng- 
land,  5  Burr.  2628.  Lt  vide  Mr.  Ser- 
jeant IViUiams'  note  (2)  to  1  SaunJ. 
283.  And  on  such  a  plea  the  re- 
plications and  evidi'ncc  woUid  be  the: 
same  as  in  assumpsit,     Peake's  Evid, 

271. 

If  there  be  any  averment  in  the 
declaration  which  docs  not  go  to 
the  gist  of  the  action,  nor  is  neces- 
sary to  support  it  (as  ou  a  collateral 
matter)  such  averment  need  not  be 
proved.  Bill  v.  Hvllister,  ante,  p. 
167  a,  and  this  was  resolved  on  a 
case  reserved. 

the 
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IIm  defendant  cannot  plead  a  tender  and  refusal  of  principal  and  in- 
terest  at  a  subsequent  day  in  bar,  for  that  is  not  within  the  equity  of  the 
statute ;  for  such  construction  would  be  prejudicial,  as  it  would  empower 
the  obligor  to  compel  the  obligee  at  any  time  without  notice  to  take  in  his 
money. — Vnderhill  v.  Matthews^  £.  1  Geo.  I.  C.  B.  (a) 

In  debt  upon  a  contract,  the  plaintiff  must  prove  the  same  contract  as 
IS  alledged  in  his  declaration ;  as  if  debt  be  brought  on  a  contract  for 
tf  20,  proof  of  a  contract  for  20  marks  is  not  sufficient,  though  the 
defendant  pleaded  non  debet  predict.  £20  nee  aUquem  denariarunif  for 
there  b  a  difference  between  the  contract  proved,  and  the  contract  de« 
dared  upon.— JB/a(toe/Z  v.  Sleggten^  H.  1565.  Dy.  219* 

The  plaintiff  declared  upon  a  deed  whereby  the  defendant  covenanted 
to  pay  the  plaintiff  .£35  for  every  hundred  of  wood  in  such  a  place,  and 
Aat  he  delivered  so  many,  ■'  hundred  and  one  half,  which  came  to 
jE182:  IQs.  the  defendant  demurred;  and  the  court  held,  first,  there  cao 
be  no  apportionment,  and  the  demand  of  the  half  hundred  is  more  than 
can  bp  due  by  contract.  Secondly,  a  remittitur  may  be  entered  for  that^ 
and  judgment  for  the  rest  But  where  the  sum  demanded  depends  on 
the  deed  itself,  and  on  nothing  extrinsical,  (as  in  debt  or  covenant  to 
pay  £20)  there  can  be  no  remittitur.  But  here  it  might  be  more  or  lets 
iQf  matter  extrinsic ;  and  therefore  the  variance  is  not  inconsistent  with 
Ae    Ated.'^Incledqn  w.  Crtps^   M«  1  Am.    2  Salk^  658.    2  Raym. 

General 


(a)  Upon  this  statute  it  has  been 
decided,  that  where  the  bond  was 
payable  by  instalments,  and  an  ac* 
lion  was  brought  for  the  whole,  the 
defendant  might  bring  the  arrears,  tfC. 
into  court  Bridges  v.  fViUiam^m^^ 
Stra.  814.  And  in  such  a  case  though 
plaintiff  may  take  judgment  for  the 
whole,  he  cannot  levy  for  morp  than 
is  due.  Ditrhy  v.  WdldM^  ibid.  957. 
Whether  such  arrear  be  for  princir 
pal  or  interest  Marfen  v.  Touchett^ 
i  Bla.  705.  Sed  secvt,  where  it  is 
stipulated,  that  if  default  be  made  in 
any  one  instalment,  the  bond^shall 
be  in  force  for  the  whole,  or  words 
to  that  effect.  Gaaktt  v.  KoBhrth^ 
2  Bla.  956.  Bonrfoui  v.  B^hat^ 
Z  Burr.  1370.  (^.tamtn  f  ' 

(h)  In  B.  R.  bail  am  only  liable 

Sthe  sum  sworn   to,  with  costs, 
ir^iii  v.  JtfboTy  2  Stra.  922.  Jack- 


son v.Hoiiffll,  Dpugl.  dl6.  (d30)f 
But  in  C.  B.  they  ^e  liable  to  dou- 
ble the  sum  sworn  to.  Mitchell  v. 
Gibbons,  I  H.  Bla.  76.  So  in  B.  R. 
bail  in  error  are  not  liable  beyond 
the  original  judgment  and  costs^  and 
not  to  interest  until  affirmance  in  the 
Exchequer  Chamber ;  but  after  afr 
firroance  of  the  judgment,  they  are 
liable  to  pay  interest  Fr^i  v.  Xf- 
rou^f  2  T.  R^p.  57. 

And  the  delivery,  as  well  as  the 
sealing  of  a  bond,  must  be  proved, 
but  the  latter  alone  will  not  do. 
Chamberlain  v.  Staunton,  Cro.  E\iz. 
122.  1  Loon.  140.  Parker  v.  GibtoUf 
Dy.  19l*marg. 

So  by  the  subscribing  witness 
in  penon,  the  bond  must  be  proved. 
Abbott  v.Plumke,  Dougl.  205.(215). 
Mamurs,  qui  tarn  v.  Postan,  4  Esp. 
N.  P.  240.  Call  V.  Dunning,  4  East. 

bS. 
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General  Issue, — ^If  die  defendant  plead  nan  est  factum,  the  plain- 
tiff must  prove  the  execution  of  the  deed,  and  proof  that  one  ivho 
called  himself  B.  executed,  is  not  sufficient,  if  the  witness  did  not  know 
it  to  be  the  defendant. — Memot  v.  Bates,  H.  4  Geo.  II. 

The  defendant  majr  on  the  general  issue  give  in  evidence  any  thing 
which  proves  the  deed  to  be  avoided,  dioQgh  it  were  delivered  as  his 
deed,  for  the  plea  is  b  the  present  tense,  and  if  it  be  avoided,  it  b  not 
now  his  deed  \{Winckamhe  v.  Pigot,  T.  1«  Jac.  I.  11  Co.  £7.)  as  if  it 
have  a  rasuie  before  the  action  brought :  but  if  the  alteration  be  by  a 
stranger  Widiout  the  privity  of  the  obligee  in  a  point  not  material,  it  will 
not  avoid  it  {fVheipdal^s  Case,  2  Jac.  I,  5  Co.  1 19.)  And  note,  though 
if  some  of  the  covenants  of  an  *  indenture  or  conditions  of  a  bond  be  [  *A7S  ] 
against  law,  they  are  void  ab  initio,  and  tl^e  others  stand  good,  (for  if 
pert  of  die  condition  be  bad  by  the  common  law,  and  part  good,  die  deed 
will  be  good  for  that  part  of  the  condition  which  is  good,  aliter  where 
part  is  made  bad  by  statute.)  {Francis  ir.  Wingate,  E.  1 1  Geo.  II.)  (a) 
Yet  if  a  deed  contain  divers  distinct  and  absolute  covenants,  or  a  bond 
divers  distinct  and  absolute  conditions,  if  any  of  them  be  altered  by 
additions,  interlineations,  or  rasure,  this  misfeasance  ex  post  facto  avoids 
the  whole  deed.  So  if  the  seal  be  broken  off^  but  the  juiy  may  find  it 
ivas  broken  by  chance. 

Three  were  bound  joindy  and  severally  in  an  obligation,  and  on  an 
action  brought  against  one  of  them,  he  pleaded  that  the  seal  of  one  of 
the  others  was  torn  off,  and  the  obligation  cancelled,  and  therefore  void  • 
against  all.  (Sealon  v.  Henson,  £.  SO  Car.  11.  2  Lev.  £20.  2  Show. 
28.  S.  C.)  Upon  demurrer,  it  was  adjudged  that  the  obligation  by  the 
tearing  off  the  seal  of  one  of  the  obligors  became  void  against  all ;  not- 
withstanding the  obligors  were  bound  severally  as  well  as  joindy.  (fVinch* 


53.  Park  v.  Mears,  2  Bos.  &  Pall. 
217;  unless  he  be  interested,  iu  which 
case  he  cannot  be  examined,  or  his 
hand-writing  proved.  Sxvire  v.  Bellf 
5  T.  Rep.  371  ;  but  proof  of  the  ob- 
ligor's signature  will  be  admitted  in 
such  a  case.  Oodfrej/  ?.  Norris^ 
Stra.  34. 

Where  the  subscribing  witness  is 
dead  (as  in  Henley  v.  Philips^  2  Atk. 
48.)  or  become  infamous, (as  in  Cogk' 
Ian  v.  WUliumson,  Dougl.  89  (93). 
or  is  absent  abroad,  (as  in  Prince  v. 
Blackhurne^  2  East,  250.)  or  cannot 
be  found,  (as  in  Cunliffc  v.  Sefton^ 
2  Cast.  183.)  Proof  of  his  sij^nature 
was  admitted,  though  in  IVallis  v. 


Delancy,  7  T.  Rep.  266.  (n).  Lord 
Ketiyon  inclined  X6  think,  that  the 
signature  of  the  obligor,  as  well  as 
the  witnesses,  should  be  proved  in 
such  a  case. 

(a)  Where  there  is  a  covenant  to 
save  harmless  against  a  certain  per- 
son, there  the  covenantor  is  bound 
to  the  covenantee  against  the  entry 
of  that  person,  whether  by  wrong 
or  rightful  title ;  Uit  if  it  be  to  save 
harmless  against  all  persons,  this  ex- 
tends not  to  tortious  acts  and  en- 
tries, for  '  the  entry  and  eviction 
must  be  by  lawtul  title.  Foster  v. 
Mapes,  Cro.  Ehx*  213t 

combe 
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eomhe  y.  Pigoiy  T.  12  Jaq.  I.   11  Co.  C7.     But  if  tlip  obligation  had 
Ibeen  only  several,  and  the  $eal  of  «c>iie  were  broken  pff,  it  seems  the  obli^ 
gatipn  would  continue  good  against  the  others. — Law  of  Evid,  l\\.(a) 
The  defendant  may  give  in  evidence,  that  they  m^de  him  sign  it  wbeQ 
his  was  so  drunk,  thai  he  did  pot  know  what  be  4id,  (or  that  he  was  a 
lunatic  at  the  time.  (Cple  v.  Jlobins,  H.  2  Anp.  per  Ifolt,  S^k.  MSS.) 
Yates  V.  Boon,  Middleser,  M.  12  Geo.  II.  Sir.  1 1040  o*"  ^^^^  i^  was  dc: 
livered  as  an  escrow  op  a  cppdi^ioii  pot  pt^fprmed.    (2  RoL  Abr,  683.) 
But  if  th(e  deed  be  only  voidable,  the  defendant  shall  not  avoid  it,  oj* 
lake  any  advaptagi^  of  it  op  the  plea  of  non  est  f(ict\im ;  as  that  tb^ 
obligor  was  an  infant,  or  tha^  it  was  pbtaiped  l^y  duress.    {Whelpdale*^ 
Case,  2  J^c.  I.  ^  Co.  1)90    ^^  ^^  defendant  p^iinot  giye  paypientin 
evidence  on  this  plea ;  but  tpay  give  in  evidence  that  ^he  wi^s  a  fem^ 
coverte  at  the  time  of  entering  into  such  bond,  for  that  proves  it  not  t<^ 
be  her  deed.— Anon.  H.  IS  W.  III.  12  Mod.  (SOQ.  (b) 

Duress.— If  the  defendant  plead  duress,  th^  deed  is  admitted,  and  thf 
issue  lies  upon  the  defendant;  and  if  the  defenc)ant  prove  the  deed  was 
given  under  an  arrest  without  any  pause  of  action,  it  is  sii^cient :  or  if 
the  arrest  were  without  good  authority,  though  for  a  just  debt ;  or  if 
the  arrest  were  by  warrant  from  a  justice  of  peace  on  a  charge  of  felony, 
when  no  felony  was  committed,  or  though  a  felony  were  committed,  y^ 
^f  the  arrest  be  unlawfully  made  use  of,  it  may  be  construed  a  duress.--* 
Whelpdale-s  Case,  sup.  Anon.  M.  21  Car.  L  Aleyn,  £|2.  Wooden  y« 
Collim,  M.  9  Geo.  11. 
[  173  ]  In  I  Rol.  Abr>  6S7.pL  6.  It  is  said  that  a  ipap  shall  avoid  his  deed 
jliy  duress  of  his  goods,  as  well  as  of  his  person,  but  in  Sumner  y.  Feryr 
man,  H.  ;708.  (U  Mod.  20  U)  it  was  holdcn  that  a  bond  could  not 
be  avoided  by  duress  of  ^Qods.-^Astley  v.  Reynolds,  M.  5  Geo.  If. 

Stra.917.ro 


Ca)  Declaration  in  debt  on  bond 
agaii)st  iwoy  and  upon  oyer  it  ap- 
{reared  to  be  a  bond  by  three.  Flea 
fion  est  factum  of  the  two,  or  either 
bf  then) ;  and  held,  ihat  such  a 
variance  was  not  ground  of  nonsuit, 
but"  pleadable  in  abatement,  or  in 
arrest  of  judgment.  Smit%  assignee 
of  Sheriff  of  Surrey'  \.'  Tanner,  ^ 
Taunt;  255.       -  •     • 

(b)  Upon  the  general  issue  of  iton 
est  factum  defendant  may  prove  she 
Svas  fem^  coverte  at  the  execution 
of  the  bond  ;  what  shews  the  deed  to 
be  void  is  good  evidence  under  non 


est  factum ;  a  special  plea  is  onl^ 
necessary  where  the  deed  is  void* 
able.  Lambert  v.  Atkins,  2  Campb. 
272.  It  is  otherwise  when  the  bond 
is  void  by  statute.  Vide  n.  (a)  \73a. 
(c)  Duress  must  be  pleaded,  and 
cannot  be  given  in  evidence  undcir 
the  general  issue,  for  a  bond  is  not 
void  for  duress,  but  voidable  only, 
and  to  this  plea  plaintiff  may  reply 
that  defendant  was  at  large  at  the 
time  of  the  execution,  and  that  ho 
sealed  the  bond  voluntarily.  Clayt* 
Ass.lJj^ 


If 


Chap.  IV.]  PKBt,  I78a 

If  Jl.  menace  010^  except  I  make  iiiUo  him  a  bond  of  £40^,  and  I 
.tell  him  I  wilt  not  do  it,  but  I  will  make  unto  him  a  bond  of  JE2Q,  the 
court  yil)  not  expound  this  bond  to  be  voluntary  upon  this  maxim, 
fion  videttfr  con^^mum  fefinuUse^  si  qui$  ex  prascfipto  tni^atdis  aliquid 
fmn^utavU.—Bac»  Reg.  2Q, 

It  is  a  rule  of  Ifiw,  tliat  no  one  cap  avofd  a  bond  by  averring  a  der 
Jivery  therepf  gpqn  condition,  .unless  he  shew  a  writing  of  die  condition; 
for  as  be  is  charged  by  a  9uf}icient  ijvriting,  so  he  mjust  be  discharged  by 
/lufficienl  ^riti^gi  qr  by  gome  other  .thii)g  of  a9  iiigb  authority  as  thp 
pbligation. — Brq.  Fails.  IQ.  Dr.  Sf  Stud.  cap.  12.  (a) 

For  the  sanie  reason,  the  defendant  caqnot  uver  thjB  ^condition  to  be 
4ifierept  fron^  what  is  jexpres^ed  ii)  writing;  but  any  avermenl:  cqnr 
liistent  ^'4h  t|ie  cpnjlitipn^  ^hicb  jihew^  the  condition  against  law, 
m\l  be  admitted ;  {Buckler  v.  MiUfird,  M.  1  W.  &  M.  2  Vent.  107, 

KeitUys  Case,  Godb.  29.  Pratt  v. ,  M .  39  «p  40  Eliz.  Mo.  477.) 

^erefore,  where  the  consideration  on  which  llie  bond  is  given  is  illegal, 
fbe  defendant  may  take  advantage  of  it  by  pleading,  as  simony,  usury, 
compounding'  of  felony,  S^c.  and  this,  notwithstanding  there  be  a  dif* 
fereut  and  le^l  consideration  recited  in  tlie  bond. — JonesU  Case^  H.  31 
Eliz.  1  Leon.  203.  Andrews  v.  Eatouy  T.  3  Geo.  II.  Fitzg.  73.  flmpr 
son  V.  Bathurst,  H.  17  Jac.  I.  Hutt.  52.  Foden  v.  Haines,  6  W.  &  M. 
Comb.  245*  Carth.  300.  Mitchells.  Reynolds,  H.  171I.  1  P.  \y.  I89. 

Insolvent  Act.-^To  debt  upon  bond  the  defendant  pleaded  thp  in* 
solvent  debtors*  act,  the  plaintiff  replied  there  was  no  notice  given  him 
pursuant  to  the  act,  ai)d  issup  being  joined  thereon,  the  summpner  being 
dead,  the  duplicate  of  the  proceedings  of  the  justices  was  holdeu  to  be 
suiEcient  evidence,  because  the  notice  was  not  a  matter  on  which  to 
found  their  jurisdiction;  if  it  had  been  sq^  (his  evidence  would  npt  havp 
been  sufficient.  But  in  this  case,  tliey  are  judges  of  tlie  sufficiency  of 
proof  of  notice,  it  beiqg  part  of  their  jurisdiction,  and  consequently 
their  duplicate  of  its  being  a  good  notice  will  be  good  evidence,  the  sum- 
moner  being  dead. — Savage  v.  Field,  M.  9  Geo.  II.  « 

In  an  action  by  the  assignee  of  an  insolvent  debtor,  the  certificate 
made  at  die  sessions  is  prima  facie  evidence  of  a  due  discharge,  and  of 
iJl  the  proceedings  under  the  insolvent  act:  {Laborde  v.  Pegus,  Sittings 
nt  Westminster,  after  M.  1772.)  and  if  there  be  any  fraud  or  irregularity 


(a)  Where  a  bond  or  other  writ-  not  plead  non  est  factum,  but  must 
ing  is  avoided  by  act  of  parliament,  plead  tho  special  matter.  IFhtIp* 
the  party  who  would  avoid  it  can-     dales  Case,    5  Co.  II9* 
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in  tlie  proceedings  it  i^  incumbent  on  the  defendant  to  prove  it. — Gyllom 
et  nx.  V.  Stirrup,  B.  R.  T.  9  G«o.  11.  S.  P.  (a) 
[  174  j  Solvit  ad  diem. — If  the  defendant  to  debt  on  bond  conditioned  to  pay 
on  a  day  certain,  plead  9olvit  ad  diem,  the  issne  lies  upon  him,  and  if  he 
prove  payment  before  the  day  it  is  sufficient^  for  be  could  not  plead  \U 
If  he  were  to  plead  it,  and  issue  were  joined  thereon,  it  would  be  im- 
material ;  therefore  to  such  plea  the  plaintiff  sliould  reply,  quod  non 
solvit  secundum  formam  et  effectum  conditionis.  {Winch  v.  Pardon,  M. 
1  Geo.  I.)  On  the  issue  of  solvit  ad  diem  the  defendant  may  give  in 
evidence  non-payment  of  interest  for  twenty  years,  but  in  such  case  if 
the  plaintiff  be  executor  of  the  obligee,  he  will  be  admitted  to  prove  an 
entry  on  the  back  of  the  bond  by  the  testator  of  interest  being  paid. 
But  such  entry  ought  to  appear  to  be  made  before  the  presumption  had 
taken  place. — Searle  v.  Lord  Barrinpon,  H.  £  Geo.  XL  £  Ld.  Raym. 
)S70.  Stra.  827.rft> 
To  a  bond  of  thirty  years  standing,  the  defendant  pleaded  sokit  ad 

diem, 


(a)  Insolvent  acts  are  always  con- 
strued favorably  for  the  prisoner, 
the  number  of  da}'*  mentioned  in 
his  notice  shall  therefore  be  reckoned 
inclusively  for  his  benefit.  MorUjf 
V.  Vttughan^  4  Burr.  2525.  Vide 
rtiam  Paget  v,  Wheaie^  cited  in 
Workman  v.  Leakey  Cowp.  23,  where 
it  was  held,  that  a  prisoner  shall  be 
discharged  from  debitum  in  pretsenti 
solvendvm  in  Juiuro. 

But  if  a  man  be  discharged  under 
sncb  an  act,  he  should  bring  him- 
self clearly  within  it,  for  it  may  be 
that  he  was  irregularly  discharged, 
or  that  he  was  not  dischargeable  by 
law.  Houghton  v.  Skellcrou,  S  Lev. 
190. 

(bj  Vide  etiam  Tryon  v.  Carter, 
2  Stra.  994.  Fletcher  v.  Henning* 
ton,  2  Burr.  944.  1  Bla.  210.  Debt 
on  bond,  plea  non  est  factum  testato* 
ris.  Evidence'hond,  dated  January, 
^779^  conditioned  for  payment  of 
if  1000  to  plaintiflf's  testator,  within 
three  months  after  the  death  of  one 
M,  C.  who  died  in  December,  1787, 
defendant's  testator  was  then  dead : 
plaintiff's  testator  lived  three  years 
after:  no  demand  of  payment  till 
this  action.  And  Per  EUenborovgh, 
C.  J.  after  a  lapse  of  twenty  years  a 
bond  will  be  presumed  satisfied  :  but 
there  must  be  either  a  lapse  of  twenty 


years,  or  a  less  time,  coupled  with 
some  circumstance  to  strengthen  the 
presumption ;  if  the  parties  had  ac- 
counted together  after  the  money 
became  payable,  it  might  have  been 
inferred  that  it  was  included  in  the 
settlement,  but  as  there  b  no  evi* 
dence  of  tkis^  and  twenty  years 
have  not  elapsed  since  the  bond  was 
forfeited,  it  canmit  be  considered  as 
diMchari^.  ColseU  v.  Budd^  1  Camp. 
27. 

So  in  WUtttume  v.  Gorges,  lb.  217- 
Proof  of  embarrassed,  circumstances 
and  inability  to  pay  is  not  enough 
to  rebut  the  presumption  of  satis- 
faction of  a  judgment  arising  from 
a  lapse  of  time. 

In  debt  on  bond  dated  in  1785  : 
payment  at  and  after  the  day  was 
pleaded  :  Evidence,  indorsements  oa 
the  bond,  acknowledging  payment 
of  interest  down  to  1793>  in  ^^^ 
hand-writing  of  defendapt,and  signed 
by  intestate ;  this  was  acknowledged 
to  be  evidence  of  the  bond  being  un« 
satisfied  at  the  date  of  the  last  indorse* 
ment.  Then  there  was  certain  evi- 
dence of  payment  in  ]794i  nni 
plaintiff,  to  meet  this,  profiosed  to 
read  other  indorsements  down  to  the 
year  179^«  acknowledging  the  re- 
ceipts of  interest,  and  part  of  the 
principal,  but  these  latter  indorse^ 

ments 
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^iem^  and  relied  upon  the  presumption;  the  plaintiflf  proved  pajment  of 
interest  two  years  after  the  time  mentioned  in  the  condition^  bat  gave 
no  evidence  of  any  subsequent  receipt  or  demand ;  and  IZoymoirtf,  C.  J. 
was  of  opinion  that  this  plea  was  to  be  taken  as  strictly  in  this  case  as 
in  any  oAer;  and  dierefere  the  plaintiff  having  falsified  the  plea,  it 
was  not  enough  to  say  the  other  twenty  eight  years  were  enough  lo  let 
in  ike  presumption,  because  to  take  advantage  of  that  the  defendant 
ehottld  hmve  pleaded  upon  the  act  for  the  amendment  of  the  law,  that 
he  paid  die  money  after  the  day,  in  which  ease  it  would  have  been 
with  htm  upon  this  evidence.— Afpie/eiid  v.  BenH,  M.  Iflt  Geo.  I.  Stra. 
65^.  (a) 

The  case  of  Goddardv.  Cmr,  infra,  (fr)  is  wordiy  of  nodce,  as  shewing 
who  has  the  power  of  applying  payments. 
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ments  were  not  in  the  defendant's 
hand,  nor  did  it  appear  when  they 
were  written,  or  even  tiiat  they  existed 
during  the  intestate's  life-time.  Lord 
EUenboraugk,  C.J.  held,  that  it  was 
necessary  to  prove  chat  these  in- 
dorsements were  on  the  bond,  at  or 
recently  alter  the  times  when  they 
bear  date,  before  tbc  plaintiff  could 
be  entitled  to  read  them,  notwith- 
standing it  might  seem  to  be  against 
the  interest  of  the  obligee  to  admit 
part  payment,  yet  he  may  thereby 
in  many  cases  set  up  the  bond  for 
the  residue  of  the  sum  secured.  Roit 
V.  Bryant  J  2  Camp.  S2l.  And  a  dis- 
tinction has  been  taken  between 
cases  in  which  the  indorsements 
have  been  made  prior,  and  those 
posterior  to  the  presumption  taking 
place.  Searle  v.  Barrington,  2  Stra. 
826.  2  Ld.  Raym.  1370.  Turner  v. 
Crtip,  cited  2  Stra.  826.  Glj/n  v. 
Bank  of  England,  2  Ves.  43. 

(a J  Twenty  years  without  any  de- 
mand is  a  ground  to  pretutne  pay- 
ment, bat  is  not  a  It^gal  bar.  It  is 
to  be  left  to  the  jury.  Some  evidence 
should  be  given  in  aid  of  the  pre- 
sumption within  that  time,  as  that 
the  parties  had  settled  an  account 
in  the  intermediate  time.  Per  Bui" 
ier,  J.  this  doctrine  of  presumption 
was  first  taken  op  by  Lord  Hale. 
He  was  followed  by  Lord  HvH^  (vide 
Anon.  6  Mod.  22.)  who  said,  that 
after  twenty  years  he  should  intend 
it  paid.    It  was   adopted  by  Lord 


lU^fmomd,  in  the  case  of  Cwuta* 
hie  V.  Somerset,  1  T.  Kep.  271. 
But,  he  said,  that  if  a  demand  was 
proved  in  the  mean  time,  he  would 
not  suffer  a  plaintiff  to  be  strip* 
^d  of  a  just  debt  by  such  a 
presumption.  Lord  Mansfield  hes 
held  the  same,  and  that  there  is  a 
distinction  between  length  of  time 
as  a  bar,  and  where  it  is  only  evi- 
dence of  it :  the  former  is  positive, 
the  latter  only  presumptive.  He  be- 
lieved in  the  case  of  a  bond,  no 
time  had  been  expressly  laid  down 
by  the  court.  Jt  might  be  eigb« 
teen  or  nineteen  years.  Sed  per 
Butler,  J.  within  the  twenty  years, 
it  must  be  left  to  the  jury  u|>on 
some  evidence  besides  the  presump- 
tion, in  such  cases,  the  slightest 
evidence  only  is  sufficient.  Vide 
Oswald  V.  I^gh,  I  T.  Rep.  270. 
Eldridge  v.  Knott,  Cowp.  214.  FUher 
et  aV  v.  Prosper,  ibid.  217. 

These  two  cases  seem  to  have  been 
decided  on  this  principle,  that  where 
a  statute  has  fixed  a  limitation,  co- 
venants will  not  direct  a  jury  to 
presume  a  bar  within  the  time  limit- 
ed by  statute.  Aliter  if  there  be  no 
statute. 

(bj  The  leading  maxim  in  this 
case,  is  Quicquid  sotvitur,  solvitur  8e- 
'  cuudum  modum  MolventU.  But  the 
payee  must,  at  the  time  of  payment, 
apply  it  himself,  or  the  right  of  ap- 
plication will  devolve  on  the  payee. 
Vide  Perrk  v.  liobertSt  1  Vern-  34. 

5.0. 
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S.  O.  was  indebted  to  the  plaintiiF  for  coals ;  he  died  and  made  his 
wife  executrix  :  she  continued  to  deal  with  the  plaintiflP,  then  married  the 
defendant,  who  likewise  had  coals  from  tli/e  plaintiff,  and  made  aevera} 
payments^  generally  upon  account,  which,  if  applied  to  the  debt  from 
the  executrix,  and  her  debt  whilst  a  widow,  cleared  both,  and  the  prer 
sent  action  was  against  the  defendant  pnly  for  what  was  delivered  in  bis 
tinie«  The  question  was,  who  had  a  right  of  applying  tliese  payments, 
there  being  no  direction  from  the  defendant,  who  it  was  agreed  had  the 
£rst  right ;  and  Lord  Chief  Justice  Lee  held,  that  thereby  it  devolved  to 
the  plaintiff,  and  therefore  he  might  apply  the  money  to  diacharge  his 
wife's  debt,  the  defendant  being  by  marriage  a  debtor  for  that ;  but  as  t0 
[  175  ]  ^he  demand  agahist  her  as  executrix,  *the  validity  of  ivhich  depended  on 
the  question  of  assets,  Sfc.  he  was  of  opinion  the  plaintiff  could  not  appl|r 
any  of  the  money  to  the  discharge  of  Ant  demand. — Goddard  v.  Cox, 
T.  16  Geo.  IJ.  2  Stra.  1 194.  (a) 

Riens  per  Discent, — In  debt  against  an  heir,  who  pleads  riefis  by 
discentf  the  obligation  is  admitted,  but  the  plaintiff  must  prove  assets^ 
and  it  suffices  if  he  prove  assets  in  Cornwall^  though  they  be  alleged 
in  London,  for  assets  or  not,  is  the  substance  of  the  issue ;  pr  the  plaior 
tiff  may  prove  that  the  land  was  devised  to  the  defendant  and  his  heirs, 
charged  with  a  rent,  8^c,  for  where  the  devise  does  not  vary  the  limita- 
tion, the  heir  takes  by  discent.  And  these  and  many  otheir  cases  were 
very  lately  considered,  in  a  case  ^here  the  testator  seised  in  fee  devised 
)to  the  defendant,  his  heir,  all  his  estate  real  and  personal,  tipon  coiir 
dition  that  he  paid  his  debts  and  legacies ;  and  a  question  was  made 
whether  he  took  by  purchase  or  discent,  the  heir  having  pleaded  riens 
per  discent  to  debt  upon  a  bond  of  bis  ancestor ;  and  the  whole  cour^ 
held  that  the  tenure  and  quality  of  the  estate  not  being  altered,  he  took 
by  discent,  and  that  charging  an  estate  makes  no  alteration  as  to  the 
heir's  taking  in  respect  of  the  Inni.-^Dowdairs  Case,  31  Jac.  I.  6  Co» 
47.     Emerson  v.  Inchbin,  T.  13  VV.  HI.  1  Raym.  728.    Clerk  y.  Smithy 


(a)  But  there  seeras  to  be  a  dif- 
ference between  the  decisions  at  law 
and  in  equity  on  this  point,  for  a 
court  of  equity  holds,  that  where 
a  debtor  makes  a  payment  generally, 
without  appointing  how  it  is  to  be 
applied,  it  sliall  be  applied  in  dis* 
charge  of.  that  debt  which  is  most 
burthensomc  on  the  debtor,  as  in  • 
payment  of  a  debt  carrying  interest 
in  preference  to  one  that  does  not. 
Jlei/Tvard  v.  Lofnax,  1  Vern.  2i.  Sed 
vide  Perris  v.  Roberts,  ibid.  34. 


Though  thi^  seems  to  be  the  gcnc; 
ral  doctrine,  yet  in  Bloss  v.  Cuttingj 
cited  2  Stra.  1194,  it  was  held,  that 
it  applies  only  to  demands  of  the< 
same  nature.  If  however  there  be 
any  relation  between  the  fund  fron> 
which  the  payment  is  to  arise,  and 
the  security,  the  fund  shall  direct 
the  appropriation.  Brett  v.  Marsh, 
1  Vcrn.  408. 


H.ll 
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H.  H  W.IH-  Salk.  241.     Et  vide  Jllam  v.  //tier,  T.  21  Geo.  It.' 
K.  B.  Stra.  1270.  1  Bla.22. 

So  if  the  heir  take  by  a  voluntary  settlement  made  by  his  father,  v?hrch 
19  Void  as  to  creditors,  by  13  Eliz.  c.  5. — Gooc/1'9  Ca,  S3  Eliz.  5  Co.  60. 
Id  debt  on  bond  against  the  heir,  on  the  issue  of  riens  per  discent^  the 
heir  may  give  in  evidence  an  extent  against  him  upon  a  debt  owing  by 
his  father  upon  boTid  to  the  king;  but  it  will  be  necessary  to  produce  the 
bond  itself,  or  a  sworn  cdpy  of  it.- — Sherwood  v.jtdderley,  T.  lG9&rf 
Raiyni.  734. 

Note ;  Where  you  bring  a  sci.  fa.  flgain^  the  heir  upon  a  judgment 
<ih  bond  had  against  his  ancestor,  you  can  only  extend  a  moiety  of  the 
land  descended  by  elegit,  for  he  is  only  chargeable  as  ter-tenant.  But  * 
where  you  bring  an  action  against  the  heir  upon  the  bond  of  his  ancestor, 
the  plaintiff  is  entitled  to  take  the  whole  land  descended  in  execution. — 
Bowyer  Y.  Rivett,  H.Car.  L  W.Jo.  88.  SBuIst.  SI?.  Poph.  153. 
.  Palm.  419-  S.  C, 

ByS8f4fV,SfM.  c.  14.  If  the  heir  alien  before  Action  brought,  yet 
be  shall  be  liable  to  the  value  of  the  land,  and  if  he  plead  riens  per 
discent,  the  plaintiff  may  teply,  that  he  had  lands  from  bis  ancestor  be- 
fete  the  original  writ  brought,  or  bill  filed ;  and  if  upon  issue  joined 
thereupon  it  be  found  for  the  plaintiff,  the  jury  shall  enquire  the  value 
of  the  lands  so  descended,  and  thereupon  judgment  shall  be  given,  and 
execution  awarded  as  aibresaid,  (i .  e.  to  the  value  only)  but  if  judgment 
be  given  by  confession*  of  the  action  without  confessit^  assets  descended^  [  *176  ] 
or  upon  demurrer,  or  911/  dicU,  it  shall  be  for  the  debt  and  damages 
without  any  writ,  to-enquire  of  the  lands  descended. 

The  plaintiff  may  join  issue  on  the  plea  riens  per  discent,  without  re- 
|:^yhig  as  he  is  empowered  by  this  statute,  and  in  such  case  the  jury  are 
not  to  set  out  the  value  of  the  land  descended,  but  it  is  sufficient  for 
them  to  find  that  lands  came  by  discent  sufficient  to  answer  the  debt  and 
damages. — *1  Barnes,  329* 

Tlie  defendant  pleaded  reins  per  discent  al  temps  del  original^  the 
}Jaintiff  replied,  that  the  defendant  had  sufficient  lands  before  the  time 
of  the  original  purchase,  and  on  issue  thereon  a  verdict  was  given  for  the 
plaintiff,  but  no  enquiry  of  the  value  of  the  lands,  and  the  court  awarded  . 
a  repleader ;  issue  ought  not  to  have  been  joined  on  the  sufficiency  of 
the  land  descended.-^Je/^ys  v.  Barrow,  E.  12  Ann. 

The  heir  cannot  have  two  defences,  one  at  common  law,  and  one  on 
the  statute :  therefore  if  to  riens  per  discent  al  temps  del  writ,  the  plain- 
tiff reply  that  before  the  time  lands  descended,  the  heir  cannot  rrjoiu 

that 
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that  be  sold  them  and  paid  bond  debts  to  the  amount ;  he  ought  to  4i^ 
close  the  whole  in  his  bar  at  once.— -fFtWer  v.  Barnes^  E.  13  Geo.  H. 

Debt  on  bond  against  the  defendant  as  brother  and  heir  to  J.  S.  upon 
issue  rien»  per  dUcent  a  special  verdict  that  the  obligor  was  seised  b  fce, 
had  issue  and  died  seised,  and  the  isstiie  died  without  issue,  whereupon 
the  lands  descended  to  the  defendant  as  heir  to  the  son  of  his  brother, 
and  the  court  held  the  issue  was  found  against  the  plainiff ;  for  the  d^ 
fendant  hath  nothing  as  immediate  heir  to  his  brother,  and  if  he  would 
cbaiige  him  as  collateral  heir  he  ought  to  hav^  made  a  special  declara* 
tiott.— J€iiib'  Ca.  H.  1628.  Cro.  Car.  151. 

But  if  ^.  settle  an  estate  upon  himself  for  life,  remainder  to  bis  first 
and  other  sons  in  tail,  remainder  to  bis  owii  rq^ht  heirs,  and  enter  into  a 
bond,  and  die  leaving  a  son  who  dies  without  issue,  whereupon  die 
ancle  enters,  be  may  be  charged  as  brother  and  heir  of  jt.  for  he  must 
make  bimaelf  heir  to  him  who  was  last  actuaOj  seised^"— And  note,  a 
reversion  expectant  upon  an  estate  tail  is  not  assets  to  chaifge  the  hdr 
upon  the  general  issue  riem  perdiicent;  but  a  reversion  expectant  upon 
an  estate  fior-life  must  be  pleaded  specially  ^-^£e22Mv  v.  Rowdit^  T. 
2  Jac.  II.  Cartb.  129.  3  Mod.  255.  3  Lev.  386.  1  Show.  244. 
Nil  deie^^— But  in  debt  for  rent  upon  the  pka  of  ml  dAei,  he  cannot 
t  *177  ]  give  in  ^dence  disbursenmits  for  necessary  repairs,  where  the  *  plaintiff 
is  bound  to  repair,  for  he  might  have  had  covenant  against  him ;  but  be 
may  give  in  evidence,  entry  and  eviction  by  the  plaintiff,  (a)  But  H, 
the  lessor  enter  by  virtue  of  a  power  reserved,  or  aa  a  mere  trespasser^ 
yet  if  the  lessee  be  not  evicted,  it  will  be  no  suspension  of  tbe  rent— 
Per  Holt,  C.  3.  in  BuiheU  v.  Leckmere,  M.  10  W.  III.  1  Raym.  37a 

On  nil  debet  tbe  plaintiff  proved  a  note  by  which  the  defimdant  agreed 
to  hold  for  a  year  at  £15,  tbe  pfauntiff  waa  giantee  of  a  revenioo,  and 
tbe  life  at  that  time  dead,  but  he  bad  never  been  in  possession :  tbe  de* 
fendant  was  pennitted  to  give  in  evidence  a  prior  grant  of  tbe  reversion 
notwithstanding  the  note :  but  HoU,  C.  J.  said,  if  the  plaintiff  had  ever 
been  in  possession,  though  but  as  tenant  at  will,  the  defendant  could  not 
give  in  evidence  nil  habuit  in  tenementiSf  without  having  been  evicted. 
(^Cheltle  V.  Pound,  £.  1701.  1  Raym.  746.)    So  he  may  pkad  non  de- 

f€j  Mr.  Selwyn  (Abr.  N.  P.  540)  Sid.  157»  where  it  was  admitted  that 

says,  he  cannot  find  any  solemn  de»  the  same  point  was  questioned  for« 

cisioD,  that  an  eviction  may  be  given  merly. 

in  evidence  on  nil  debet,  though  there  Vide  Bunt  v.  Cope,  Cowp.  S42, 

are  many  dicta  to  that  effect,  oi  Gilbm*  where  it  was  held,  that  pulling  down 

JSv.282.  Jnan.  1  Mod.  35.  Browne*s  a  summer-house  is  no  eviction,  hut 


Case^  ibid.   118.    BravMe's  Case^    1     a  mere  trespass. 
Vent.  258.  and  Drake  v.  Reeve,  I 


pwa^^wwa 
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midif  and  giire  the  special  matter  in  evidence^  but  if  die  feaM  were  hj 
indentiue  lie  could,  not  plead  this  plea,  for  an  indenture  concludes  both 
parties. — Co.  lit.  47.  (b)  Mariaine  v.  Hardy ^  Dy.  1^2.  (b) 

la  debt  for  rent  the  defendant  pleaded  insane j  at  Che  tiaae  of  the  lease 
■sade,  and  upon  deaauner  the  court  held  the  l^ase  voidable  only  at  the 
alectioB  of  the  infiiBt,  by  waiving  the  land  before  the  rent  day  comes, 
but  the  defendant  not  having  so  done,  and  being  of  age  before  the  rent 
day  came,  the  plaintiff  had  judgment. — KeUeyU  Cu.  E.  I6l6.  Cro. 
Jac.  SdO. 

A  lease  by  parol  for  a  year  and  an  half,  to  commence  aft^r  tfie  ex- 
piration of  a  lease  which  wants  a  year  of  eapiriog,  is  a  good  lease  witfahi 
the  slatHte  iit  frauds,  fo  r  it  does  not  exceed  three  years  from  the  making. 
B^ley  V.  Ukka,  M.  «  Geo.  II.  per  Raym.  C.  J.  1  Stra.  65U(a) 

If  the  defendant  insist  that  the  lease  declared  on  is  not  the  plamtiff 's, 
the  plaintiff  may  shew  it  was  made  by  A.  who  had  a«tbority  from  Urn 
to  execute  it  in  his  name,  and  the  authority  need  not  be  produced. — Per 
H&kf  at  Maidstone,  1  Ann.)  But  the  lease  must  be  made  and  executed 
in  the  name  of  the  principal. — Frontim  t.  Small,  T.  12  Geo.  L  Sia« 
705.  (b) 

By  the  S%  Hen.  Will,  c.  37*  The  executors  and  administrators  of 
tenants  in  fee,  fee  tail,  or  for  life  of  rent  services,  rent  diarges,  rents 
seek  and  fee  farms,  may  bring  debt  for  the  arrearages  against  the  tenant 
who  oii|^  to  have  paid  the  same.— For  the  consUruction  of  this  statute, 
vide  ante,  lib,  £•  oqp.  4.  p.Sda. — ^The  action  is  local,  and  must  be 
brought  where  the  land  lies. 

Note ;  DetiMet  for  rent  against  an  executor  must  be  brought  where  tho 

lease  was  made,  because  it  is  for  arrears  in  the  testator's  time ;  but.when 

» 

it  is  in  the  debet  and  deiinet  for  rent  accrued  *  in  the  executor's  time^  it  [  *  178  ] 
most  beudiere  the  land  lies,  but  if  issue  be  joined  it  cannot  be  altered^ 
because  it  is  agreed  to  by  the  defendant— JSoAoit  v.  Canm>nf  T.  87 
Car.  II.  I  Vent.  £71. 

Debt  for.  rent  against  the  lessee  may  he  either  where  the  land  lies,  or 
the  deed  was  made,  but  an  assignee  is  chargeable  only  oa  the  pritity  of 
e9U^.^Patier$m  v.  ScoU,  T.  13  Geo.  I.  Stra.  77^ 


-r 


CaJ  But  by  BoUing  v.  Martin,  1  8  T.  Rep.  3.     £t  vide  Doe,  ex  dem. 

Camp.  319*  the  atstgnment  of  such  Rigge  v.  Bell,  5  T.  Rep.  471. 
a  lease  must  be  by  deed  or  note  in         (b)  If  a  lease  be  made  to  two,  one 

writing.  of  whom  seals  it  and  the  other  does 

A  parol  lease  for  longer  than  three  not,  but  accepts  the  estate  and  oc- 

years  is  good,  as  creating  a  tenancy  copies  the  land,  he  is  equally  bound 

from  year  to  year,  and   a   tenant  to  perform  the  covenants  for  pay« 

holds  in  all  respects,  excepting  the  ment  of  the  rent,  reparations,  and 

duration  of  the  term,  as  under  the  the  like.   1  Shep.  Abr.  458. 
terms  of  the  lease.  Clayton  v.  Blakej/, 

Debt 
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Debt  agaitist  an  ^xedutdf  on  a  judgtiieht  Suggesting  si  dteasthvitj  may 
t>e  either  in  Middlesex  where  the  jad^ment  is  entered,  or  in  the  county 
where  the  devastavit  is  laid  to  be.  But  if  the  defendant  admit  the  judg* 
inent  and  traverse  ihe  lasting,  that  issue  mlist  be  tried  id  th^  proper 
tounty. — Kingv.  Barrel,  M.  3  Geo.  II.  G.  ^.(a) 

To  debt  upoif  bond,  the  defendant  being  an  executor,  |>leaded  H 
judgment  had  against  him  on  t  sihiple  Contract  debt  ulfta,  8ft:  afld 
lipon  demurrei*  the  pieii  wa«  holden  good,  fdr  ortherwise  tfn  obligee  might 
ruin  an  executor  by  keeping  the  bond  in  his  pocket :  he  ought  to  give 
notice  of  it.  (Ddins  t.  Monkhouse,  T.  3  Geo;  l\.  Fitzg.  76.  Brooking 
▼.  Jennings,  £.  26  Car.II.  I  Mod.  75.  S.P.)  Nay>  it  has  been  holden,  that 
an  executor  is  not  boutid  to  take  notice  of  a  jbdginent  obtained  against 
his  testuioT.'^IIarman  v.  Hdrman,  T:  19  Jac.  II.  S  Mod.  1 15.  (b) 

The  jury  nniust  anstter  to  all  they  ate  chiirged  with,  therefore  where  id 
debt  upon  a  charter-party,  ^thereby  the  defendant  wais  to  pay  fifty  gtiioeas 
per  month,  the  plaintiff  declared  for  £500,  the  defendant  pleading  that 
he  had  paid  for  all  the  tidie  the  ship  wins  in  his  service,  issue  wa^  joined 
thereon  ;  the  jury  gave  a  verdict j  that  £857  remained  unpaid,  but  said 
nothing  as  to  the  rest  of  the  £500,  and  therefore  on  a  writ  of  erro^ 
K.  B.  reversed  the  judgment:  {Hooper  v.  Shepherd,  E.  11  Geo.  II. 
Stra;  1O890  and  note ;  that  in  such  case,  if  no  judgment  be  giten,  a 
ven.  de  novo  shall  issue.  (R.  v.  Hayes,  E.  17^8.  Raym.  1521.)  The 
jury,  beside  finding  the  debt,  ought  to  give  damages  for  the  detention, 
which  is  usually  Is.  though  under  particular  circumstances  it  maybe 
snore ;  as  suppose  the  principal  and  interest  due  on  a  bond  exceed  the 
penalty,  the  jury  ought  to  give  the  residue  in  damages  as  well  as  in  debt 
upon  a  single  bill.— P^r  ff't/d,  J.  E.  29  Car.  II.  (^c; 

Set  (ffand  Extinguisknient. — ^This  is  a  proper  place  to  take  notice  bf 
the  statutes  for  setting  off  mutual  debts^  and  also  to  consider  what  is  wa 
exting-uisbment  of  a  debt. 

By  2  Ceo.  II.  c.  22.  Where  there  are  mutual  debts  between  plaintiff 
and  defendant,  or  if  either  party  sue  or  be  siiecl  as  executor  or  admini- 
strator^  where  there  are  mutual  debts  between  the  testator  or  intestate,  and 

^a^  And  note,   that  an  admini-  CcJ  And  this  is  now  settled  that  IC 

strator  maybe  declared  against  as  jury  may  so  find.  Lonsdttk  v,Churckf 

an  assigni^e  in  debt  for  rent  for  the  2  T.  Rep.  388 ;  though  contrary  to 

time  he  was  in  possession.    Buck  v.  White  v.  Sealy^  Dougl.  49,  where  it 

Barnard,  I  Show.  348  is  decided  that   no  more  than  the 

(bj  A  judgment  not  doeketted  is  penalty  can  be  recovered  in  debt  on 


only  in  the  nature  of  a  simple  con-     bond, 
tract    debt,     liickey  y.  Hajfter^  6 
T.R.384. 


the 
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th%  <Mljer  paHy,  enfe  iielit  inay  be  set  aglinst  ibt  other,  ^n&  tudu  tbatter 
may  b^  tiv&x  in  evidence  *9n  the  geti^ral  'Mue,  or  plelkded  ift  bar,  as  the  i*  ^79  ] 
nature  of  the  case  shall  require ;  so  as  at  the  time  of  his  pleadhig  tti^ 
general  isstte^  ^here  any  such  debt  is  iftlended  to  be  insisted  ikpon  in 
evidence,  notice  be  giten  of  the  particular  sum  or  debt  so  intended  to  be 
insisted  on,  and  upon  Xi^hat  account  it  became  doe ;  and  by  8  Geo.  II. 
c.  £4j  mutual  deiiia  may  be  set  against  each  other,  nbt^vithstandital]^  such 
debts  are  of  a  different  nattfre,  unleslin  cases  where  eittier  of  the  mS 
debts  shall  accrtre  by  reason  of  a  penalty  contaitied  in  any  bond  or  spe^ 
cialty ;  and  in  ail  such  cases  the  debt  intended  to  be  set  off  shall  b^ 
pleaded  tn  baf«  in  which  |>lea  shall  be  shewn  (tow  mdch  is  truly  and  justly 
due  on  either  side,  and  in  case  the  plaintiff  shall  recover,  judgftient  shall 
be  entered  for  no  itiore  than  ahall  appear  to  be  due  after  one  debt  set 
against  the  other,  (a) 

A  notice  was  lis  follows.  Take  notice  that  you  ere  indlsHed  to  me  fof 
the  ttse  and  occitpatioH  of  a  house  for  a  long  time  held  and  enjoyed,  and 
now  Intely  elapsed.  The  debt  intended  to  have  been  set  off  was  for  reni 
leserted  on  a  lease  by  indenture,  which  not  being  mentioned  in  the  ncM 
tice  could  not  be  given  in  etidence ;  for  if  this  had  been  shewn,  the  plain^ 
tilF  might  probably  have  proved  an  eviction,  or  some  other  mAitet  W 
avoid  tlie  deifiand.  These  notices  should  be  almost  as  certain  as  d#« 
clarattons. — Fowler  v.  Jones,  Sittings  at  Westminster,  H.  B  Oeo.  II. 


(a)  On  this  statute  it  has  bceo  de* 
cidcdy  that  the  debts  which  can  be 
set  off  against  each  other  arc  such 
only  as  are  certain  and  liquidated, 
and  such  as  assumpsit  would  lie  for. 
Hoiclet  V.  Strickland^  Cowp.  5(5. 
Weigall  V.  JVat€r$y  6  T.  Rep.  488. 
Nedrife  v.  Hogani  2  Burr.  10:24. 
Freeman  y,  Hyett,  1  Bla.  394. 

But  sums  in  nature  of  liquidated 
damages  for  breach  of  a  contrncr, 
and  not  merely  in  nature  of  a  pe- 
nalty, may  be  set  off.  Fletcher  v. 
Dyche,  2  T.  Uep.  32. 

In  case  for  money  had  and  re- 
ceived to  plaintiff's  use,  defendant 
pleaded  rfn-assmnpsit.  Defendant  (a 
ship-broker)  as  plaintiff's  agent,  re- 
covered j£2000  for  damages  done  to 
plaintiff's  ship,  atid  paid  him  all  but 
W04O,  vhich  he  retained  for  his  la- 
bour and  servitude  therein,  the  jury 
thought  this  allowance  reasonable  ; 


bitt  Norton  objected  that  defendant 
ought  to  have  pleaded  it,  or  given 
notice  of  set  off.  Dunning  contra^ 
the  |H)int  was  reversed.  On  motionf 
irf  B.  il.  and  cause  shewn,  Lord 
Mansfield  had  no  doubt  that  defend- 
ant might  give  this  in  evidence.  Thi^ 
(said  he)  is  an  action  for  money  had 
and  received  to  plain  tiff's  use ;  plain- 
tiff can  recover  no  more  than  he  '\i 
in  conscience  and  equity  entitled  to, 
vKhich  can  be  no  more  than  what 
remains  after  deducting  all  just  al- 
lowances, which  defendant  had  .tf 
right  td  retain  out  of  the  very  sum 
demanded.  This  is  not  in  the  na- 
ture of  a  cross  demand  or  mviudt 
debt — it  is  a  chdrge,  which  made  the 
snm  of  money  received  for  pkiatiff's 
use  so  much  the  less.  The  othef 
judges  concurred.  Judgment  for  de- 
li?ndant  as  on  a  nonsuit.  Dale  v. 
Sollet,  4  Burr.  219^. 

A  debt 


179  tf  Actions  founded  on  Contract.       [Part  II, 

A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  set  off  in  am 
action  against  him  in  his  own  bond. — PaynUr  v.  JVaUcer,  C,  B.  K 
4  Geo.  III.  (a) 

Where  the  plea  is  of  an  equal  sum,  there  the  action  is  barredy  but  if  ^ 
be  for  a  less  sum  than  for  what  the  action  is  brought,  the  defendant  must 
pray  to  have  it  set  off.— CooA  v.  Dixonj  B.  It  1735.  f 6; 
^-  The  day  after  the  last  act  passed,  Lord  Hardmcke^  C.  J*,  delivered  tlie 

opinion  of  the  court  of  K.  B.  that  a  debt  by  simple  contract  might  by 
the  former  act  have  been  set  off  against  a  specialty  debt. — Brown  v. 
Holyoak,  8  Geo.  II. 

If  there  be  mutual  debts  subsisting  between  the  testator  and  /•  S.  the 
executor  will  be  indenmified  ia  setting  off  7.  S.'s  debt  against  his  testa- 
tor's without  bringing  an  action  against  him. — Ibid. 

In  debt  upon  bond,  the  defendant  pleaded  a  greater  debt  in  bar,  upon 
which  the  plaintiff  prayed  to  have  the  condition  of  his  bond  inroUed, 
which  was  to  appear  at  Westminster^  and  demurred;  and  it  was  holden 
that  this  bond  was  not  widiin  the  8  Geo.  II.  for  that  statute  relates  only 
to  boud^  conditioned  to  pay  money,  and  not  to  bail-bonds ;  and  it  was 
[  *180  ]  not  within  the  ''^statute  2  Geo.  II.  because  the  plaintiff  did  not  bring  tlie 
action  in  his  own  right,  but  as  trustee  for  another,  (for  he  was  an  officer 
in  the  palace  court;)  (Hutchinson  v.  Sturges,  T.  14  Geo.  IL  C.  B. 
Willes,  26].)(c)  but  if  it  had  been  given  to  the  sheriff,  and  by  him  as- 
signed to  the  party,  it  might  be  otherwise,  and  then  tlie  penalty  would 
have  been  considered  as  the  debt,  because  it  would  have  depended  upoi 
2  Geo.  II. — Lofting  v.  Stevens,  M.  1733.  2  Barnes,  388. 

In  debt  on  bond,  the  defendant  craved  oyer  of  the  condition,  wbicli 
was  to  pay  the  plaintiff  £10  9l  year  during  life,  and  then  pleaded,  that 
the  plaintiff  was  indebted  to  him  in  the  sum  of  ^500  for  money  lent,  ^c 
exceeding  the  yearly  sums  that  had  incurred  for  the  annuity,  and  offered 
to  set  off  as  much,  S^'c.  and  on  demurrer  the  plea  was  holden  good. — 
Collins  V.  Collins,  T.  32  Geo.  II.  2  Burr.  820. 

To  assumpsit  for  £4D  lent,  Ssc.  the  defendant  pleaded  articles  of 
agreement  with  mutual  covenants  in  a  penalty  of  ;£200  for  performance, 
and  shewed  a  breach  whereby  the  penalty  became  due,  and  offered  to 
set  off;  on  demurrer  the  court  held  this  plea  not  within  the  statutes,  for 


{a)  Vide  fFilson  v.  Watson,   Esp,  136.   Vide  ctiam  Blackbourn  v.  Mat- 

N.  P.  240.  Grove  v.  Dubois,  1  T.  H.  thias,  2  Stra.  1267. 
112.  (c)  Vide  etmm  Kemys  v.  Beison, 

(/>)  Sec  this  case  fully  stated  from  8  Vin.  Abr.  56l.  pi.  30.  and  Joy  v. 

a  Mb.  report  in  Selxejiu  JSl.  i\Abr.  Roberts,  c'llad per  \\Mqs,C.X.  in  ii.C, 

there 
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there  may  not  be  £5  justly  due  to  the  defendant  on  the  balance.— NieJ- 
rifyi.  Hogan,  E.  33  Geo.  II.  2  Burr.  1024.    i 

A  debt  barred  by  the  statute  of  limitations  cannot  be  set  off.  If  it 
be  pleaded  in  bar  to  the  action,  the  plaintiff  may  reply  the  statute  of 
limitations,  fa^  If  it  be  given  in  evidence  on  a  notice  of  set-off^  it  may 
be  objected  to  at  the  trial. 

ji,  having  been^appointed  by  B.  his  attorney  to  receive  his  rents^  did, 
after  his  death,  receive  rent  arrear  in  fi.'s  life-time ;  ^.^s  executrix  brought 
an  action  for  the  money  in  her  own  name ;  the  defendant  gave  notice  to 
set  off  a  debt  due  to  him  from  the  testator,  which  was  not  allowed  at 
the  trial,  because  the  testator  never  had  any  cause  of  action  against  the 
defendant,  for  the  money  was  not  received  till  after  his  death.— iSAtpmaii 
V.  Thompson,  E.  1 1  Geo.  II.  C.  B.  Willes,  103.  (b) 

To  an  action  on  a  promissory  note  of  £30,  the  plaintiff  took  a  ver- 
dict for  the  whole  sum,  the  defendant  had  at  the  same  sittii^s  an  actioa 
against  the  plaintiff  for  £11,  to  which  there  was  a  notice  to  set  off  Ae 
note  of  hand ;  and  the  court  held,  that  notwithstanding  the  verdict,  the 
note  of  hand  might  be  set  off,  for  if  at  the  time  of  the  action  brought 
there  are  mutual  demands,  they  by  the  statute  may  be  set  off;  and  justice 
may  be  done  by  entering  a  renUuitur  on  the  first  record  as  to  so  much. 
— Baskervil  v.  Broten,  T.  1  Geo.  III.  K.  B.  Sittings.  2  Burr.  1229- 
1  Bla.  293.  (c) 

The  assignee  of  a  bankrupt  brought  an  action  for  work  and  labour, 
the  defendant  gave  notice  of  a  set-off,  and  at  the  trial  produced  a  nego- 
tiable note  given  by  the  bankrupt  antecedent  to  *his  bankruptcy  to  Scott,  [  ^ISl  3 
and  Scoit^s  hand  was  proved  to  the  indorsement  to  the  defendant,  but 
BO  proof  was  given  when  it  was  indorsed,  upon  which  the  plaintiff  called 
two  witnesses,  who  gave  strong  evidence  to  shew  it  was  after  the  bank- 
ruptcy;  however,  the  defendant  had  a  verdict;   but  a  new  trial  was 


(fl)  Vide   Remington    v.  Stevens,  not  a  good  set-off,  for  such  a  plea,  if 

Stra.  1271.  S.  P.  allowed,  would  invert  the  course  of 

(6)  Vide  Teggetmeifcr  v.  Lumley^  administration,  and  a  man  might  set 

Willes,  264,  (n.)  which  was  decided  off  simple  contract  debts  where  there 

on  the  authority  of  this  case.  are  bond  debts  outstanding  against 

Testator,  being  a  seaman,  gave  a  the  testator.  MS,  Ca. 

will  and  power  to  defendant,    and  (c)  In  assumpsit  for  goods  sold, 

afterwards  gave  a  subsequent  will  defendant  pleaded  a  set-off  of  more 

and  power  to  plaintiff.     Defendant  money  due  to  him  from  plaintiff.  Ra- 

received  the  money  due  to  testator,  plication,  that  the  goods  were  agreed 

Plaintiff  brought  assumpsit  for  mo-  to  be  paid  for  in  ready  money.    This 

uey  had  and  received  to  his  use,  and  was  holden  bad  on  demurrer,  for  it 

declared   as  executor.      Defendant  was  no  answer  to  the  plea.  Eland  v, 

pleaded  that  testator  was  indebted  to  Karr,  1  East,  376* 
him  in  a  larger  sum.   Court  beld  this 

X  2                                          granted, 


ISlal 
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granted,  because  such  indorsee  ought  not  to  be  in  a  better  conditiotf 
than  the  drawee,  who  would  only  have  come  in  as  a  creditor  under  the 
commission. — March  Jssignee  of  May  v.  Chambers^  T.  18  Geo.  11. 
S  Sira.  1234.  Ex  parte  Lee,H.  1721,  1  P.W.  782.  S.F.(a) 

To  an  action  of  indebitatus  assumpsit  by  the  assiguees  of  ii  bankrupt, 
for  goods  sold  by  them  to  the  defendant,  he  pleaded  that  Harvest  be- 
fore his  bankruptcy,  (viz.  2i  Aprils  1740,)  was  indebted  to  the  defend- 
ant by  bond  in  jSIOO,  conditioned  t»  pay  £50,  which  exceeded  the  £\$ 
mentioned  in  the  declaration ;  and  upon  demurrer  it  was  holdeii,  that 
the  statute  for  setting  off  mutual  debts  does  not  extend  to  assignees* 
of  bankrupts,  r6)  and  that  these  can  never  be  considered  as  mutuaf 
debts,  for  where  there  are  mutual  debts,  there  must  be  miitual  remedies, 
which  is  not  the  case  here. — RyalS^af,  Assignees  of  Harvest  v.  Lark'Wf 
M.  20  Geo.  II.  K.  B.  1  Wils.  155. 

But  by  the  5  Geo.  II.  c.  30.  5.  28.  Where  it  shall  appear  to  thecdm- 
missioners  that  there  has  been  mutual  credit  given  by  the  bankrupt,  and' 
any  other  person,  or  mutual  debts  between  the  bankrupt  and  any  other 
person,  at  atiy  time  before  such  person  became  bankrupt,  the  com- 
missioners 6v  the  assignees  of  the  bankrupt's  estate,  shall  state  the  ac- 
count between  them,  and. one  debt  maybe  set  against  another f  and 
what  shall  appear  to  be  due  on  the  balance,  and  no  more,  shall  be 
claimed,  or  paid,  on  either  side,  (c) 


(a)  In  an  action  by  the  assignees 
of  a  bankrupt,  on  several   bills  of 
exchange,  defendants,  in  their  pica, 
set  out  two  bills  of  exchange,  drawn 
on  and   accepted   by  the  bankrupt, 
alid  by  h'nn  indorsed   to  the  defend- 
ants   bcfgrc    the    party   became   a 
bankrupt,    and   that   U'fore  he  be- 
came bankrupt  he  was  indebted   to 
defendants  in'  a  larger  sum  of  money 
on  those  bills  of  exchange  tbim  the 
money  then    due   to    the   assignees, 
which  the  defendants  offered  to  set 
otf.      \Vhcreupon    a    question    was 
made   at  l^isi  Prius^  whether  this 
was  such  a  debt  as  could  bo  set  off, 
ttnd   it  was  argued   for  plaintifT  it 
could  not ;  for,   (hough   4^5  Ann, 
and  other  statutes,  gave  tlic  com- 
inissioncrs  power  to  settle  the   ba- 
lance where  there  ari^  mutual  deal- 
ings, yet  it  was  said  it  could  nor  be 
done  under  8  Geo,  11.  for  that  (as  it 
speaks  of  mutual  debts)  must  mean 
where  there  arc  mutual  remedies,  for 
it  was  intended  only  to  avoid  multi- 
plicity of  suits,  where  (as  here)  de- 
tendants  could  not  have  brought  any 


action  against  the  assignees.  But 
per  Ryddr^  C.  J.  this  is  within  the 
intent  of  the  statutes,  and  may  clearly  * 
be  given  in  evidence  on  the  gcncnil 
issue,  with  notice  of  set-off,  or  by 
pleading  where  the  debt  set  off,  of 
that  which  it  is  set  off  against,  ac- 
crues by  specialties,  Spindkr  ex  dein. 
BarnexeU^  Sittings  at  Guildhall,  ii* 
1755.  Mti.Ca. 

(bj  But  in  Ridmtt  V.  BrovgK 
Cowp.  133,  it  was  held  otherwise; 
that  the  statutes  of  set-off  do  extend 
to- the  assignees  of  a  bankrupt,  for 
the  assignees  are  the  bankrupts. 

(c)  By  virtue  of  this  statute,  ar 
debt  may  be  set  off  at  the  trial  in 
an  action  brought  by  assignees  of  a 
bankrupt,  without  dther  pleas  or 
notice  of  sci-off.  Qhrtyce  v.  Dubois^ 
1  T.  R.  112. 

In-  the  plea  of  setoff,  defendant 
must  aver  what  is  really  due  to  hira, 
and  such  averment  is  traversable. 
Symmons  v.  Knox^  3  T.  R.  65 ;  al- 
though laid  under  a  videlicet.  Grim* 
viQod  ▼.  Burrit^  6  T.  R.  460. 


h 
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In  replevin,  the  avowant  justified  nnder  a  distress  for  rent;  tne  plain* 
■tiff* at  Nisi  Prius  insisted,  that  there  was  more  due  to  him  than  the  rent 
amounted  to,  and  Denison,  J,  refused  the  evidence,  and  upoo  motion 
for  a  new  trial,  the  court  held  that  2  Geo.  II.  did  not  extend  to  the  case 
of  a  distress,  for  that  is  not  an  action,  but  a  remedy  without  suit ;  they 
likewise  declared,  that  it  did  not  extend  to  detinue,  and  the  like  actions 
pf  wrong.— ^isofow  v.  K/iigftty  E.  16  Geo.  U.  C.  B. 

In  covenant  upon  an  indenture  for  non-payment  of  rent^  jthe  defendant 
pleaded  non  est  factum^  and  gave  a  notice  of  set-off,  'Mr,  i.Dentov, 
at  the  assizes,  was  of  opinion  he  could  not  upon  this  issue  ;  but  upoq  a 
motion  for  a  new  trial,  the  court  held  the  evidence  ought  to  have  been  re- 

*****  ^     ^M.  ^ 

.ceived,  for  the  general  issue  *  mentioned  in  the  act  must  be  understood  [  *  182  J 
to  be  any  general  issue,  and  accordingly  ordered  a  new  trial. — Gower  Sf 
Ux*  V.  Hunt,  1  Barnes,  204. 

If  a  man  accept  a  bond  for  a  legacy,  it  is  an  extingubhment  of  the 
legacy ;  so  i^  9  man  accept  an  obligation  for  a  debt  due  by  simple  con- 
tract ;  bthervvise  for  a  debt  due  Vy  specialty ;  But  if  a  stranger  give  a 
bond  for  a  debt  due  by  simple  contract  frpm  another,  it  wi}l  be  ho  cs^- 
tinguishment — Higgins  Ca.  3  Jac.  I.  6  Co.  44.  Ilpopei^s  Ca.  T.  29 
Eliz.  2  Leon.  110. 

So  if  a  man,  after  an  act  of  bankruptcy  committed,  give  a  bond  for 
a  simple  contract  debt,  it  will  not  so  far  extinguish  the  sipiple  contract 
as  to  deprive  the  creditor  of  petitioning  for  a  commission*— rjimbrose  v, 
Clendon,  E.  9  Geo.  II.  Stra.  1042.  (a) 

If  an  infant  become  indebted  for  necessaries,  and  give  a  bond  in  9 
penalty  for  the  money,  it  will  not  extinguish  this  simple  contract  debt, 
for  the  bond  is  void,  aliter  if  it  be  a  single  obligation  in  the  vary  sum.— r 
Jyfiffy.  Archdale,  H.  45  Eliz.  Cro.  Eliz.  920.  (b} 

Th« 


faj  Where  a  man  by  deed  assigns 
rcrtain  premises  as  a  security  for  a 
simple  contract  debt,  which  deed 
was  afterwards  set  aside  under  a 
^commission  of  bankrupt,  on  the 
ground  of  a  prior  act  of  bankruptcy, 
it  was  held  not  so  far  10  extinguish 
the  original  debt  as.  to  prevent  the 
creditor's  proof  of  it  under  the  com. 
3i)ission.  Gray  v.  Fotdtr^  I  H.  1)Ia. 
462. 

(b)  As  to  a  single  bill,  vide  Ru9^ 
sell  V.  IjCCy  1  Lev.  S6.  Rola  v.  Roles- 
welly  5  T.  R.  538.  Walcot  v.  Gould- 
tag,  8^.  R.  126.   It  seems  doubtful. 


however,  whether  such  an  obliga« 
tion  be  void  or  voidable  only.  Morn- 
ing V.  Knopp,  Cro.  Eliz.  700.  lu 
Giggham  v.  Purchase^  Noy.  85.  3 
Com.  Dig,  l63,  (c)  2.  and  in  Ayliffc 
V.  Archdale,  sup,  it  was  held  that 
such  a  bond  is  absolutely  void,  and 
therefore  the  simple  contract  is  not 
extinguishablc.  But  quccre,  whether 
the  statute  ^Ann.  c.  l6\  9. 13.  has  not 
altered  the  common  law  in  this  re- 
spect ?  On  the  other  hand,  in  Stone  v. 
Withypool,  1  Leon.  114.  2  Rol.  Abr. 
14(),  A  (4).  Litt.  S.259.  Perk.  s.  12. 
)  Bla.  Com.  466.  Darby  v.  Boucher^ 

Salk. 
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Xbe  plaintiff  gave  a  note  of  hand  for  rent  arrear,  and  took  a  receipt 
for  it  when  paid,  the  defendant  afterwards  distrained  for  the  rent,  the 
plaintiff  brought  trespass ;  and  it  was  holden^  that  notwithstanding  this 
note^  the  defendant  might  distrain,  for  it  is  no  alteration  of  the  debt  till 
payment.^(ffams  v.  Shipway,  at  Monmouth^  1744,  per  Abney,  J.  Ewer 
V.  Lady  Clifton,  C.  B.  T.  1735.  S.  P.)  But  if  ^.  indorse  a  note  to  B. 
for  a  precedent  debt,  and  J3.  give  a  receipt  for  it  as  money  when  paid, 
yet  if  he  neglect  to  apply  to  the  drawer  in  time,  and  by  his  laches  the 
note  is  lost,  it  will  extinguish  the  precedent  debt,  and  in  an  action  be 
would  be  nonsuited. — Smith  v.  Wilson^  E.  1738.  Andr.  igo. 

If  a  landlord  accept  a  bond  for  the  rent,  this  does  not  extinguish  it, 
for  the  rent  is  higher,  and  the  accepting  of  a  security  of  an  equal  degree 
is  no  extinguishment  of  a  debt,  as  a  statute-staple  for  a  bond.  (3  Dane, 
Abr.  507,  A.  (1))  But  a  judgment  obtained  upon  a  bond  is  an  extin- 
guishment of  it. — Higgin^  Ca.  3  Jac.  I.  6  Co.  45. 


« 

Salk.  279,  and  Tapper  v.  J)avenantj  8  East,  330,  however,  it  was  held  that 

as  reported  in  3  Keb.  79^»  (though  an  infant  can  on  no  account  bind 

differently  stated  ofi^e,  p.  155 an. (c))  himself  in  a  bond  with  a  penalty, 

it  was  held  that  such  objections  are  and  payable  with  interest. 

only  voidable.  In  Fisker  v.  Mowbray  ^ 


PART 
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PART  III. 

CONTAINING  ONE   BOOK   Ol 

ACTIONS  GIVEN  BY  STATUTE. 


INTRODUCTION. 

XIAVING  in  the  two  fonner  parts  of  this  work  treated  of  such 
actions  as  are  founded  eidier  upon  Torts  or  upon  Contracti  it  is  tiow 
pfc^r  to  take  notice  of  such  actions  as  are  given  by  the  statute  law ; 
and  they  are  of  two  sorts ; 

I.  Such  as  are  given  to  the  party  grieved. 
II.  Such  as  are  given  to  the  common  informer. 

It  would  be  endless  to  mention  all  the  acts  of  parliament  that  give 
actions ;  I  will  therefore  only  set  dovm  such  as  are  in  most  frequent 
use ;  taking  notice  likewise  of  such  general  rules  as  are  applicable  to  att 
actions  upon  statutes. 


CHAPTER  L  [184] 

OF   ACTIONS   13F0N    THE    STATUTE    OF   HUE  AND   CRY. 

-DY  the  statute  of  Winton,  13  Ed,  I.  c.  2,  the  hundred  within  which 
any  robbery  is  committed  shall  be  answerable  for  the  same. 

No  robbery  will  make  the  hundred  liable,  but  that  which  is  done  openly 
and  with  force  and  violence ;  therefore  if  a  carrier's  son  or  servant  con- 
spire to  rob  him,  the  hundred  is  not  answerable. — Mathew  v.  Godal" 
ming  Hundred,  M.  1654.  Sty.  427. 

By  the  same  statute,  if  the  robbery  be  done  within  the  division  of 
two  hundreds,  both  shall  be  answerable.«^Dfi7f?€'5  Ca.  M.  10  Car.  I. 
Hut.  125. 

If  robbers  assault  a  person  in  one  hundred,  and  he  flies  into  another, 
where  he  is  pursued  aud  robbed,  the  last  hundred  is  liable. — Cowptr  r. 
Basingstoki  Hundred,  H.  1702.  2  Salk.  615. 

So 
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So  if  a  person  be  carried  out  of  the  highway  in  the  hundred  of  A. 
and  robbed  in  a  coppice  in  the  highway  \n  the  hundred  of  B.  it  will  be 
sufficient  to  charge  the  hundred  of  B.^Cozeper  y.  Basingstoke  Ilun- 
drcfl,  H.  1702.  2  Raym.  S36. 

But  if  one  be  taken  in  the  hundred  of  j^,  and  carried  into  the  hpn- 
dred  of  B.  into  a  mansion-house  and  robbed;  pr  taken  in  the  day-time 
in  Jl.  and  caxried,  to  B.  and  there  robbed  in  the  night,  it  i$  not  lyithiti 
,  the  statute ;  for  though  there  be  no  occasion  to  aver  in  the  declaration 

that  it  was  done  in  the  highway^  aiiy  more  ^an  that  it  );vas  ({one  in  the 
day,  yet  it  must  bje  given  i^i  evidence  on  the  trial,  else  the  plaintiff  mil 
be  nonsuited.— roMWg  v.  Tolscomb  Sf  Mudbury  Inhabitants,  M.  1  )y.UL 
Carth.  71. 

Puaving  that  the  robbcf-y  was  committed  in  a  private  yy^y,  will*  be 
sufficieni  t»  oharge  die  b\xi^red.^--»Cowper  v.  J^singstoke  Hundred,  sup^ 
J2  Mod.  160.  S.  C.  .  ' 

A  robbery  upoa  the  Lord's  day,  by  ?9  Car.  II.  c.  7,  will  no^  charge 
the  hundred.  But  that  statute. only  extends  to  the  ca^e  of|  travelling, 
therefore  where  the  plamiiff  was  robbed  in  going  to  church  on  a  Sun- 
day,  be,  rj^coypi^  O^eslm^hr.  y,  1^ unbred,  of  Edmoiiton,  M.  7  C«^»  I- 
Su%  4^}  4p4i  upon  any.  other.  d«y,  if  ttie^ce  be  af  mwl^  ligM  as  % 
map^  cQiioteiHi(ace  might  be  discerned,  by^  though  before  si^n-rise  or 
after  sun-set,  the  hundred  shall  be  liable.  {SendeiV^  Ca*  T.  ]58o. 
7  Co.  6.)  So  if  robbers  oblige  the  waggoner  to  drive  his  waggon 
from  the  highway  by  day,  but  do  not  take  any  thing  till  ni^ht.— 
May  s.Morley  Hundred,  M.  1605.  Cro.  Jap.  106.  Cowper  v.  Basir^- 
stoke  Hundred,  sup. 

^y  27  Eliz.  c.  13.  No  person  shall  have  an  action  against  the  hun* 
dred,  unless  he  shall,  witli  as  much  convenient  speed  as  may  be,  give 
nQtif:o  tO|SOia^  pf  the  inbat^itants  of  soipe  tow;n,  village,  or  bauilet,  near 
to  the  place  where,  tlie  robbery  was  committed. 
[  13*^  ]  %>  S^Qe<u  Ijlr  c.  16,  No,  person  sliall  have  an  action  agaipst  tiie 
huf^4red|  unless  hesiJe.  the  n9tif;e.  req^ticed  by  Q.1  Eliz.  c.l^,  he  shall, 
with  a^  mpqb  convenient  sp^ed  as  may  b^  give  notice,  to  oaeof  tlie 
cousiables  of  the  hundred,  or  to  some  constable,  bt>rsljold«r,  head^ 
.  borough,  or  tylhing^mau  of.  some,  towfi,  parish,  village,  hamlet,  or 
t^ytliing,  n^r  unto  the  placa  wbert',  ^c*  or  sbull.  leave  notice  inwntu^ 
of  such  robbery  at  the  dwelling-house  of  such  constable,  ^x.  desoribii»g 
in.wf^U^Hotice  to  be  given  or  leftj  so. far  as  the  nature  apd  cixc^vk- 
sta^c^a  of  the  casie  vviU  admit,  the.  felqps,.  and  tbe  time  aad  place,  to* 
gether  with  the  goods  and  effi^ct?  .wfaereot\  be  Yisp  rot^bed* 
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JB.  W8$  ioi>be<t  a  little  ^ftM*  six  is  tbe  morning,  Iiia,  stirrups  cut,  his 
bridle  and  saddle  thrown  into  a  ditch,  his  horse  turned  loose  two  miles 
fad  ft  half  from  Notrfhu^tm.  He  went  there  after  reeof ering  his 
hoiae,  4c.  and  gave  notice  lo  die  inhahitaptg  and  to  diree  men  in  the 
wajy  and  thtB  rode  three  nilca  isrtbcv,  and  left  notice  i»  writing  with 
the  high  constable  of  the  bondted  in  which,  8^c.  and  all  this  within  two 
hours  of  the  roMery :  and  vpon  a  special  case  stated,  had  jodgment, 
though  it  was  objected  that  he  had  given  no  notice  to  the  constable  at 
liicmefumpti^n,  wbi«b  was  the  person  it  mig^  hare  been  given  to  with 
moat  coAvewent  speed :  but  it  was  answered  that  it  was  put  in  the 
altenative^  and  the  constable  of  the  hundred  was  the  most  proper,  and 
this  was  done  widi  all  reasonable  speed :  it  was  said,  that  perhaps  he 
went  to-Nbfilmn^im  fov  advice,  for  men  do  not  carry  the  act  of  par- 
liament iialhtir  podceti — Bail  v.  Wymersky  Uwidred,  T.  15  Geo.  11. 
Stra.  11 70. 

Notice  given  to  the  next  village  forward  in  the  road  is  good,  though 
i^  b<  in.  another  hundred,  and  thongh  there  weve  other  villages  a  latere 
n^mrer  in  the  s^ne  hundred.  The  word  in  die  act  is  near,  not  nearest, 
and.  five  miles  have  beep  reckoned  snflicieDtly  near :  and  it  is  good  though 
i^  village  is  in  e  diffeseat  county. — Odander-f,  Grodley  Hundred, 
Ifay.  32, 

By  27  Eliz.  c.  13.  The  party  robbed  shall  not  have  any  action,  except 
he  f}rat,.witluu  20  day&  before  such  abtion  be  brought,  be  examined  upon 
path  before  some  JMStice  06  die  peace  of  tlie  county  where  the  robbery 
wsaa  committed,  iokabiting  vritbin.  the  said  hundred  or  near  the  same, 
whether  he  knew  tlie  parties  that  committed  the  robbery,  or  any  of 
them ;  and  if  upon  examination  it  be  confessed  that  he  does  know  the 
parties^  that  tb^n  he  *  shall,,  before  the  action  commenced,  enter  into  a  [  *  186  J 
bond  before  the  said  justice  efiectually  to  prosecute  the  penon  so 
lfuown« — TuUer  v,  Dracon  4'  Caafh  Inhabitants,  M.  1626.  Cro.  Car. 
4U(a) 

Though  the  robbery  were  20  miles  from  the  plac^  where  the  justice 
lifed,  and  though  it  were  proved  that  there  were  many  justices  lived 
nearer,,  yet  Abnt^p  J.  held  it  sufficient  on  a  case  reserved,  saying  the 


(a)  If  a  statute  provides  that  no  claration   states    merely   that     the 

action  shall  be  brought  fur  a  par-  nuinbcT  of  clays  have  elapsed,    na 

ticular  cause,  until  a  certain  uuni-  objection  can  bo  taken  to  it  in  error 

ber  of  clays  have  elapsed  from  tlu;  on    this    account.      Willan  v.  Stan* 

time  when  it  accrued,  alid  the  de-.  djffe  Hundred;  2  Raym.  904. 

act 
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act  was   only  directory  in   that  respect. — hake  v.  Croydon  Hundred^ 
H.  1774. 

The  oath  may  be  taken  before  a  justice  of  the  county,  though  not 
in  the  county  at  the  time  of  administering  it,  for  he  acts  only  as  a 
ministerial  oiGcer,  and  therefore  an  action  would  lie  against  him  if  he 
refused  to  take  the  examination. — Helier  v.  Benhurst  Hundred,  £•  1631. 
W.Jo.  239.  Cro.  Car.  21 K  Green  v.  Buckland  Hundred,  I  Leon. 
323. 

It  is  sufficient  for  the  plaintiff  to  prove  that  he  who  took  the  affidavit, 
acts  as  a  justice  of  the  peace^  and  it  shall  be  read  upon  proof  that  it 
was  delivered  by  his  clerk  to  the  person  producing  it,  without  proving 
the  justice's  hand. — Per  Parker,  C.  J.  at  Hertford,  1722. 

It  is  not  necessary  for  the  justice  to  take  the  examination  in  writingi 
but  if  he  appear  at  the  trial,  and  depose  the  substance  of  the  usual  affi- 
davit, it  is  sufficient. — Grahatn  v.  Becontree  Hundred,  per  Wythem,  J. 
Essex,  1683.  Ca; 

But  if  the  justice  have  taken  the  substance  of  the  usual  affidavit  in 
writing,  and  that  is  produced  in  evidence,  he  shall  not  be  permitted  to 
give  evidence  at  the  trial  of  any  thing  else  the  plaintiff  said  on  his  exa- 
mination, viz.  any  description  of  the  robbers  or  robbery  different  from 
what  he  shall  give  on  the  trial.— Keinp  v.  Stafford  Hundred,  T.  19 
Geo.  XI.  C.B. 

By  8  Geo,  II.  c.  16.  The  party  robbed  must,  within  20  days  after  the 
robbery  committed,  insert  an  advertisement  in  the  Gazette,  describing 
the  felons,  the  time  and  place  of  the  robbery,  together  vridi  the  goods 
and  effects  taken. 

Chandler  was  robbed  (jinter  at)  of  1 5  bank  bills,  he  knew  the  value 
of  each  bill,  and  the  dates  and  numbers  of  nine,  but  not  knowmg  the 
dates  and  numbers  of  the  other  six,  in  the  advertisement  he  only  inserted 
the  value,  and  not  th^.  dates  or  numbers  of  any ;  upon  this  a  case  being 
reserved  for  the  opinion  of  the  court  of  C.  B.  they  were  equally  divided 
upon  the  question,  whether  he  ought  to  recover  for  what  was  well  de- 
scribed, viz.  his  watch,  money,  and  the  six  bills,  of  which  the  dates  aod 
numbers  were  not  known,  and  thereupon  the  postea  could  not  be  deli- 
vered out ;  Willes,  C.  J .  and  Burnet,  J.  for  the  defendant,  Abney  and 
Burch,  J.  for  the  plaintiff. — Chandler  v.  Sunning  Hundred,  Berks, 
1748. 


(a)   Neither  is  it  necessary  that      the  hundred.     Dowly  v,  Odiam  Hutt' 
the  declaration  should  set  forth  the      dred,  2  Salk.  6l4. 
oath  to  be  taken  before  a  j  ustice  of 

*     This 
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This  case  being  attended  with  many  suspicious  circumstances,  and 
for  ao  large  a  sum  of  money,  occasioned  the  act  of  22  Geo.  II.  c.  24' 
^whereby  no  person  shall  recover  against  the  hundred  *  in  any  action  on  [  *  187  ] 
any  of  the  statutes  of  Hue  and  Cry  more  than  ^200,-  unless  at  the  time 
of  the  robbery  there  be  two  present  at  least  to  attest  the  truth  of  his  or 
their  being  so  robbed,  (a) 

By  the  same  act  of  the  8  Geo.  II.  the  party  must,  before  any  actioq 
commenced,  enter  into  a  bond  in  the  manner  therein  mentioned,  to  the 
high  constable  of  the  hundred,  for  the  payment  of  costs,  Sfc. 

By  the  Q7  Etiz.  c.  13,  the  action  must  be  commenced  within  a  year 
after  the  robbery  committed,  for  which  reason  the  plaiutifF  must  produce 
a  copy  of  the  original,  to  shew  the  action  commenced  within  the  time,  as 
also  that  the  oath  of  the  robbery  was  within  20  days  before  the  teste,  (b) 


{a)  This  case,  on  the  statutes  of 
Hue  and  Cry,  was  reserved,  because 
the  whole  sum,  of  which  the  plain- 
tiff was  robbed,  was  not  mentioned 
in  the  Gazette,  and  most  materially 
because  it  appeared  on  the  trial, 
that  one  of  the  robbers  bad  red  eye- 
brows, which,  not  being  noticed  in 
the  advertisement,  was  held  a  de- 
fective description,  and  therefore 
defendants  had  judgment.  IFhit- 
worth  V,  Grimskoe  Hundred^  2  Wils. 
109. 

{b)  And  the  day  on  which  the 
robbery  was  committed,  is  to  be  in- 
cluded within  the  year.  Vide  Rex 
▼.  Adderley^  2  Dougl.*  449-  (465.) 
S.  P.  and  Bellasi*  v.  Hater,  1  Ld. 
Baym.  280,  therein  cited,  to  S.  P. 
See  also  Norris  v.  Gautris  Hundred^ 
a  Rol.  Abr.  520,  pi.  8.  1  Brownl. 
156,  which  was  an  action  against 
the  hundred  on  this  statute,  and  the 
robbery  was  laid  and  proved  to  have 
been  committed  on  the  9th  October^ 
13 /ac.  I.  and  the  writ  was  tested 
on  9th  October,  14  Jac.  L  Held, 
that  under  the  words  of  the  statute, 
^jEliz.  the  day  when  the  robbery 
-was  committed,  should  be  included 
within  the  year,  and  that  the  action 
was  brought  too  late,  whereupon 
Judgment  was  arrested  after  verdict. 
Vide  ctiam  S.  C.  more  fully  reported 
in  Hob.  139>  where  it  is  said,  that 
the  plaintiff  could  never  have  bis 


judgment;  but  in  the  report  of  S.C. 
in  irlo.  879f  it  is  said,  that  Hobart 
and  IVinck  were  of  opinion,  that 
there  should  he  a  fraction  in  a  day : 
so  that  a  robbery  committed  on  9th 
October,  13  Jac.  I.  in  the  afternoon, 
should  be  within  the  year,  to  bring 
the  writ  on  9th  October,  X^Jac,  I. 
in  the  morning;  and  several  casc!^ 
are  there  cited  by  Hobart,  to  shew 
that  a  fraction  of  a  day  may  be  al- 
lowed in  some  cases;  so  that  Moore's 
report  is  contrary  to  the  others,  un- 
less it  be  supposed,  that  in  the  prin- 
cipal case  there,  it  did  appear  at 
what  time  of  the  day  the  robbery 
was  committed,  and  the  writ  issued ; 
for  otherwise,  according  to  the  opi- 
nions of  the  two  judges,  the  plain- 
tiff ought  to  have  had  judgment, 
which  it  appears  by  the  other  re- 
ports he  had  :  from  a,  MS,  note,  by 
the  late  Mr.  Serjeant  Hill,  to  the 
case  of  H.  v.  Adderley,  Dougl.  446, 
fol.  edit,  in  the  editor's  possession. 

Furthermore,  in  the  case  of  Castle 
Y.  Burditt,  3  T.  Rep.  623,  it  was 
held,  that  if  the  computation  of 
time  is  to  be  made  from  an  act 
done,  the  day  on  which  the  act  is 
done  is  to  be  included  in  the 
reckoning;  therefore,  where  the  law 
requires  that  a  month's  notice  of  an 
action  be  given,  the  month  begins 
irith  the  day  on  which  it  was  served. 

I 

By 


l«7tf  Actions  given  by  Sjaiute.         [pAkT  III, 

Ky  the  same  act,  If  any  oue  6f  the  ofTenders  be  takcd  bv  pursuit^  the 
fiunch'ed  shall  not  be  liarbie,  and  hy  8  Geo.  It.  it  ts  sufficrefit  if  he  be 
apprehended  within  40  days  aft^  notice  in  the  Gazette.  Bat  this  must 
be  pleaded,  and  not  given  frr  evidence  on  the  general  issue. 

If  a  servant  be  fobbed,  in  the  absence  of  his  mastef,  of  his  master's 
money,  either  the  master  or  the  servant  may  bring  the  action,  but  the 
servant  must  take  tlic  oath :  {Combs  v.  Bradlei/  Hundred,  £. 5  &  6  W. &  M. 
Salk.  6I3.)  but  if  he  be  ^robbed  in  the  presence  of  his  master,  of  his  mas- 
tcr's  money,  the  master  must  bring  die  action,  and  Ini  (latfif  alood  vtWl  b6 
sufficient. — Jone^  v.  Bromley  Hundred,  and  Bird  v.  Ossulsion  Hundred^ 
cited  in  Jshcomb  v.  EUhohi  Hundred,  Carth.  H7.(a) 

The  party  robbed  may  be  a  xyitness  ex  necessitate,  and  by  8* Geo.  It 
c.  16.  s.  \5,  a  hundredor  may  likewise  be  a  witnesd  for  die  hundred. 

If  the  master  bring  an  action  on-  the  robbery  of  his  servant,  he  may 
be  a  witness  to  prove  the  delivery  of  llie  money  to  liim. — Bemvet  v. 
Hertford  Hundred,  M.  1650.  2  llo).  Abr.  686. 

The  plaintiff  need  not  prove  the  robbery  \\y  the  place  or  in  the 
parish  alledged  in  the  declaration,  if  it  be  proved  witfaia  the  same  hui|- 
dred.  {Fer  Holt,  5  Ann.  at  Maidstone.)  So  hue  and  cry  need  not  6e 
proved  by  the  plaintiff  though  alledged  in  bis  declaration,  for  it  is  tho 
part  of  the  hundred  to  levy  it— Bi/c/r/ia/f*  Ca.  T.  09  Elia.  Owen  7. 

By  27  Eliz.  c.  13.  The  inhabitants  of  every  hundred,  Wlierein  negligeuce 
of  fresh  suit  after  hue  and  cry  sliall  happen  to  be,  shall  answer  the  oue 
half  of  the  damages  recovered  against  the  hundred,  Sfc,  to  be  recovered 
by  action  of  debt,  t)C.  in  the  name  of  the  clerk  of  the  peace  of  the  county| 
for  the  use  of  the  iuhabitiHita  of  the  hundred  in  which,  Sfc,  (h) 


(a)  In  an  action  on  this  statute, 
for  the  robbing  of  a  servant,  the 
declaration  may  alledge  thiit  the 
thieves  robbed  the  scivant,  though 
it  slate  that  the  master  was  la  ^com- 
pany. JVillan  V.  StwicliJ^'e  Hundred, 
'2  Raym.  904. 

(6)  And  us  to  who  shall  be  charge- 
able to  the  hundn*d,  on  this  act,  vide 
Leigh  V,  Chapman^  2Saund.423. 

jis  to  the  evidence  necessaiy  to 
support  this  action,  it  may,  in  a 
great  degree,  be  gathered  Irom  the 
cases  in  the  text;  but  ns  that  ma- 
terial part  of  this  subject  is  not 
^listinctly  treated,  the  editor  has 
considered,  that  it  would  tend  more 
to   the  convenience  of   the  reader 


to  reduce  it  to  a  methodical  form : 
Jirst,  then  it  was  held  in  Ashitolr's 
Case,  cited  in  Hendell's  Case,  7  Co.O", 
that  the  plaintiff  roust  prove  be  waj 
robbed  in  the  day-time,  i.  e,  when 
there  was  day-li^ht  t- noiigb  to  seo 
a  man's  face;  but  the  robbery  need 
not  be  in  a  highx^ay.  Co'.^pcr  v. 
Basingstoke  UuHdrtds  2  Salk.  615. 
It  mu*)t  also  be  committed  oa  a 
working-day,  or  on  going  •  to  or 
from  church,  if  on  a  Sunday. 
Tishmaker  v.  Edmonton  Jlvudrvd, 
Stra.  406. 

Tho*j;;h  by  the  slat.  27  Eliz.  c.  13- 

*.  U,  the  plaintiff  must  prove,  ibat 

so  soon  as  he  could,  after  the  robr 

bery,  he  gave  notice  to  some  inba^ 

^'        ^  bitant 
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bitant  of  sotxSe  to\irn,  tillage,  or 
hamlet,  near  the  place  of  the  rob- 
bery, yet  it  need  not  be  the  nearest. 
Odander  v.  Grodby  Hundred^  Noy. 
5^  ;  nor  in  the  same  hundred.  Tut- 
ttr  V.  Dracon  Inhabitants y  Cro.  Car. 

So   by  statute,   8  Geq^  \\,  c*  l6. 
s,  1,  plaintitf  must  prove,  that  with 
aW  convenient  speed;  after  the  rob- 
bery, he  also  gave  notice  of  it  to  one 
of  the  constables  of  the   hundred, 
or  to  some  constable,  4'C*  of  some 
town,  parish,  4'<^.  ncftr  iho  place  of 
robbery,  or  tbut  he   left  notice  in 
writing  at  the  bouse  of  such  consta- 
ble, SfC.  he,  describing,  as  fur  as  he 
could,  the  felon  or  felons,  and  the 
time  and  place  of  the  robbery.  And 
be  is  not  obliged  to  go  to  the  near" 
est  constable.     Ball  v.  IVymcrdry 
Hundred,  Stra.  1170.     And   by  the 
same  statute,  plaintiff  must  prove, 
tliat  within  20  days,  n<?xt  after,  ^c, 
he  causc(|  a  notice  to  be  given  in 
the  fjondon  Gazette^ describing,  as 
f^r  as  he  could,  the  felon,  S^c.  and 
the   time  and   place,  S^c.    together 
^vitU  the  goods  and  eflfccts  stolen : 
to  do  which,  he  must  produce  the 
Gazette,    and    the    notice    therein, 
vihich  should  contain  every  material 
description  of   the   robber,     /f^i^- 
iQorth  V.  Griniskf)e  Hundred^  2  Wils, 
lOp.  109.  Chandler  v.  Sunning  Iluw 
dredy  Berks,  ]7-^8.    As  to  what  no- 
ti'ce  is  sufficient  to  ground  an  action, 
vide  Shrcucsbury  v.  Ashton  Hundred^ 
4  Leon.  18.  Omptoas  Ca,  Noy.  155. 
March  lO.     Hall  v.  Skarrgck  Huh-- 
drcd,  2  Sid.  45. 

So  by  statute,  27  ^Hz.  c.  13.  «.  1 1, 
h  is  required,  that  the  party  robbed 
shall,  withrn  HO  days,  ^i\  be  exa- 
mined on  oath  before  some  justice, 
4*c.  near  the  same  hundred ;  and  if 
tipon  sucb  examination,  he  confesses 
he  knows  the  robber  or  robbers, 
he  shall  cnlcr  into  a  recognizance 
fo  prosecute  him  or  them.  To 
prove  this,  plaintiff  must  produce 
the  affidavit  ho  made  before  the 
justice,  though  he  need  not  prove 
the  signature  of  the  justite,  nor  that 
he  wais  a  justice,  but  only  that  be 
acted  aa  such.   Per  Parker,  C.  J.  al. 
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Hertford,  1722.  And  tfce  magistratei 
if  he  be  so,  may  take  the  oath  out  of 
the  county.  Heller  v.  Benhurst  Htm- 
dred.Cm.  Car.  211 .  W.  Jo.  239.  But 
if  no  examination  be  taken  in  writ- 
ing, the  magistrate  may  give  verbal 
evidence  at  the  trial  of  th^  substance 
of  the  usual,  affidavit.  Graham  v* 
Becontree  Hundred,  per  Wythens,  J. 
Essex,  ]6d3.  And  the  examination 
may  be  taken  by  a  magistrate  20 
miles  distant  from  the  place  of  rob- 
bery, though  many  others  live  nearer. 
Lake  w,  Croydon  Hundred,  H.  177*- 
But  the  affidavit  must  be  made  by  the 
person  actually  robbed,  whether  he 
be  master  or  servant.  Greens  Ca, 
Cro.  Cliz.  142.  And  if  two  ser- 
vants, or  a  servant  and  a  stranger^ 
to  whom  the  money  was  entrusted f 
arc  robbed  together,  both  should 
take  the  oath,  so  that  the  master 
may  maintain  his  action ;  for  if  one 
only  be  examined,  the  master  can 
only  recover  so  much  as  was  taken' 
from  him.  Ascomb.v.  Spelkol/ii  Hun^ 
dred,  2  Salk.  0*13^  Jiahcome  wSpel- 
hplme  Hundred^  1  Show.  94.  241  ; 
01:  Ashcomb  v.  Elthsfrn  IJundred,' 
Carth.  145.  If  a  servant,  however, 
be  rciifbed  of  his  master's  money,  in 
his  absence,  eUher  the  master  or 
servant  may  bring  the  action,  tliougU 
the  servant  must  make  the  oath. 
Combs  'v,  Bradley  Hundred,  Salk.  6]  3* 
But  if  he  should  be  robbed  of  his. 
raaster^s  money,  in  his  presence,  the 
roaster  alofne  may  make  the  oath, 
and  bring  the  action.  Jones  v.  Brom . 
ley  Hundred,  infra.  And  a.  robbery 
of  the  servant  of  his. master's  goods 
in  his  presence,  is  a  robbery  of  the 
roaster.  IVrighVsCa.  Sty.  156.  Cros' 
thwayt  If.  X^wdon  Hundred,  ibid.  31 9# 
And,  in  order  to  shew  that  the  oath 
wal  taken  within  20  days  before  the 
action  brought,  the  original  writ 
must  be  produced.  *  Jones  v.  Brom-- 
ley  Hundred^  cited  in  Carth.  147. 

Finally,  the  statute  8  Geo,  J  I.  c.  lf», 
requires  proof,  that  before  the  ac- 
tion brought,  the  plaintiff  went  bo- 
fore  cither  the  chief  clerk,  or  secon- 
dary, the  filazcr  of  ihii  county, 
whefe  the  robbery  was,  the  clerk  of 
tke  pleas  wbercin  the  action  is  com- 

raciiccd. 
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Actions  given  by  Statute. 
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CHAPTER  II. 


OF    ACTIONS    UPON    THE    STATUTE    OF   2&3EdW.VI.    C.  13,    FOR 

NOT    SETTING    OUT    OF   TITHE, 

THE  Statute  of  the  2 ^  3  Ed.  VI.  c.  13,  directs  the  tithe  to  be  fairly 
8(st  out  under  the  pain  of  forfeiture  of  treble  value,  without  mentioning 
to  whom ;  but  that  has  been  always  construed  to  be  the  proprietor  of 
the  tithe,  as  he  is  the  party  grieved. — 2  Imt.  650.  (a) 

la 


menced,  or  their  respective  deputies, 
or  before   ihe  sheriff  of  the  county 
wherein  the  robbery  was,  and  entered 
into   a  bond  for  ^'100   to  the  high 
constable  of  the  hundred,  with  two 
sureties,  approved  by  those  officers 
for  payment  of  the  costs  in  case  of 
failure  in   the,  action,  which   bond 
must  be  produced  and  proved  by  a 
subscribing  witness.  PcaAe'j£n(f.282. 
Secondly,  as  to  the  competency  of  a 
witness  in   this  action,  the  general 
rules  of  law  have  been  obliged  to 
give  way  to  necessity,  as  in  Benmt  v. 
Hertford  Hund.   2  Rol.  Abr.   686, 
where  the  roaster  having' brought  an 
action  on  the  robbery  of  his  servant, 
he  was  allowed  to  prove  the  delivery 
of  the  money  to  him,  and  on  the 
authority  of  that  case,  Chambre,  J. 
iu  Porter  v.  Ra gland   Hund.   Peake 
Kvid.  150,  (n.)   allowed  the  plaintiff 
to  prove  the  quantity  of  corn  which 
was  on  board  his  own  barge  at  the 
time  of  a  robbery  by  a  mob, which 
robbery  was  first  proved  by  the  plain- 
tiff's servant.    So  by  stat.  8  Geo.  II. 
c.  l6.  s.  15,  the  j>arty  robbed  may  be 
a  witness  ex  necessitate,  and  so  may 
a  hundredor  be   a  witness  for  the 
hundred.     But.    no    action   can   be 
brought  against  the  hundred,  where 
the  sum  lost  exceeds  ;6200,  unless 
the  truth  of  the  robbery  be  attested 
at  least  by  two  persons  present.  Vide 
Chandler  v.  Sunning  Hund,   Berks, 
1748.  and  the  stat.  ot  22  Geo.  II.  c.  24, 
which  was  passed  in  consequence  of 
the  peculiar  circumstances  of  that 


'  (a)  An  action  on  this  statute  is 
the  proper  remedy  for  predial  tithes, 
and  it  is  for  predial  tith^  only  that 
it -lies  in  cases  where  there  is  no  ex- 
isting contract,  and  the  farmer  has 
neglected  to  set  out  his  tithes,  or  has 
made  a  colorable  severance,  and  car- 
ried them  away,  but  where  the  de- 
fendant has  tat[en  tithes  under  a 
composition  and  agreement  with  the 
plaintiff,  assumpsit  on  the  contract  is 
the  proper  remedy,  to  support  which 
the  plaintiff  need  only  prove  defend- 
ant's occupation,  his  contract  and 
the  retaining  his  tithe  in  pursuance 
thereof. 

This  action  lies  also  at  the  suit  of 
the  rector,  or  by  one  or  more  farmers 
of  the  rectory.  Day  v.  Peckwelly 
Mo.  915.  Kent  v.  Penkevon,  Cro.  Jac. 
70 ;  if,  therefore,  the  rector  be  en- 
titled to  two  parts  of  the  tithe,  and 
the  vicar  to  a  third,  and  the  parson 
and  vicar  severally  demise  their 
shares  to  a  third  person,  such  lessee 
may  bring  this  action  for  all  the 
tithes. 

As  the  right  to  tithes  accrues  im- 
mediately on  the  severance,  this  ac- 
tion must  be  brought  by  the  person 
entitled  to  them  at  that 'time,  there- 
fore a  lessee  after  severance  cannot 
sue  even  though  the  tithes  were  not 
carried  away  when  the  lease  was 
granted.  IVyhurd  v.  Tuck,  1  Bos.  k 
Pull.  458.  Neither  can  any  but  the 
party  acj^rieved  maintain  this  ac- 
tion. Johns  V.  Came,  Mo.  fill.  Cro. 
Kliz.  6'2J. 

Where  ^.  had  a  lease  of  tithes 
in  right  of  his  lease  as  executrix  to 
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In  this  action  therefore  the  plaintifif  must  prove  himself  entitled  to 
the  tithe,  the  taking  away  by  the  defendant,  and  the  value;  but  as  the 
action  is  founded  on  the  tort,  the  plaintiff  may  declare  zsfirmarius  vel 

proprietarius 
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her  former  husband,  and  granted 
**  all  his  right  and  interest  in  the 
*'  aforesaid  tithes"  to  C.  2).,held  that 
this  grant  was  good,  and  that  C,  JD. 
may  maintain  this.  Arnold  v.  Bid' 
good,  Cro.  Jac.  318.  But  where  the 
executrix  of  a  lessee  for  years  mar- 
ries, the  husband  and  wife  must  sue 
jointly.  Beadles  v.  Sherman,  Cro.  Eliz. 
6l3.  So  tenants  in  common  must 
join,  for  it  is  a  personal  action. 
Greenwood's  Ca.  Clayt  28. 

Executors  may  bring  this  action, 
for  it  is  within  the  equity  of  4  Edw. 
III.  which  gives  them  a  right  to  sue 
in  trespass  de  bonis  testatoris.  More- 
ton's  Ca.  1  Vent.  30.  1  Sid.  407. 
2  Keb.  502,  but  against  executors 
this  action  lies  not.  Attorney-General 
V.  White.  Corny.  434.  Nor  is  the  ex- 
ecutor of  a  parson  entitled  to  the 
forfeiture  under  the  statute.  Anon, 
1  Vern.  60. 

The  person  entitled  to  the  nine 
parts  at  the  time  of  the  severance 
ought  to  set  out  the  tithe,  and  if  he 
fails,  the  owner  of  the  tithe  may  sue 
him,  though  his  interest  in  the  land 
be  determined  before  they  were  car- 
ried away,  provided  he  remain  owner 
of  the  corn.  Kipping  v.  Sirai/t,  Cro. 
Jac.  324. 

Where  there  are  two  joint-tenants, 
and  one  only  enters  and  occupies, 
this  action  lies  against  him  only. 
Colev,  mikes,  Hutt.  121.  So  if  there 
be  two  tenants  in  common,  one  of 
whom  sets  out  the  tithe,  and  the 
other  carries  it  away,  this  action  lies 
against  the  latter  only.  Gerard's  Ca. ' 
cited  in  Hutt.  122. 

A  purchaser  of  corn  from  the 
owner  of  a  rectory  must  pay  tithe, 
unless  his  contract  specify  the  con- 
trary, and  if  he  carry  it  away  with- 
out first  sctlino;  it  out,  this  action 
lies.  Moyle  v\  Ewer,  Cro.  Jac.  361. 

In  an  action  on  this  statute  for  the 
treble  value  of  tithe  corn,  defendant 


must  do  more  than  shew  the  existence 
of  a  custom  to  set  out  the  eleventh 
instead  of  the  tenth  mow,  for  the 
validity  of  it  is  also  triable  in  this 
form  of  action,  though  penal  in  its 
nature.  Phillips  v.  DavieSy  8  East, 
178. 

In  an  action  by  two  farmers  who . 
claimed  under  a  lease  from  a  patentee 
of  the  king  for  life,  an  exception  was 
taken  that  they  did  not  shew  the  pa-' 
tent,  but  it  was  over-ruled,  1st.  be* 
cause  the  patent  did  not  belong  to 
the  plaintiffs,  2d.  because  the  plain- 
tiffs did  not  demand  the  tithes  thenv- 
selves.  Dagg  v.  Penkevon,  Cro.  Jac. 
70. 

Plaintiff  declared  as  rector  of  X>. 
and  S.  and  that  defendant  being  oc- 
cupier of  lands  in  D.  and  S.  carried 
off  the  corn,  but  plaintiff  did  not 
shew  what  lands  were  in  D.  and  what 
in  S. ;  this  declaration  was  held  good, 
for  this  action  is  in  nature  of  a  tres- 
pass founded  on  a  tort.  Fellows  v. 
Kingston,  2  Lev.  K  So  where  pFain* 
tiff  declared,  that  as  rector  of  A.  he 
was  entitled  to  lands  in  A.  and  that 
he  was  also  entitled  to  tiihcs  in  B. 
but  he  did  not  shew  how.  This  de- 
claration was  held  good  after  verdict- 
Phillips  V,  Kctlle,  U&rd.  173.  So  if 
plaintiff  declare  that  he  was  seised 
in  fee  of  tithe  of  corn  growing  in 
such  a  grange,  it  is  good.  Sanders  v. 
Sandford,  Cro.  Jac.  437»  but  he  needf 
not  specify  the  kinds  of  grain.  Bea- 
dies  V.  Sherman,  Cro.  Eiiz.  6l3.  13 
Co.  47.  2  Inst.  650,  or  by  whom 
sown,  or  the  number  of  loads  taken 
away.  Anon.  1  Brownl.  171. 

Plaintiff  iu  his  declaration  need 
only  state  the  single  value  of  the 
tithes  without  adding  the  treble  value, 
and  where  the  treble  value  is  stated,  a 
miscomputation  of  it  will  not  vitiate. 
Coke  V.  Smithy  Selw.  Ni.  Pri.  Abr, 
1094. 

A  supcrffuous  allegation  will   be 

aided 
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proprietarins  without  sbewtog  any  pArtkuInr  ti£k**^Sdkder$  ▼.  Sand- 
ford,  M.  1617.  Cro.Jac.  437.  r«J 

The  plainiitf  declared  as  a  ftrmer  of  (be  rectory  ot  Frikutt,  and  proved 
Iiiinself  lessee  of  one  Belfow,  uho  was  lessee  to  the  dean  and  chapter  to 
whom  the  rectory  belonged,  and  produced  the  lease  A-oin  Bellow^  but 
not  from  the  dean  and  chapter  to  him ;  however,  upon  proviirg  that  he 
received  tithe  of  others  as  farmer^  it  was  boldeo  aufficieot  by  Pemberlont 
C.  J.  in  (Selwin  v.  Buldy.)  Sussex^  l682  ;  and  at  the  same  assizes  the 
plaintiff  being  farmer  under  the  dean  and  chapter  of  Canterbury^  and 
proving  he  had  received  tithes  for  some  years  as  such,  it  was  holden 
8u£5cient  without  producing  any  ]e^t^.~^  Hart  ridge  ▼.  Gibbs. 

So  if  the  plaintiff  claim  ^s  parson,  if  the  title  be  not  in  question,  it  is 
^ufBcietit  if  he  prove  himself  in  quiet  poastession ;  but  if  the  title  be  in 
question,  he  must  prove  his  ordination  by  the  bishop,  his  institution  aod 
induction^  subscription  to  the  declaratic^n  in  the  act  of  uniformity  in  the 
presence  of  the  bishop,  ^c.  and  his  reading  the  3d  articles  within  two 
months^  and  declaring  his  assent  to  them,  (h) 

Debt 


aided  by  a  verdict,  tbercfdre  where 
the  severance  was  allcdged  to  have 
"been  before  the  sowing,  and  on  that 
ground  an  exception  was  faken  after 
verdict,  it  was  disallowed,  for  to  al« 
ledge  the  sowing  was  superfluous. 
PcUett  v.  Hen-worth,  Degge^  398.  (6th 
edit.)  and  indeed  the  declaration 
should  always  follow  the  words  of 
'the  statute,  by  allcdging  that  defend- 
ant is  svbdUus  domini  regis,  but  it  has 
been  held  equivalent  to  allcdgc  that 
he  is  occvpator  terra^  for  that  im- 
plies that  he  is  subditm,  Phillips  v. 
Ketthy  Hard.  173.  Neither  need 
plaintiff  set  forth  what  interest  he 
Lad,  of  how  he  was  occupier,  but  he 
must  alledgc  that  he  was  occupier. 
Anon*  March  21,  pi.  49. 

(a)  For  that  is  inducement  only. 
Vide  Bahington  v.  Matthtus,  Bulst. 
22vS.  1  Brown  1.  86.  Moykv.Euety 
Cro.  Jac.  361.  ChampcrnoH  v,  /////, 
Yelv.  Q3.  Tiihe  is  so  collateral  to 
the  land  from  whence  it  arises,  that 
if  a  lease  be  made  of  a  glebe  belong- 
ing to  a  rectory,  with  all  the  profits 
and  advantages  thereof,  and  there  be 
a  covenant  that  the  rent  to  be  paid, 
shall  be  in  full  satisfaction  of  ^re/y 


I'lnd  of  exaction  and  demand  belongs 
ing  to  the  rectory^  yet  if  the  gK'be 
be  not  expressly  dischar|*ed  oitUky 
the  lessee  shall  be  liable  to  the  pay- 
ment of  tithe  for  tlie  glebe.  Bac. 
Abr.  712.  Priddle  v.  Napper,  1 1  Co. 
13.  Parki/is  v.  Hind,  Cro.  EJiz.  16I. 

(b )  This  last  evidence,  however; 
has  been  deemed  untiecessary  until 
the  contrary  is  shewn  by  the  Ac 
fendant  ever  since  the  trasc  bf  Pov^cll 
v.  MiWank,  3  Wils.  355.  G  Bla.  851, 
and  it  is  equally  so  after  long  po^' 
sessioh,  acquiesced  in  by  defentlant, 
for  that  is  prima  facie  evidence  of 
the  rector's  title.  Ation.  Clayt.  48,  pi. 
63.  Chapman  v.  Beard,  4  Gwil.  1482. 
and  Harris  v.  Adge,  2  Gwil.  560. 

Where  a  lay  impropriator  sues,  b^^ 
must,  in  strictness,  proVe  that  ihc 
rectory  originally  belonged  to  one  of 
the  dissolved  monaslerics,  and  wa* 
granted  by  the  crown  to  those  under 
whom  he  claims.  Bury  St.  Edwvnd'f 
Corporation  v.  Exans,  Corny.  651» 
but  as  deeds  may  be  lost,  long  pos- 
session and  old  deeds  huve  beca 
deemed  good  evidence.  Kynaston  v. 
Clark,  5  T.  Rep.  QG:,.  (n). 

In   debt    on    this   statute,  where 

the 
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Debt  upon  the  statute  against  three ;  upon  nil  debet  pleaded,  the  jurj 
found  that  the  defendant  Hancock  debet  i£l8|  but  quoad  the  other  defend- 
ants nil  debent ;  and  upon  motion  in  arrest  of  judgment,  because  it  was  an 
action  of  debt  founded  on  a  contract  which  is  intire,  the  court  held  it 
was  founded  on  a  tort,  and  therefore  one  may  be  found  guilty,  and  the 
other  acquitted,  as  in  other  actions  upon  torts;  (Bastards.  Hancock, 
M.  7  W.  III.  Carth.  36^.)  and  upon  the  authority  of  this  •  case  the  court  [  *  180  ] 
of  X.  B.  determi;ied  the  case  of  Hardman  v.  Whitacre  etaP,M.  22  Geo. 
II.  (a)  which  was  an  action  of  debt  against  nine  for  keeping  a  lurcher 
contrary  to  8  Geo.  I.  c.  19*  -All  pleaded  nil  debent,  and  verdict  as  to 
six,  quod  debent  £5,  and  as  to  the  three  others  nil  debent.  Only  one 
penalty  can  be  recovered  against  all.— -Par^rt^e  v.  Naylor,  T.  1596. 
Cro.  Eliz.  480.  (b) 

Upon  nit  debet  a  lay  person  cannot  give  a  non  decimando  in  evidence, 
but  the  king  or  a  spiritual  person  may,  without  shewing  any  cause  why 
discharged ;  for  it  shall  be  intended  by  lawful  means :  (Allen  v.  Poty, 
2  Keb.  45.)  But  where  a  special  verdict  found  that  the  abbot  of  Abington 
was  seised  in  fee^  and  that  he  and  his  predecessors  held  it  discharged,  and 
granted  it  to  AH  Souh  college,  it  was  holden  that  the  prescription  was 
personal,  and  determined  by  the  alienation,  and  that  it  could  not  be  in- 
tended to  be  a  discharge  by  a  real  composition,  it  not  being  pleaded  or 
found  by  the  jury  to  be  so. — Bolls  v.  Atkinson,  T.  18  Car.  11.  1  Lev. 
185.  2  Sid  920. 


the  declaration  stated  that  they  were  J^tV  debet  is  the  general  issue  in 
within  forty  years  next  before  the  this  action.  Bawtry  v.  Uted,  Hob. 
statute,  of  right  yielded  and  payable^  218.  Brownl.  53,  but  not  guilty  has 
and  yielded  and  paid,  evidence  that  been  held  a  good  plea.  Johns  v. 
the  land  had  always  been  remember-  Came,  Cro.  Eliz.  621.  2  Inst.  651. 
ed  to  be  in  pasture,  and  had  never  Worthy  v.  Herpingham,  Cro.  Elia. 
within  memory  paid  any  tithe,  is  766.  Chapman  v.  Hill,  Mo.  914. 
not  sufficient  to  defeat  the  action.  Bastard  v.  Hancock,  Carth.  36l. 
Mitchellv.Jf^alker,  5  T.K.  260.  But  The  statute  (of  21  Jac.  L  c.  16. 
where  the  declaration  alledgcd  only  s.  3.)  of  limitations,  however,  can- 
that  tithes  were  paid  within  forty  not  be  pleaded  to  this  action,  for  it 
years,  such  proof  was  held  to  be  is  confined  to  actions  of  debt  ground- 
insufficient  to  maintain  the  action,  ed  on  a  lending  or  contract  without 
J^ansfield  v.  Clarke,  5  T.  R.  264  (n.)  specialty,  and  to  debt  for  arrear  of 

faj  Reported  in  2  East,  573  (n.)  rent.    Talory  v.  Jackson,  Cro.  Car. 

(bj  Under  this  plea  plaintiff  may  513. 

give  a  modus,  or  a  customary  pay-  Neither  can  defendant  plead  that 

ment  in  evidence,  and  thereby  de-  plaintiff  sowed  corn,  and  sold  it  him, 

feat.      Charry  v.  Garland,  3  Gwil.  for  such  sale  will  not  excuse  the  pay- 

951,   but  as  to  the  rankness  of  a  ment  of  tithe.     Moyle  y.  Ewer,  2 

modus,  that  is  a  fact  triable  by  a  jury  Bulst.  183.  Cro.  Jac,  36l. 
only.     Bedford  v.  Sambell,  3  Gwil. 
1058.  Tvells  v.  JFclby^  ibid.  1192. 

T  And 
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And  this  leads  me  to  take  notice  of  the  construction  of  the  statute  of 
SI  H.  VIII.  c.  IS,  as  to  discharges  of  paymaU  of  tithe.  At  common 
law  temporal  persons  had  only  two  ways  to  discharge  tithe ;  the  first  was 
by  grant  of  the  parson,  patron  and  ordinary  ;  the  other  by  prescriptioQ 
sub  modOf  but  not  by  an  absolute  prescription.^^^i/tfon  Bp!s  Ca. 
1596.  2  Co.  45. 

Spiritual  persons  hzd  four  ways  of  discharge.  I.  Bull  of  the  pope,  (a) 
2.  Composition,  (b)  3.  Prescription,  (c)  all  which  were  absolute. 
4.  Order,  (rf)  viz.  Cistertians,  Templers,  and  Hospitallers  of  Jerusalem, 
and  was  limited  to  so  long  as  the  land  remained  in  their  own  mann- 
ranee,  (e) 


(a)  Which  may  be  proved  by  the 
bull  itself,  or  an  exemplification  un- 
der the  bishop's  seal,  shewing  the 
lands  in  question.  Clanrickard  Earl 
V.  Denton f  Palm.  38. 

(bj  Which  was,  when  lands,  or 
Other  real  recompencc,  were  assigned 
as  a  compensation  for  the  tithes  in 
question,  but  this  must  be  made  with 
the  parson  by  consent  of  the  patron 
and  ordinary,  and  may  exist  in  the 
case  of  a  layman  as  well  as  an  ec- 
clesiastic ;  those  made  with  the  latter, 
however,  must  have  been  before  the 
restraining  statute  of  13  Eliz.c,  10. 
Slade  V.  Drake,  Hob.  29^.  2  Wood, 
T.  Ca.  107,  but  in  the  case  of  a  lay- 
man, the  instrument  of  composition 
must  be  produced,  and  not  presum- 
ed. Slade  V.  Drake,  supra.  Bur  if 
Corporation  v.  Evans,  Corny.  649. 
From  the  foregoing  definitions,  it 
seems,  that  there  are  four  requisites 
to  a  composition  real,  1st.  That  the 
tithe  be  discharged.  2d.  Thut  a  com- 
position be  given  in  lieu  uf  such  dis- 
charge. 3d.  That  it  be  made  with  the 
consent  of  the  patron  and  ordinary, 
and  4th.  That  it  be  made  before  the 
restraining  statute;  for  it  has  been 
held,  that  a  decree  in  equity  con- 
firms an  agreement  (for  the  accept- 
ance of  land  in  lieu  of  tithe)  made 
since  that  statute,  is  not  binding  on 
a  succeeding  incumbent,  though 
sanctioned  by  the  concurrence  of  all 
parties,  and  had  been  acquiesced  in 
lor  one  hundred  and  thirty  years. 
Jones  y.SnoWf  3  Gwil.  1199.    Cartr 


Wright  V.  Colton,  4  Wood,  T.  Ca.  5S. 
Attorney-General  v.  Cholmley,  Ambl. 
150.  7  Bro.  P.C.  34.  (8vo.  cd.) 

(c)  On  a  prescription  absolute,  un- 
less it  be  proved  that  the  lands  have 
paid  tithes,  their  having  belonged  to 
a  dissolved  monastery  merely,  will  be 
prima  facie  evidence,  that  they  im- 
memorial ly  held  it,  discharged  of 
tithes,  but  the  religious  house  roust 
have  been  founded  before  the  time  of 
legal  memory,  {viz,  1  Rich.  I.  anno 
1 189.)  for  if  afterwards,  there  could 
be  no  such  prescription.  Nash  v. 
Molins,  Cro.  Kliz.  20ff. 

(d)  To  entitle  lands  to  this  ex- 
emption, it  is  necessary  they  should 
have  been  in  the  hands  of  those  or- 
ders before  the  council  of  Lateraa, 
(anno  11790  Staxely  v.  Ullithorn, 
Ilardr.  101,  and  if  such  lands  have 
ever  paid  tithes,  it  will  induce  a  pre- 
sumption that  they  were  purchased 
by  them  after  that  time.  Lord ^. 
Turk,  Bunb.  122.  Another  restric- 
tion on  this  exemption  is,  that  the 
lands  are  only  privileged  while  in  the 
hands  of  the  person,  who  has  an 
estate  of  inheritance  in  them,  or  an 
estate  tail  for  a  lessee  for  life  or  for 
years  (unless  under  the  crown  im- 
mediately) is  chargeable  during  his 
occupation.  Anon,  Owen,  46. 

{ej  But  temporal  persons  had  only 
two  ways  of  discharge,  1st.  l^y  grant 
of  the  parson,  patron,  and  ordinary; 
and  2d,  by  a  prescription  snb  modOf 
and  not  by  a  prescription  absolute. 

ThcB 
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Then  came  31  H.  VIU.  and  enacted  that  as  well  the  king,  as  all  and 
every  person  who  shall  have  any  hereditaments  who  belonged  to  mo* 
tiasteries  or  other  Religious  or  ecclesiastical  houses^  shall  retain,  keep, 
and  enjoy  the  same  according  to  their  estates  and  titles,  discharged  and 
acquitted  of  payment  of  tithes,  as  freely,  and  in  as  large  and  ample 
manner  as  the  said  late  abbots,  Sfc.  occupied,  jxossessed,  or  enjoyed  the 
same  at  the  days  of  their  dissolution. 

This  clause  hath  continued  the  discharge  by  bull,  composition  and 
ord^r,  which  was  before  the  act,  and  which  else  would  have  been  dis- 
solved with  the  spiritual  bodies  to  which  they  were  annexed.— S/at/e  v. 
Draka^  M.  15  Jac.  1.  Hob.  297.  (a) 

It  hath  likewise  continued  the  discharge  by  prescription,  which,  though 
it  would  otherwise  have  continued  in  the  king,  *  who  is  persona  mixtai  [  *  190  ] 
and  tlierefore  capable  of  such  a  discharge  at  common  law,  yet  it 
would  have  foiled  in  the  case  of  a  mere  layman,  such  a  one  (as  I  have 
already  said)  not  being  allowed  to  plead  a  prescription  in  non  decimande, 
but  only  in  modo  decimandL  (b) 

It 


CaJ  By  virtue  of  the  above  clause 
laymen  holding  abbey  lands  deriva- 
tively, enjoy  the  above  exemptions 
from  tithe,  and  not  only  tenants  in 
f«e  enjoy  them,  but  tenants  for  life 
also.  Hett  v.  Meedn,  4  Gwil.  1315, 
and  in  tail.  JFiUon  v.  Rtdman^  liardr. 
174, 'are  entitled  to  hold  titlie  free, 
as  possessors  in  succession,  though 
the  estate  be  divided  under  a  mar- 
riage settlement. 

(bj  It  is  now  clearly  established 
that  a  layman  cannot  prescribe  a  non 
dtfcimanai.  Allen  v.  Por^y  2  Keb.  45. 
Breury  y.Manby,  3  Wood,  T.  Ca.  43. 
3  Burn  Eccl.  Iaw,  432.  3  Gwil.i)04. 
Neither  can  a  hundred  or  a  county  so 
prescribe  for  that  which  in  its  nature 
is  dcjurt  tithablc ;  sed  tecus  uf  things 
not  in  their  nature  tithablc  de  jure  ; 
for  in  such  case  they  arc  discharged 
without  a  custom  to  thecontrary,  and 
they  do  but  insist  on  their  ancient 
right,  and  that  the  custom  hath  not 
prevailed  against  it.  Hicks  v.  JVood' 
son,  Ld.  Rayci.  137*  Salk.  655,  So 
neither  shall  a  layman  set  up  against 
a  claim  of  tithe  mere  non-payment 
from  time  immemorial,  whether  the 
claimant  be  a  lay  impropriator,  or 


ecclesiastical  rector.  Bury  Corpornt' 
Hon  V.  Evans f  Corny.  643.  Jennings 
v.  Lett  is,  3  Gwil.  952,  and  whether 
the  non-payment  extends  to  all  or 
only  a  part  of  the  tithes.  Nagle  v. 
Edwards,  4  Gwil.  1442.  Sed  vide 
Lord  Loughborough's  remarks  on 
this  case  in  Rose  v.  Caliand^  5  Ves. 
ISO'. 

There  is  a  distinction,  however, 
between  a  prescription  id  non  deci* 
mandif  and  a  claim  of  all  or  a  por* 
tion  of  tithes,  supported  by  evidence 
of  actual  enjoyment  of  the  pernancy 
of  them  ;  for  the  former,  as  being  uu^ 
lawful,  cannot  be  maintained  or  pre- 
sumed, but  the  title  to  the  latter 
i\oi  being  unlawful,  may  be  support* 
ed  by  evidence  of  long  posseshion ; 
therefore,  where  there  has  been  an 
actual  pernancy  of  all,  as  in  fox* 
shaiee  v.  Rotheram^  3  Gwil.  1178,  and 
Edwards  v.  Vernon,  H.  1781 ,  tn  Scdce. 
or  a  portion  of  tithes,  as  in  Scot  v. 
Carey,  T.  1799,  in  Scacc.  and  Struit 
V.  Baker  J  2  Ves.  jun.  625,  by  fay 
bands,  under  a  conveyance  as  lay 
property,  for  a  long  time,  equity  w[ill 
not  interfere  in  favor  of  the  rector, 
4*c.  to  dbturb  such  possession,  by 
T  2  calliqg 


L- 
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It  hath  also  created  a  new  discharge,  and  that  is  unity  of  possession 
of  the  parsonage  and  land  in  one  hand. 

But  to  make  this  unity  a  good  discharge  within  this  act^  it  must  be  a 
perpetual  one,  t.  e.  a  tempore  cujus,  8^c.  till  the  dissolution ;  and  though 
it  be  perpetual,  yet  if  the  abbot,  or  his  farmer,  paid  tithe  before  the  dis- 
solution, that  would  debtroy  the  prescription,  (a)  because  it  would  prove 
there  was  no  real  discharge,  for  an  unity  by  prescription  is  not  itself  a 
perfect  discharge,  but  from  thence  the  law  will  prima  facie  presume  one, 
though  it  cannot  be  found  ;  {Sladev.  Drake,  M.  15  Jac.  I.  Hob.  298.) 
and  therefore  if  the  jury  find  nothing  but  a  perpetual  unity,  it  is  found 
against  the  pleader,  and  therefore  in  pleading  such  an  unity  you  must  add, 
^hat  ratione  inde  they  held  discharged  of  payment  of  tithe  time  out  of 
mind,  for  that  fixes  it  to  (he  statute ;  yet  the  unity  and  not  the  conclusion 
must  be  traversed. — Ingram  v.  Thackston,  in  Scacc.  1 748. 

From  hence  it  appears,  that  if  the  appropriation  were  made  within 
time  of  memory,  upon  the  point  of  unity  the  statute  will  be  of  no  avail ; 
but  in  such  case  he  may  alledge  tlie  said  branch  of  the  act,  and  that  the 
abbots,  Sfc.  a  tempore  cujus  till  the  dissolution  held  the  land  discharged 
of  lithe,  and  give  such  evidence  that  be  may  approve  it,  which  must  be 
a  posteriori. — Priddle  v.  Napper,  M.  1612.  11  Co.  14. 

But  if  the  abbey  were  founded  within  memory,  or  the  land  purchased 
to  tiie  abbey  within  memory,  tlien  he  cannot  prescribe ;  but  if  the  abbey 
had  been  time  of  mind,  and  an  appropriation  since,  yet  he  may  prescribe 
in  a  general  discharge  ;  for  that  may  be,  though  an  unity  came  after,  (fi) 

Of 


calling  on  defendants  to  shew  a  legal 
commencement. 

The  king  is  not  ex  prcerog.  dis- 
charged from  tithes  for  the  ancient 
demesnes  of  the  crown,  but  he  is  ca- 
pable of  a  discharge  de  non  rleci' 
mandi  by  prescription,  for  he,  as  well 
as  a  bishop,  is  persona  tnixfa,  but  if 
the  king  alien  any  of  his  discharged 
lands,  his  patentee  shall  pay  tithe. 
Hot  ham  v.  Foster^  3  Gwil.  86*9,  and 
from  the  time  of  such  alienation,  the 
prescription  is  gone  for  ever,  and 
can  never  afterwards  revert  even  to 
the  king  by  any  means  whatever. 
Comfort  V. ,  Hardr.  315. 

(a)  Vide  Benton  v.  Trott,  Mo. 
528.  S.  P.  for,  if  the  unity  be  within 
the  time  of  memory,  or  tithe  has 
been  paid,  it  is  not  discharged  by  the 
statute.     However,  if  the   unity  be 


proved,  but  the  time  of  it  cannot  be 
ascertained,  and  there  is  no  evidence 
of  tithe  liaving  been  paid,  its  exemp- 
tion may  be  presumed.  WUdman  v. 
Oadts,  Pollexf.  I.  This,  therefore, 
is  in  effect  a  discharge  by  prescrip- 
tion, and  when  put  specially  on  the 
record  may  be  so  pleaded.  Siade  v. 
Drake,  Hob.  299. 

CbJ  Lands  formerly  belonging  to  a 
Cistertain  abbi^y,  are  discharged  of 
tithes  while  in  manurance  of  the 
owner,  though  such  lauds  were  un- 
der lease  for  jears,  at  the  time  of  the 
dissolution  of  the  abbey,  for  the  pri- 
vilege, though  personal,  existed  then 
in  right,  though  not  in  csse^  and  the 
reversioners  were  ehtitled  to  the  dis- 
charge as  soon  as  the  lands  reverted 
into  their  own  hands.  Caxcley  v. 
Keysy  4 Gwil.  1308, where £yre,  C.  B. 

recognized 
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Of  the  other  ways  of  discharge  continued  by  this  act,  it  is  only  ne- 
cessary to  say,  they  must  be  properly  pleaded,  for  tithe  of  right  belongs 
to  the  churchy  and  if  you  will  discharge  a  just  demand,  you  must  satbfy 
the  court  of  your  discharge. — Slade  v.  Drake,  M.  15  Jac.  I.  Hob.  299, 

But  note,  this  clause  of  discharge  in  SI  Hen,  VITT.  extends  only 
to  such  religious  houses  as  came  to  the  king  by  virtue  of  that  act,  or  by 
32  Hen.  VIII.  c.  24.  {Canterbury  Jrchbp.'s  Ca.  T.  1596.   2  Co.  47.)     - 
and  not  to  such  which  came  to  him  either  by  virtue  of  27  Hen.Yllh  or 
1  Ed.  yi.—Fosselt  v.  Franklin,  M.  25  Car.  II.  T.  Raym.  225. 

Where  the  discharge  is  by  order  only,  it  is  limited  to  so  long  as  the 
land  is  in  the  occupation  of  the  owners,  but  if  the  land  *have  never  [  *19l  ] 
paid  tithe,  though  it  be  proved  never  to  have  been  in  tenants'  hands,  yet 
the  general  presumption  of  a  total  discharge  shall  prevail.— /n^am  v. 
Tkacksion.  m  Scacc.  1748. 

In  debt  upon  the  statute  2  Ed.  VI.  the  defendant  pleaded  not  guilty, 
and  insisted  on  the  proviso  of  barren  lands ;  the  case  was,  he  ploughed 
and  denshired  an  ancient  warren  and  sheep-walk,  in  which  were  some 
furzes,  and  the  first  crop  upon  107  acres  was  of  the  value  of  £240,  and 
upon  this,  without  more  evidence,  the  judge  thought  it  suflScient  to  shew 
the  land  was  not  suapte  naturd  barren,  but  profitable  land. — Bour$cough 
V.  A$ton,  per  Dolbin,  J.  1693.  {a) 

So  if  a  wood  be  stubbed  and  grubbed,  and  made  fit  for  the  plough  and 
employed  thereunto,  yet  it  shall  pay  tithe  presently,  for  wood  ground  ia 
terra  fertilis  etfcccunda. — 2  Inst.  656.  (i) 

Lord  Hardwkke  held  such  land  only  within  the  clause  of  the  statute, 
relating  to  barren  land,  as  over  and  above  the  necessary  expence  of  in- 
closing and  clearing,  required  also  expence  in  manuring,  before  they 
could  be  made  proper  for  agriculture,  and  therefore  decreed  tithe  upon  its 
being  proved,  that  the  land  bore  better  com  than  the  arable  land  in  the 
parish,  without  any  extraordinary  expence  in  manure,  ^c.  and  that  it  had 
paid  tithe  of  milk,  wood,  Ifc.  before. — Stockwell  v.  Terry,  T.  1748. 
1  Ves.  117. 


recognized  the  case  of  Porter  v, 
Bathurst,  Cro.  Jac.  559.  2  Rol.  Rep. 
142.  Palm.  118. 

The  lands  belonging  to  the  lesser 
abbies  which  came  to  the  crown  by 
27  Hen.  VIII.  c.  28,  or  1  Ed.  VI.  are 
not  entitled  to  these  exemptions, 
though  such  lands  were  discharged 
when  in  the  hands  of  religious  houses, 
for  that  statute  does  not  contain  any 
clause  similar  to  the  21st  scclion  of 


3lffeii.  VIII.C.13.  Anon.  Clayt.4l. 
pi.  70.  Canterbury  Arhp's  Ca.  2  Co. 
47.  Fossttt  V.  Franklin,  T.  Raym. 
225. 

fa)  And  the  like  was  determined 
in  Stockwell  v.  Terry,  \  Ves.  115,  as 
to  a  common  sheep  field,  which  was 
over-run  with  brushwood,  briars,  and 
weeds. 

(bj  Etvide  Anon.  2  Freem.  334. 

Note; 
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Note ;  In  the  same  cause  it  appearing  that  a  modus  of  £\3  wa^  paid 
for  the  tith^  of  Grange  farm,  to  which  th^re  was  common  appurtenaiit  ii^ 
the  land  inclosed,  a  parcel  of  ^hich  was  allotted  by  the  act  for  inclosing 
to  the  farm,  the  chancellor  held  the  modus  exten4ed  to  sfich  inclosed 
land. 

If  one  do  gain  land  from  the  sea,  and  plow  it,  he  shall  pay  lithe,  fof 
^he  land  is  not  suapte  natur&  barren. — Hit  ▼.  Bucks,  £.  |4  Jac«  L 
3  Bulst  165.  1  Rol.  Rep.  364. 

So  of  any  other  land  covered  with  water. — Sherington  v.  Elewood, 
T.  1596.  Cro.  Eliz.  475.  (a) 

This  statute  extends  only  to  predial  tithe,  i.  e.  ex  fruciibut  pradiorum 
ut  bladcy/xnum,  l^c.  seu  ejffructibus  arborwm^  ut  poma^  pyrOf  S^c,  but 
tithe  of  cheese,  milk,  calves,  lambs,  S^x*  are  not  predial  but  miaed;  and 
therefore  in  an  action  brought  for  qot  setting  out  tithe  of  cheese,  milk, 
$'c.  after  verdict  for  the  plaintiff,  judgment  was  arrestecl.*-r2  i^^*  6^^. 
649.  (*) 


faj  But  if  any  additional  c|[ pence 
|s  required  to  produce  the  first  year's 
crop,  seven  years  shall  be  allowed. 
Stockwellw.  Terry,  1  Ves.  117.  And 
so  if  the  lands  re()uire  manure  before 
they  yield  any  crop.  Jones  v.  I41 
Davids,  Peake's  Evid.  418. 

So  in  Byron  y.  Lamb,  4  Gwil.  1 594, 
the  land  was  p.  hollow  parcel  of 
ground,  surrounded  by  banks,  the 
nneveii  and  banking  part  of  which 
produced  nothing  but  briars ;  the 
hht  part  was  so  bog^ry,  wet,  and 
deep,  that  no  cattle  could  tread  upon 
it  without  danger ;  when  drained  and 
ploughed  it  could  not  be  harrowed 
but  by  men,  the  uneven  and  banking 
part  could  not  even  be  ploughed  till 
It  had  been  dug,  and  the  frrops  pro- 
duced, during  the  year  for  which  th^ 
plaintiff  claimed,  were  so  bad,  find 
fell  so  short  of  the  ex  pence  of  cul* 
tivation,  that  it  would  be  impossible 
for  defendant  to  reimburse  himself 
for  twenty  years.  This,  said  £yre,  B. 
(sitting  for  the  Chancellor  in  Cvr. 
fJanc.)  is  a  case  protected  by  the 
statute. '         ' 

CbJ  So  where  plaintifT  declared 
for  not  setting  out  pr^tdial  and  other 
tithes,  as  those  of  lambs,  wool,  ifr. 
jtod  the  jury  found  a  general  verdict, 


judgment  was  arrested  on  the  likei 
objection.  Pain  v.  J^ickotisy  1  Brownl. 
65. 

M  to  t^e  evidence^  in  an  action  on 
this  statptf,    vide  Peace's   Law    of 
Ex  id,  cap.  \^,  s.  2. 

Pretdial  tithes  also  compn'hend 
corn,  flax,  hemp,  hay,  hops,  saffron, 
woad,  4'C.  Norton  v.  CldifKe,  1  Gwil. 
428.  Coppice  woods  are  hlsopras' 
dial,  and  mus|  U*  set  out  on  the  spot 
at  the  time  of  fulling,  for,  though 
iioa  annvatm  renovantur^  yet  wiien 
cut  they  grow  up  again,  and  are 
attain  cut  at  certain  times,  like  saf- 
frun.  Sed  sec^s  as  to  timber  tfees. 
Waltoi^  v.  Tryony  Ambl.  131,  which, 
at  and  after  twenty  years  growth,  are 
exempt  |)y  statute  45  iw/v.  III.  c.  3. 
which  copiprehends  all  sorts  of  tim- 
ber, whether  so  deemed  by  law  or 
custom.  Ahbot  V  Hicksy  1  Wood,  T. 
Ca.  320.  Larfidd  v.  Cooper ^  ibid.  330, 
and  this  exemption  extends  to  the 
bark  as  well  asUhe  body  of  th<?  tree. 
2  Inst.  643,  and  so  to  the  lop  and 
top,  for  the  subsi>quent  use  of  the 
wood  will  not  ^ake  that  titfaabic 
which  was  not  so  before.  Walton  y* 
Tryony  sup.  where  it  was  held  that 
lops  and  tops  of  trees  above  twenty 
years  growth  w^re  exempt  from  tithe, 

»n4 
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and  so  are  faggots  and  billets  made 
therefrom.  Mordat  v.  Knight,  2  Gwil. 
841. 

It  is  laid  down  in  2  Inst.  643,  that 
if  a  man  cut  down  timber  trees 
tithes  shall  not  be  paid  for  the  ger- 
inins  growing  from  the  roots,  for  the 
nyoi  is  part  of  the  inheritance ;  but 
IIardwickc,CAn  IValton  v.  T/'j^(m,sup. 
said,  this  had  been  contradicted,  for 
most  coppices  grew  from  the  germius 
of  old  timber  trees. 

Wood  growing  in  hedge  rows  is 
tithable  if  not  timber.  Biggs  v.  3/ar- 
tin,  I  Wood,  T.  Ca.  321.  Manttll  v. 
Pfli/if,  4  Gwil.  1504. 

if  the  vicar  be  not  endowed  of 
tithe  wqo4>  or  claim  it  not  by  pre- 
scription, the  parson  is  intitled  de 
nterojure.  Renouldsv.  Gree/i,^  Bui st. 
27 >  EtvideAWion  v.  Clarke,  1  Gwil. 
428. 

In  debt  on  this  statute  for  not  set- 
ting out  tithe,  the  declaration  stated, 
that  uitbin  furty  years  before  the 
statute,  they  were  of'  right  yielded 
and  payable,  and  yielded  and  paid. 
Proof  that  the  land  had  never  paid 
tithe,  but  always  been  in  pasture 
vrithin  living  memory,  will  not  de- 
feat this  action.  Mitchell  v.  Walker, 
5  T.  11.  *260.  But  where  there  is  no 
evidence  of  tithe  being  paid  at  all  in 
the  like  case,  plain liO'  cannot  re- 
cover. Mansfield  v,  Clarke,  5  T.  Bep. 
260.  264  (n). 

If  the  owner  justly  divide  the 
tithe  from  the  nine  parts,  and  sets  it 
out,  but  immediately  afterwards  car- 
rics  it  away,  this  is  a  fraud  within 
the  statute.  Heale  v.  Spratt,  2  Inst. 
649.  Ander$(m*s  Ca.  Clayt.  20.  S.  P. 
Though  a  lease  of  tithes  cannot  be 
without  deed,  yet  a  parol  agreement 
for  retaining  tithes  will  bar  the  par- 
son of  this  action.  This  agreement 
is  sometimes  called  a  composition^ 
but  it  must  not  be  confounded  with  a 
composition  real.  Bernard  v.  Evans, 
I  Lev.  24.  T.  Raym.  14. 

Where  a  parson  has  agreed  with 
the  occupiers  for  retaining  their 
tithes,  he  cannot  bring  this  action  for 
not  setting  them  out  till  the  agree- 
ment is  determined,  but  the  parson 
cannot  detenpine  it|without  giving 


the  occupiers  a  reasonable  notice. 
This  point,  said  Buller,  J.  was  quite 
settled  in  Wyhurd  v.  Tuck,  1  Bos.  ^ 
Pull.  A65  ;  and,  he  observed,  that  in 
Hewitt  V.  Adams,  7  Bro.  P.  C.  64, 
(2d  edit.)  where  the  notice  has  been 
given  only  a  month  before  Michaebnas 
Day,  on  which  the  composition  was 
payable,  npon  a  question  put  to  tho 
judges  as   to  its  sufficiency,    they 
agreed  nem.  con,  that  it  was  not  a 
sufficient  notice,  for  that  a  notice  to 
determine  a  composition  should  be 
'  given  with  analogy  to  that  given  in  a 
holding  of  land  ;   and   in  Bishop  v. 
Chichester,  2  Bro.  Ch.  Ca.  161,  Lord 
Tkurlow  held  the  same  doctrine.    So 
the  death  of  an  incumbent  will  de* 
termine  a  composition  between  him 
and  bis  parishioners,   and  his  suc- 
cessor is  not  obliged  to  give  notice  of 
his  intention  to  receive  tithe  in  kind. 
Anon.  Bunb.  294.     But  if  the  suc- 
cessor, after  induction,  receive  the 
former  composition,  it  is  so  far  a  con- 
firmation of  it  as  to  ohlige  him  to 
give  regular  notice.     Brown  t.  Bar' 
low,  3  Gwil.  1001. 

As  to  the  verdict,  if  it  be  found  for 
the  plaintiff,  the  jury  roust  shew  how 
much  of  the  debt  by  the  declaratioa 
demanded  is  due  to  him,  by  taking 
treble  the  value  of  the  tithe  sub* 
tracted.  De^^e,  404,  (6th  edit.)   And 
as  it  has  been  held  that  the  plaintiflf 
shall  recover  according  to  the  ver- 
dict, if  in  the  statement  of  the  treble 
value  there  be  an  error  in  the  cal- 
culation against  the  plaintiff,  and  he 
demanded  less  than    his    due,    for 
which  an  exception  was  taken,  (on 
motion  in  arrest  of  judgment  after 
verdict)  that  he  ought  to  have  ac« 
knowledged  satisfaction  for  the  whole. 
The  court  over-ruled  the  objection, 
because  the  demand  was  not  for  a 
certain  sum,  but  only  for  what  the 
jury  should  give,  and  he  can  recover 
no  more.    Pemberton  v.  Shell  on  ^  Cro. 
Jac.  498.    2  Rol.  Rep.  54.     Vide 
etiam  Bolls  v^  Atkinson,  1  Lev.  1 85* 
2  Sid.  320.    Bastard  v.  Hancock^ 
Garth.  36l. 

As  to  the  costs,  at  common  law  the 
plaintiff  in  this  action  was  not  en- 
titled to  costS|  but  he  now  is  to  a 

certain 
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OF  ACTIONS    UPON    5    ELIZ.   C.  4.(a) 

THE  5  Eliz.  c.  4.  enacts.  That  no  person  shall  exercise  any  inde(b) 
yiho  has  not  served  9s  an  apprentice  for  seven  years,  under  the  penalty 
of  £2  per  month,  to  be  recovered  by  whoever  will  sue  for  the  same« 

None  bat  what  were  trades  at  the  time  of  making  this  statute  are 
within  it,  therefore  it  o^ght  to  be  averred  in  the  declaration  (or  indict- 
ment) that  it  was  a  trade  at  the  time  of  making  the  act,  and  it  is  a  good 
exception  in  arrest  of  jud^ent,  that  it  is  not  so  averred ;  unless  it  be 
a  trade  within  the  very  words  pf  the  act,  and  then  no  such  averment  is 
necessary. — 12.  v.  Slaughter,  H.  l699«  Salk.  611.  Ld.  Raym.  515. 
R.  V.  Monro,  H.  3  Geo.  II, 


certain  extent,  under  the  slat.  8  &  9 
W.  III.  c.  1 1.  #.  3.  Neither  was  de- 
fendant entitled  to  costs  under  stat. 
23  Hen.  VIII.  c.  15.  though  the  plain- 
tiff were  nonsuit,  or  defendant  had  a 
verdict ;  for  an  action  od  this  statute 
IS  not  one  upon  contract,  or  for  an 
immediate  personal  wrong  to  the 
plaintiff,  but  for  a  misfeasance.  Down^ 
ton  v.  Finch f  2  Inst  651.  but  defend- 
ant is  now  entitled  to  his  costs  in 
such  cases  uuder  the  8  &  9  W.  III. 

Where  a  statute  gives  damages  by 
creation,  plaintiff  shall  not  recover 
costs,  because  damages  being  given 
out  of  course,  and  not  by  the  com- 
mon law  itself,  the  statute  is  intro- 
ductory of  a  new  law,  therefore  the 
plaintiff  shall  recover  only  what  the 
statute  gives  him.  Diet,  Arg,  in  Tur^ 
ner  v.  GaUikt^  Hard.  152. 

As  to  ike  judgment.  This  being  an 
action  to  recover  treble  value  of 
tithes,  where  the  single  was  not  re- 
coverable at  common  law,  the  judg- 
ment was  formerly  only  for  the  debt 
which  the  jury  found,  the  costs  not 
being  recoverable  by  the  statute  of 
Gloucester.  Co.  Entr.  l62.  so  that  if 
the  jury  gave  damages  and  costs, 
plaintiff  was  bound  to  enter  a  remit' 
titur,  and  take  judgment  for  the  debt 


only.  Dagg  v.  Penkevonj  Cro.  Jac. 
70;  but  the  statute  of  8  &  9  fF.  III. 
c.  1 1.  has  altered  this  also. 

If  the  issue  be  on  a  collateral  mat- 
ter, as  on  the  custom  of  tithing, 
{Costerdam's  Ca.  cited  in  Yelv.  1270 
or  discharge  by  statute,  which  is 
found  against  the  defendant,  and  he 
has  not  taken  the  value  by  protesta- 
tion, be  shall  pay  the  value  expressed 
in  the  declaration,  for  by  pleading 
the  collateral  matter  in  bar,  he 
has  confessed  the  whole  declaration. 
Bowles  V.  Broadkead^  Alleyn.  88. 

If  the  action  be  against  several  de- 
fendants, and  the  verdict  against  one 
or  two  only,  plaintiff  shall  have  judg- 
ment against  those,  though  the  others 
recover  agains^  him.  Brown  v.  Nelson^ 
Sty.  317*  Vide  etiam  Bastard  v. 
Hancock,  Carth.  361. 

See  more  of  this  subject,  so  6.r  as 
the  decisions  in  Chanceiy  and  Ex- 
chequer affect  the  same,  in  Bridgmm 
Anal.  Dig.  o/Eq.  Ca.  tit.  Titkes. 

faj  This  act  was  amended,  and  in 
part  repealed,  by  stat.  54  Geo.  III. 
c.  96.— -See  note  at  the  end. 

fkj  Or  set  any  person  to  yrpxk  in 
such  mystery. 

AnA 


Chap.  III.]    for  taking  without  apprenticeship.  i92* 

And  note ;  it  must  be  averred  to  be  a  trade  inthin  the  realm  (or  king* 
dom)  of  England  or  Waks  at  the  time  of  making  the  act.— Qtieen  ▼. 
B4>binsonjT.\S  Ann. 

Only  such  trades  are  within  the  equity  of  the  act  as  require  skill ;  but 
whether  it  were  a  trade  or  not  at  the  time  of  making  the  statute,  or 
whether  any  skill  be  reqiusite  to  the  exerdse  of  it,  is  matter  of  fact  pro- 
per for  the  determination  of  the  jury.— E.  v.  Slaughter,  H.  1699.  Salk. 
611.  Lord  Raym.  513. 

It  has  been  objected,  that  the  using  a  trade  in  a  country  village  is  not 
with'm  the  statute,  (K.  v.  Tumith,  21  Car.  II.  1  Mod.  26.)  and  in  the 
case  of  B.  v.  Langley,  H.  6  Geo.  II.  Mr.  J.  Page  said  he  had  often 
known  indictments  quashed  upon  such  exception :  however,  I  do  not 
apprehend  it  would  now  be  allowed ;  for  in  such  case  at  the  sittings 
at  fVestmin^tr  it  was  mentioned,  but  Lee,  C.  J.  made  slight  of  the 
objection.— Cose  of  London  City,  8  Co.  129-    Case  of  Monopolies, 

1 1  Co.  84. 

On  motion  to  quash  an  information  against  the  defendant  for  exer- 
cising the  trade  of  a  baker  without  having  served  an  apprenticeship  at 
the  parish  of  S.  in  Kent.    The  first  objection  was,  that  it  did  not  appear 
that  the  offence  was  committed  in  the  city,  borough,  or  market  town. 
Secondly,  that  it  did  not  appear  but  that  die  defendant  exercised  this 
trade  when  the  act  was  made.     But  the  court  held,  that  neither  the  en- 
acting part  of  the  statute,  nor  the  preamble,  gave  any  foundation  for  the 
first  objection,  and  that  the  oflfence  was  clearly  well  laid ;  though  they 
said,  if  it  came  out  in  evidence  that  he  followed  the  business  only  in  a 
small  village,  it  had  been  the  common  *  practice  to  find  for  the  de-  [*igj  1 
fendant.    As  to  the  second  objection,  the  court  said,  it  must  be  pre- 
sumed at  this  length  of  time,  though  the  objection  would  have  held 
whilst  the  law  was  recent. — Ball  q.  t.  v.  Cobus,  T.  30  8c  31  Geo.  II. 

1  JBurr.  366. 

It  has  been  holden,  that  serving  seven  years  as  an  apprentice  beyond 
sea,  without  being  bound,  is  sufficient,  and  therefore  an  indictment  was 
quashed,  because  it  only  said  he  had  not  served  as  an  apprentice  infra 
regntm  Anglian  aui  fVallia.—R.  v.  Fox,  E.  1699-  Salk.  67.  (a) 

In  an  action  qui  tarn  for  exercising  a  trade,  the  question  arose.  What 
should  be  a  service  ?  On  which  HoU,  C.  J.  cited  a  case  between  Hop- 
kin$  and  Young,  in  B.  R.  on  a  special  verdict,  where  it  was  adjudged, 
that  if  a  person  servii^;  seven  years  in  the  exercise  of  his  trade  to  any 
person  exercisii^  that  trade,  though  that  person  have  no  right  to  use 

fa)  But  serving  five  years  in  any     son  to  use  the  trade  in  England.  Ca, 
country,  by  the  law  of  which  more  is     of  Law  and  Eq.  7* 
not  required,  will  not  qualify  a  per- 

tbat 
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that  trade,  yet  being  employed  in  it  seven  years,  that  shall  be  a  good 
service  though  he  were  not  an  apprentice;  ako  he  said  he  bad  boMeti 
that  if  a  woman  marry  a  tradesman,  and  be  employed  therein  seTen  years, 
and  then  the  husband  die,  she  may  use  that  trade  after  her  husband's 
death  ;  and  also  if  she  marry  a  second  husband,  she  may  contione  to 
exercise  that  trade,  and  if  she  die  her  husband  may  continue  to  exercise  it, 
provided  he  were  employed  in  the  exercise  of  it  seven  years  in  bis  wife's 
life-time ;  he  said  he  had  mentioned  all  these  opinions  of  his  to  the  rest 
of  the  judges,  who  aU  concurred. — Peaks  v.  Johnson,  H.  1  Ann.  West- 
minster. Salk.  MSS. 

The  foregoing  case  shews  that  die  construction  put  upon  this  statute 
has  beeu  a  very  liberal  one  m  favour  of  defendants ;  however,  there  has 
been  no  case  which  has  been  determined  to  be  within  the  act,  unless 
there  have  been  in  some  manner  a  service  for  seven  years ;  therefore  one 
who  is  a  partner  to  a  person  qualified  will  not  be  within  the  act,  unless 
be  have  served  seven  years.  (^Rex  v.  Driffield,  18  Geo.  II.  per  cur.) 
But  if  the  defendant  can  in  any  manner  prove  the  following  of  the  trade 
for  seven  years,  it  will  be  sufficient  witliout  any  binding  (and  he  shall  be 
suffered  to  make  it  out  by  months  and  weeks) :  yet  the  word  apprtntke 
is  the  very  material  word  of  the  statute,  and  an  indictment  without  it 
would  be  ill. — Regina  v.  Taylor,  £•  1  Ann.  2  Raym.  1 159- 

It  has  been  holden  to  be  sufficient  if  the  defendant  have  followed  the 
trade  seven  years  as  a  master,  without  any  prosecution  agaiust  him  with 
eSecU—Wallen  v.  Houlion,  1759.  1  Bla.  253. 

A  person  who  follows  a  trade  as  a  journeyman  is  not  subject  to  the 
penalties  of  this  statute,  though  he  has  not  served  an  apprenticeship. — 
T.  9  Geo.  11.  B.  R.  (m) 
[  194  ]  Oo  a  special  verdict  die  case  was,  The  defendant  was  a  Turkey  mer- 
chant, and  exported  woollen  manufacture  into  Turkey;  he  employed 
clothiers  that  had  served  apprenticeships  to  work  the  cloth  in  his  own 
house  at  his  own  charge,  and  with  his  own  materials ;  and  the  court  held 
that  the  defendant  was  the  trader  in  this  case,  because  he  employed  the 
rest  who  were  but  as  servants ;  they  held  likewise  that  this  was  trading 
within  the  statute,  for  whether  the  utterance  be  within  the  realm,  or 
in  Turkey,  is  immaterial. — Hobbs  q.  I.  v.  Young,  T.  1691-  Salk. 
610. 

.  But  where  a  special  verdict  found  that  the  defendant  was  a  money 
partner  in  the  brewing  trade  with  Cox,  who  was  qualified ;  but  that  by 

fa^  The  Statute  indemnifies  a  man  has  been  apprenticed  to  them  all. 
in  iisiag  seveml  trades,  provided  he     Hokh,  q*  t*  v.  Youngs  Carth.  l&). 

agreement 
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agreement  be  was  not  to'  interfere  in  the  trade,  but  tbtt  Cox  hmi  an 
allowance  for  that  parpose^  the  ponrt  held  it  was  not  witbin  the  meamng 
of  the  statute. — Reynard  v.  Chase,  M.  30  Geo.  II.  K.  B. 

Note ;  Freemen  and  their  wives  cannot  be  witnessesi  where  part  of 
the  penalty  goes  to  die  city  or  town  corporate  where  die  offence  u  com- 
quitted. — R.  V.  Seymour,  M.  6  Geo.  II.  per  Raym.  Guildhall. 

Thoogh  the  plaintiff  in  this  action  be  not  entitled  to  costs  if  be  re* 
cover,  yet  be  nmst  pay  tbem  if  the  verdict  be  found  agaimt  him. — Jeyna 
V.  Stevenson,  E.  10  Geo.  C.  B.(a) 


194« 


(a)  Note.  By  31  Eliz.  c.  7-  all  suits 
for  using  a  trade,  without  having 
been  brought  up  in  it,  shall  be  sued 
and  prosecuted  in  the  general  quar* 
tcr  sessions  of  the  pfeace  or  the  assises, 
in  the  samp  county  where  the  oflfence 
shall  he  poromiited. 

In  llic  construction  of  thjs  statute, 
it  has  been  held,  that  it  restrains  not 
a  suit  in  the  King's  Bench  or  Exchc* 
qucr,  for  the  negative  words  are  not, 
that  such  suits  shall  be  brought  in 
^ny  other  county ;  the  prerogative  of 
these  high  courts  cannot  be  restrain- 
ed without  express  words.  Shgyle  v. 
Taylor,  Cro.  Jac.  178.  Dawon  y. 
Barker,  1  lob.  i  84.  UicUs  Ca.  1  Salk. 
373. 

The  Stat.  5  Eliz.  c,  4.  having  of 
late  rendered  divers  industrious  per- 
sons the  sport  of  informers^  who  in- 
quisitively sought  out  those  who  had 
fiot  served  an  apprenticeship  as  the 


objects  of  their  prosecution,  the  le* 
gislature,  in  the  fifty-foarih  year  of 
his  present  majesty,  thought  fit  to 
pass  an  act  {cap.  go)  for  their  relief, 
and  by  that  statute  it  is  enactedf  in 
0icL  I.  that  so  much  of  the  statute 
of  5  Eliz,  as  prohibited  persons  from 
cxiTcihing  any  art,  except  they  had 
served  an  apprenticeship  of  seven 
years,  should  be  repealed;  and  by 
sect.  2.  all  other  parts  of  the  same 
act  which  respect  apprentices  are  re- 
pealed ;  but  by  sect.  3.  justices  may 
hear  complaints  in  other  matters  as 
before ;  and  sect.  4.  declares,  that 
the  custom  of  London  respecting  ap- 
prentices shall  not  be  affected. 

The  above  statute  (says  Mr.  Tidd, 
p.  15)  extends  to  all  penal  statutes, 
whereby  the  forfeiture  is  limited  to 
the  king,  or  to  the  king  nod  the 
party,  whether  made  before  or  after 
the  statute. 


CHAPTER  IV. 


PENEBAL  EULBS  CONCERNING  ACTIONS  ON  PENAL  STATUTES. 


BY  31  Eliz,  c,  5.  it  is  enacted^  That  all  actions,  Sfc.  brought  for  ai^ 
forfeiture  upon  any  penal  statute  made  or  to  be  made,  whereby  the  for- 
feiture is  limited  to  the  king,  shall  be  bronght  within  two  yean :  and  all 
actions  upon  any  penal  statute,  the  benefit  whereof  is  limited  to  the 
|uog  and  to  ti^e  prosecutor,  shall  be  brought  within  one  year. 

And  in  default  of  such  pursuit,  then  the  same  to  be  brought  for  the 
l^jng  at  any  time  within  two  years  after  that  year  ended.    And  if  any 

suit 
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suit  upon  any  penal  statute  made  or  to  be  made,  except  the  statute  of 
Tillage,  shall  be  brought  after  the  time  in  that  behalf  before  limited,  the 
same  shall  be  void  and  of  none  effect. 
[  195  ]  Upon  this  statute  it  has  been  holden,  I.  That  if  any  offence  prohibited 
by  any  penal  statute  be  also  an  offence  at  common  law,  the  prosecution 
of  it  as  an  offence  at  common  law  is  not  restrained  by  this  act.  (JR.  ▼• 
Marriott,  T.  4  W.  III.  4  Mod.  144.  Culliford  y.  Blawdford,  T.  4 
W.  III.  2  Show.  353.)  II.  That  the  defendant  may  take  advantage  of 
this  statute  on  the  general  issue,  and  need  not  plead  it.  {Anon.  Noy.  71*) 
III.  That  the  party  grieved  is  not  within  this  statute,  but  may  sue  as  be- 
fore :  {Culliford  v.  Blandford,  T.  4  W.  III.  Carth.  232.)  but  quare, 
where  the  suit  is  first  given  to  the  party  grieved,  and  then  to  the  conunoa 
informer? — Chance  v.  Adams,  E.  8  W.  III.   1  Raym. 78. 

On  a  case  reserved  it  appeared  that  the  action  of  debt  was  brought 
on  g  Ann.  c.  14.  by  a  commou  informer  against  Sir  T.  F.  for  winning 
JE525  of  G.  L.  at  cards.  The  money  was  lost  and  paid  1 1th  March, 
1757,  and  the  original  not  sued  out  till  Mich.  1762.  The  court  of  C.  B. 
held  it  a  case  within  31  Eliz.  though  the  action  was  given  in  the  first  in- 
stance to  the  party  grieved,  and  afterwards  to  the  common  informer 
for  himself  and  poor  of  the  pansh  :  for  such  action  would  have  been 
within  the  7  Hen,  VIII.,  and  the  31  Elix.  was  made  to  narrow  the  time 
given  by  that  statute,  and  therefore  could  never  mean  to  leave  any  ac- 
tions unrestrained  in  time ;  the  latter  part  of  the  clause  must  therefore 
be  construed  to  extend  to  them. — Lookup  q.t.  v.  Sir  T.  Frederick, 
6  Geo.  III.  (a) 

It  has  been  determined  that  suing  out  a  latitat  within  the  year,  is 
a  sufficient  commencement  of  the  suit  to  save  the  limitation  of  time. 
(Culliford  V.  Blandford,  supra.)  (6^  But  if  the  writ  were  not  sued  out 
till  after  the  year,  though  by  relation  it  would  be  within  the  time,  the 
plaintiff  ought  to  be  nonsuited. — Morris  r.  Harwood,  M.  3  Geo.  III. 
3  Burr.  1241. 


(aj  N.  B.  Lookup  was  indicted 
for  perjury  in  this  case,  by  Sir  T.  F. 
and  was  found  guilty,  but  the  judg- 
ment was  afterwards  reversed  for  in- 
formality. Vide  R.\.  Lookvp,  3  Burr. 

1901. 

In  CulUford  v.  Blandford^  sup.  an 
action  qui  f am  was  brought  in  B.R,  on 
sut.  23Men,  VI.  c.  15.  for  a  false  re- 
turn  of  a  burgess  in  parliament;  by 
the  record  it  appeared  the  billwas  not 
filed  within  a  year  after  the  offence. 


After  judgment  it  was  resolved  in  the 
Exchequer  Chamber,  that,  where  the 
whole  penalty  is  given  to  the  informer, 
the  Stat.  31  EiiZ'  does  not  extend  to 
it,  for  penal  statutes  are  not  ex- 
tendible by  equity,  and  it  is  not  within 
the  words  of  the  act. 

(bj  This  was  determined  in  Hardy* 
man  v.  IVhitaker^  2  East,  574  (n), 
which  recognizes  CuUiford  v.  Btund' 
ford,  Carth.  232. 

By 
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By  91  Jac.  I.  c.  4.  i .  1.  AH  oiFencea  against  peilal  statutes,  for  w(iich 
any  common  informer  may  ground  an  action,  ific.  before  justices  of 
assize,  ^-c.  (except  offences  concerning  recusancy  or  maintenance  of  the 
king^s  customs,  or  transporting  gold  and  silver,  ammunition  or  wool, 
^c.)  shall  be  commenced,  sued,  tried,'  recovered  and  determined  by  ac- 
tion, ^c.  before  the  justices  of  assize,  t^c.  or  before  justices  of  the 
county,  4rc.  (a)  and  the  like  process  in  every  popular  action,  ^c.  shall 
be  as  in  actions  of  trespass  vi  ti  armU  at  common  law,  and  in  all  suits 
on  penal  statutes  the  offence  shall  be  laid  in  the  proper  county ;  and  if 
on  the  general  issue  the  offence  be  not  proved  in  the  same  county  in 

which  it  is  laid,  the  defendant  shall  be  found  not  guilty,  (b)  (c) 

In 
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(a)  Where  it  does  not  appear  by 
the  record  that  a  penal  action  was 
brought  within  the  limited  time,  the 

Slaintiff  must  prove  that  it  was  so. 
iaugkan  v.  IValker,  Peake's  N.  P.  Ca. 
l63.  So  where  the  writ  h  only  induce- 
ment in  general,  it  is  well  enough  for 
plaintiff  to  prove  the  issuing  of  it,  but 
where  the  writ  is  the  gist  of  the  ac- 
tion, a  copy  of  the  record  must  be 
productnl,  or  it  will  not  be  the  best 
evidence ;  besides,  the  writ  cannot  be 
the  gist  of  the  action  till  it  is  return- 
ed. Gilb.Evid.ai.  Piake's Evid. SO. 
So  where  the  declaration  was  not 
filed  within  two  terms  after  th«  writ, 
the  same  rule,  provided  it  was  filed 
within  a  year  after,  Panons  v,  Xing', 
7  T.  R.  0 ;  for  by  the  general  rules 
of  law  plaintiff  must  declare  withm 
twelve  months  after  the  return  of  the 
writ,    though  by  the  rules  of  the 
court  of  King's  Bench,  if  plaintiffdoes 
not  declare  within  two  terms  after 
the  return,  defendant  may  sign  a  non 
proif  but  if  he  omits  so  to  do,  plain- 
tiff has  the  whole  year  to  declare. 
IForle^  V.  Lee,  2  T.  U.  1 12.  Penny  v. 
Harvey.ST.R.  1 23.  Skerron  v.Hughet, 
5  T.  R.  35.     But  where  more  than 
one  writ  has  issued,  plaintiff  must 
shew  that  the  writ  on  which  he  de- 
clared was  a  continuation   of   the 
first,  which  he  can  only  do  by  shew- 
ing that  the  first  was  returned,  for  un- 
til that  is  done  the  court  is  not  so  in 
possession  of  the  cause  as  to  award 
an  alias  or  pluries.     Harris  q,  t,  v. 
1Vooiford,6T.R.6l7. 


Where  a  statute  directs  that  no 
action  shall  be  brought  till  after 
a  limited  time,  plaintiff  must  shew 
that  such  time  has  elapsed,  as  where 
an  attorney  sued  in  C.  B,  for  his  bill, 
which  he  must  have  delivered  a 
month  before,  and  did  not  product 
the  writ,  but  relied  on  the  record, 
which  in  C.  B.  does  not  state  the  day 
in  the  memorandum  as  in  B.  R,  The 
court  (CsB.)  held,  that  the  recoi'd 
was  prima  Jade  evidence  of  the  ac- 
tion being  properly  commenced,  and 
that  it  was  for  defendant  to  disprove 
it  by  a  copy  of  the  writ.  fFM  v. 
Pricket i,  1  Bos.  &  Pull.  263. 

So  in  debt  on  the  statute  of  usury, 
plaintiff  having  proved  the  offence, 
it  was  objected  that  the  record  drd 
not  shew  the  action  was  brought 
within  the  year.  Plaintiff  offered  to 
produce  the  writ,  but  defendant  di^ 
claimed  his  right  to  that  indulgence 
in  a  penal  action  after  the  objection 
was  taken,  but  the  court  held  that 
plaintiff  might  shew  it  tn  any  stage 
of  a  cause,  whether  civil  or  penal* 
Manghan  v.  Walker,  sup. 

(h)  To  exclude  superior  courts, 
there  must  be  express  words  or  ne- 
cessary implication — general  or  con- 
current jurisdiction  as  to  subject 
matter — and  mode  of  proceeding  to 
bring  it  within  21  Jac,  I.  Cates  v« 
Knight,  3  T.  R.  444. 

(c)  By  sect.  3.  the  informer  must 
make  oath  before  some  of  the  judges 
of  the  court,  that  he  believes  in  his 
cooscieucc  the  offence  was  committed 

within 
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In  the  coustruction  of  this  4ict  it  has  been  holden,  that  it  does  liot 
extend  to  any  offence  created  since  that  statute,  but  that  ^bcte  u  subse- 
[  *196]  ^uent  statute  gives  an  action  of  debt  or  other  remedy*  for  the  recovery 
of  a  penalty  in  any  court  of  record  generally,  it  so  far  impliedly  repeals 
21  Jtfc.I.  However,  Ibe  offence  must  be  )aid  mthin  the  proper 
county— flicfe'«  Ca.  H.  10  VV.  III.  1  Salk.  572.  T^J 

This 


within  a  year  before  the  suit  com- 
menced. 

This  statute  does  not  extend  to 
offences  since  committed,  2  H.  P.  C. 
c.  26 ;  and  by  «.  5.  several  statutes 
(now  obsolete)  are  exempted  from  the 
operation  of  this  act.  Neither  does 
this  statute  extend   to  subsequent 

.penal  laws ;  and  as  offences  created 
by  subsequent  statutes  are  governed 

.and  remedied  by  the  several  direc- 
tions therein  respectively  given,  so  it 
shall  not  be  construed  to  affect  an 

.action  founded  on  12  Ann.  st.Q.c.  16. 
against  usury,  therefore  it  is  not  ne- 
cessary that  there  should  be  an  a^- 
davit  that  the  offence  was  committed 
within  a  year  before  the  action 
brought.  Frfnch  q,  t.  v.  Coxon,  Stra. 
1081.  Harris  q.  t.  v.  Rcynty^  there 
cited.  R.  V.  Goi//,  Salk.  372.  Baynu 
370.  Messenger  v.  Robson^  cited  in 
Garlandq.  t, v. Burton^  And.  292.  Mr. 
Selwyn^  however, (N.  P.Abr.  562,(n.) 
mentions  a  prevalent  opinion,  that 
where  a  subsequent  statute  gives  a 
popular  action,  the  venue  must  be 
laid  in  the  proper  county,  within  the 
equity  of  21  Jac,  I.  c.  4;  and,  he 
says,  the  only  authority  he  is  aware 

.of  for  such  a  position  is  a  dictum 
of  Lord  Holt  xnHicks^s  Casey  adopt- 
ed in  Bull.  N.  P.  196.     Mr.  S.  has 

.alio,  in  the  same  note,  given  a  more 
correct  statement  of  French  v.  Coxon^ 
than  is  reported  by  Strange.  It  is 
to  be  further  observed,  that  where, 
by  any  act  in  force  at  the  passing  of 
the  aljovc  statute,  the  informer  might 
have  sued  by  action,  bill,  plaint,  4*<^. 
in  the  inferior  courts,  as  well  as  in 
the  courts  above,  he  is  now  confined 
to  sue  in  the  former ;  but  as  the  sta- 

,tutc  docs  not  give  any  new  jurisdjc- 
.tioi^to  the  inferior  courts,  the  parties 


may  still  ste  in  the  courts  at  JVest^ 
minster^  for  all  the  penalties  which 
could  not  before  the  passing  of  that 
act  have  been  recovered  in  the  in- 
ferior courts.  R.  v.  Gaul,  sup.  Gar* 
land  v.  Burton,  sup.  therefore  an 
inforitaer  may  bring  debt  in  the 
courts  at  Westminster^  on  the  sta- 
tute 1  Jac.  I.  c.  22.  s.  14.  for  the 
penalties  for  selling  goods  not 
searched  and  sealed.  Shipntan  q.  t, 
v.  Henbest,  4  T.  Rep.  IO9.  K.v. 
Ferris,   1  Williams'  Saund.  312,  c. 

n.  (0 

(a)  When  a  matter  in  one  coun- 
ty is  depending  upon  the  matter  in 
another,  then  the  plaintiff  may  choose 
.in  which  county  be  will  bring  his  ac- 
tion, unless  the  defendant,  upon  the 
general  issue  pleaded,  should  be  pre- 
judiced in  his  trial,  which  would 
not  be  in  this  case  (on  action  for  ma- 
liciously prosecuting  to  outlawry 
where  plaintiff  was  dead)  as  if  two 
conspire  to  indict  a  man  in  one 
county,  and  they,  by  their  malicious 
prosecution,  make  the  execution  of 
their  conspiracy  in  another  county, 
and  then  cause  the  party  to  be  iu- 
dieted,  the  plaintiff  may  bring  bis  ac- 
tion of  conspiracy  in  which  county  be 
will,  for  they  put  their  conspiracy 
in  one  county  in  execution  in  the 
other,  and  the  matter  of  record  in 
the  indictment  is  mixed  with  matter 
of  fact.  But  if  they  conspire  in  one 
county,  by  force  of  which  conspiracy 
(without  any  act  done  by  them)  he 
is  indicted  in  another  county,  then 
the  writ  ought  to  be  brought  in  the 
county  where  the  conspiracy  was,  for 
the  defendants  have  done  nothing  in 
the  couoty.where  the  indictment  was 
laid,  nor  were  parties  or  privies  to 
the  finding  the  indictment,  but  only 

by 
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This  statute  gives  no  new  jurisdiction  to  the  courts  therein  tnentioned ; 
therefore  suits  for  such  offences,  over  which  they  have  no  junsdUction 
before  the  statute,  must  be  brought  in  the  courts  of  WeUmnster. 

Where  by  the  act  creatn^  the  penalty,  it  is  to  be  recovered  hy  bill, 
plunt  or  information,  in  any  of  the  king^  courts  of  record,  and  no 
mention  made  of  the  quarter  sessions  or  assises,  the  21  Jac  I.  does  not 
extend  to  it ;  for  the  act  never  meant  to  give  a  jurisdiction  to  the  quarter 
sessions  or  assizes  where  they  bad  none  before.  (12.  v.  GaUilee,  M* 
10  W.  III.  Carth.  465.) ^0^  Therefore  it  was  holden  that  an  informa- 
tion did  not  lie  at  the  assiies  for  non-residence,  the  penalty  (by  21 
Hem.  y  IIL)  beit^  recoverable  by  bill,  plaint,  or  information,  in  die  ling's 
courts. — Garland  v.  Burton,  M.  12  Geo.  II.  Stra.  1 103. 

In  the  case  of  K.  v.  Martel,  M.  25  Car*  11.  in  an  information  on  the 
5  EKz.  it  was  holden,  that  it  lay  not  originally.in  £.  jB.  because  the 
2!  Jac,  I.  hath  negadve  words,  but  that  if  it  be  begun  origmally  below, 
ibe  party  may  remove  it  by  certiorari  if  he  will,  and  give  jurisdiction  to 
that  court,  for  it  is  a  statute  for  the  ease  of  the  subje^;  but  the  kii^ 
cannot  remove  it. 

No  suit  by  a  party  grieved  b  within  the  restraint  of  die  statute.— 
Calliford  v.  Blawford,  T.  4  W.  HI.  1  Show.  354. 

By  18  EUz.  c.  5.  s.  3.  No  informer  shall  compound  or  agree  with  any 
that  shall  offend  against  any  penal  statute  for  an  ofleiice  committed,  but 
after  answer  made  in  court  to  the  suit,  nor  after  answer  but  by  consent 
of  the  court,  (b) 
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by  the  conspiracy  in  the  other 
county.  Bulucr  v.  Smithy  7  Co.  5J, 

In  all  cases  where  the  action  is 
founded  upon  two  things  done  in  se- 
veral counties,  and  both  are  ma- 
terial or  traversable,  and  the  one 
without  the  other  doth  not  maintain 
the  action,  then  the  plaintifTmay  bring 
his  action  iu  which  court  he  will,  as 
it  is  it  a  servant  be  retained  in  one 
county  and  departs  to  another. 
S.C. 

In  an  action  upon  a  matter  in  se- 
veral counties,  if  the  issue  be  con- 
fined to  a  thing  in  one  of  the  coun- 
ties, it  ought  to  be  tried  there ;  as  in 
covenant  upon  a  lease  in  the  county 
of  if.  of  a  bouse  in  the  county  of  B. 
Verdict  iu  the  county  of  H,  If  the 
breach  be  for  not  repairing,  and  issue 
upon  it,  it  is  bad  after  verdict,  for  the 
-action  should  have  been  in  the  county 
of  B.  Gilbert  v.  Martin^  1  Lev.  1 14. 

So  in  debt,  for  an  escape  in  one 
county, "QpoQ  an  arrest  in  anotheri  if 


the  issue  be  upon  the  arrest,  it  must 
be  brought  and  tried  in  the  county 
where  the  escape  was.  5.  C. 

In  an  action  for  a  penalty  for 
killing  game,  if  the  defendant  gives 
in  evidence  a  deputation  from  the 
lord  of  the  manor,  he  shall  not  be 
put  to  strict  proof  of  the  boundaries 
of  the  manor,  but  proof  of  the  exer- 
cise of  a  right  upon  a  particular  spot 
is  sufficient.  Hawkins  v.  Bailey ^  4 
T.  II.  681  (n.)  Nor  will  the  judge  in 
such  an  action  try  the  boundaries  of 
a  manor,  although  the  action  be 
brought  by  consent  for  that  piir- 
pose.  Blunt  v.  Grimes,  4  T.  R.  682  (n.) 
But  a-  deputation  is  no  defence, 
if  it  appears  that  the  person  who 
gave  it  has  no  colourablcclaims  to  the 
manor.  Cakra/t  y.Cibbs,4TA\,6i^^. 

(a)  Shipman  q.  t»  v.  Ilcnbest,  4 
T.R.  116.S.  P. 

(bj  The  release  of  a  common  per- 
son shall  not  discharge  a  popular  ac- 
tion, vide  Stat.  4ifcff.  VII.  c.  20. 

This 


1961^  Actions  given  by  Statute^    •        [Part  III. 

Tliis  extends  only  to  common  informers,  (a) 

It  extends  as  well  to  subsequent  penal  statuteSi  as  to  those  which 
were  in  being  when  it  was  made. — Pte'<  Ca.  Hat.  35. 

By  5.  I.  of  that  statute,  the  common  informer  must  sue  in  proper 
person,  or  by  his  attorney :  therefore  an  infant  cannot  be  a  common 
informer,  for  he  must  sue  by  guardian. — Maggs  v.  Ellis,  M.  £5 
Geo.  II.  (b) 

A  common  informer  cannot  sue  for  a  less  penalty  than  the  statute 
gives ;  if  he  do,  though  he  have  a  verdict,  judgment  will  be  arrested. 
Ex.  gr.  If  a  common  infonner  were  to  sue  for  the  single  value  of  mo- 
ney won  at  play,  where  9  Arm.  c.  14.  gives  treble  value. — Cunningham 
v.  Bennet,  T.  1  Geo.  I.  C.  B. 

A  servant,  in  the  presence,  and  by  the  command  of  his  master,  who 
is  qualified,  may  kill  game. — Turner  v.  Ld.  Coningsby,  M.  1724.  (c) 
[  197  ]  In  an  action  on  a  penal  statute  it  was  moved  by  the  defendant,  that 
die  plaintiff  should  give  security  to  pay  the  costs,  upon  affidavit  that  he 
was  a  poor  man.  But  the  court  refused  the  motion,  for  the  statute 
having  given  him  power  to  sue,  it  is  a  debt  dfte  to  him ;  but  if  it  ap- 
peared that  the  action  was  brought  in  a  feigned  name,  they  would  oblige 
the  real  prosecutor  to  give  security. — Shinier  v.  Roberts,  E.  1£  Geo.  II. 
C.  B.  (d) 

The  court  will,  on  motion,  give  the  defendant  liberty  to  pay  the  penalty 
into  court  with  costs. — Walker  v.  Xt'isg,  T.  31  Geo.  II.  (e) 

Wherever  the  action  is  founded  on  a  penal  statute,  not  guilty  or  Jif7 
debet  are  good  pleas. — Bawtreyy.  Isted^  M.  IS  Jac.  I.  Hob.  HB.(/} 

If  a  defendant  would  plead  a  recovery^  in  another  action  for  the 
same  offence  in  bar,  he  must  take  care  to  set  out  in  his  plea,  that  'tha 
plaintiff  in  the  other  action  had  priority  of  suit ;  if  he  do  not,  his  plea 
on  demurrer  will  be  bad,  but  the  record  of  a  recovery  in  another  action 


Ca)  Vide  Boghead's  Case^  infra.  2  Pie's  Case^  sup.     If  the  matter  pass 

Hawk.  P.  C.  279*  against  the  infonner,    whether  by 

(b)  This  statute  was  made  per-  verdict  or  judgment,  he  is  liablo 

petual  by  27  ^Hz.  c.  10.  for  the  costs,  for  the  makers  of  this 

Cc)  Quctre  tamen,  if   there  be  not  statute  intended  to  curb  all  vexa» 

soiViC  late  cases  (unreported)  to  the  tious  informers.    And  if  it  should 

contrary.  be  suffered  that  informers  may  in- 

fd)  In  an  information  on  the  sta-  form,  (for  instance)  upon  statutes 

tute  of  27  Eliz.  c.  4.  by  the  party  not  in  force,  and  pay  no  costs,  that 

gneveil,  who  was  nonsuited,  it  was  would  open  a  window  to  the  great 

held,  that  he  should  not  be  liable  to  vexation  of  the  subject. 

cobts  imd  damages  (under  the  statute  (ej  Vide  Tidd^sPraei.  470.  500^ 

of   18  £/tz. J  for  that  statute  is   to  for  the  mode  of  this  application, 

redress    disorders  in    common    in-  (f)y\dtel\%mCappmq.t.v.€!ar^ 

formers.      Boghead's  Case,  ^  Leon,  ter,  I  T.  R.  462. 
Il6.     And   Per  Hobart,  C.J.   in 

cannot 
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cannot  be  given  in  evidence  on  nil  debet.  {Jackson  y.  Gisling^  T.  31 
Geo.  II.)  For  if  it  be  pleaded,  the  plaintiff  might  reply  nut  tiel  record, 
or  that  it  was  a  recovery  by  fraud  to  defeat  a  real  prosecutor,  ^hich 
he  cannot  be  prepared  to  shew  on  the  general  issue. — Dredon  q.  t.  v. 
Wamwn,  E.  1739.  Stra.  701.  (a) 

The  proviso  in  the  Oxford  act,  16  &  17  Car.  II.  c.  8.  that  that  act 
ahall  not  extend  to  any  action  or  information  on  any  penal  statute,  must 
be  understood  of  popular  actions  and  informations,  and  not  of  remedies 
given  by  statute  to  the  parties  grieved. — Sewei  v.  Edmonton  Hundred, 
E.  7  Geo.  I.  C.  B. 

The  act  of  24  Geo.  II.  c.  18.  (reciting  that  by  the  4  8c  5  Jnn.  it  was 
enacted,  that  every  venire  facias  should  be  awarded  out  of  the  body  of 
the  county,  with  a  proviso,  that  it  should  not  extend  to  any  action  or  in- 
formation upon  any  penal  statute,  and  that  the  proviso  had  been  found 
inconvenient)  enacts,  That  every  venire  facias  for  the  trial  of  any  issue 
in  any  action  or  information  upon  any  penal  statutes,  shall  be  awarded 
of  the  body  of  the  proper  county  where  such  issue  is  triable. — French 
J.  /.  V.  Wiltshire,  H.  1 1  Geo.  II.  «  Stra.  1085. 

if  the  defendant  plead  a  prior  recovery,  and  the  plaintiff  reply  per 
fraudemy  and  such  recovery  be  found  to  be  fraudulent,  the  defendant  is 
liable  to  two  years  imprisonment  by  4  Hen.  VII.  c.  20.  (b) 

faj  Where  the  defendant  has  com-  to  disturb  the  verdict.  Calcrafty. 
pounded  a  former  action  against  him  Gibbs^  5  T.  R.  19. 
for  the  same  offence,  he  must  plead  ^«  fof^emcfry/cr  in  these  actions— • 
the  matter  specially  in  bar  to  the  wherever  a  penal  statute  creates  a 
second  action,  for  the  court  will  not  duty,  debt  lies  to  enforce  it,  and  de- 
stay  proceeding  thereon  on  motion  fendant  may  plead  not  guilty  or  nil 
and  affidavits  of  the  fact.  Harrington,  debet.  Tltc  plaintiffs  howestr,  must 
q.  t.  v.  Johnson^  Cowp.  7^»  prove  that  the  defendant  committed 

Several  matters  cannot  be  pleaded  the  acts  imputed  to  him  by  evidence 

to  a  penal  action,  for  such  a  plea  is  of  the  whole  aHirmative  matter  in 

expressly  against  the  statute  At  Ann,  the  declaration,   but  where  the  de- 

c.  16.  s,  4.  which  enables  defendants  claration  negatives   any  fact  which 

so  to  plead.  Ueyrick  v. Foster,  ^*V,^.  the  defendant  only   can   prove,    he 

701.    This  proviso,  however,  so  far  must  prove  the  affirmative,  as  in  an 

as  relates  to  the  awarding  the  venire  action   on    the    game  laws,    where 

from  the  Ixniy  of  the  county,  has  been  the  plaintiff   need    only  prove   the 

repealed.     Vide  French  q.t,  \,Wilt-  game  killed,  or  attempted  to  be  so, 

shire,  2  Stra.  1085.  by  a  dog,  Sf^c,  and  defendant  must 

(b)  A  new  trial  will   be  granted  shew  his  qualification.  Pcakes  Erid» 

after  a  verdict  for  the  defendant  in  a  272.     But  in  Rex  v.  Stone,  1  East, 

penal  action,  where  there  is  a  mis«  6S9«  where  a  question  arose  whether 

take,  or  any  misdirection  in  the  judge,  the  prosecutor  must  not  give  general 

Wilson  V.  Rastall,  4  T.  R.  753  ;  but  negative  evidence  on  an  information 

where  the  case  is  properly  left  to  the  before'  a  magistrate,  the  court  were 

jury,    though   they  should   draw  a  equally  divided ;  and  even  in  actions 

Wrong  conclusion,  the  court  is  averse  where  the  negative  matter  is  as  ca« 

z  pable 
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pable  of  proof  by  the  plaintiff,  as  in 
an  action  for  sporting  without  a 
certificate,  it  should  seem  the  plain- 
tiff must  prove  a  search  at  the  proper 
ofSce  near  the  defendant's  residence, 
and  that  no  such  certificate  was  en- 
tered there,  for  though  by  the  gene- 
ral rule  the  affirmative  need  only  be 
proved,  yet  where  one  man  has  trans- 
gressed the  law,  and  the  other  party 
can  prove  the  negative,  the  rule  ad- 
mits of  an  exception.  Mr.  Peake, 
however,  says,  that  no  such  evidence 
had  been  required  within  his  experi- 
ence in  actions  for  sporting  without 
a  certificate.  Peakes  Evid.  273. 

The  defendant  may  also  avail  him- 
self on  the  general  issue  of  the  suit  not 
being  commenced  within  two  years, 
according  to  31  Eliz.  c.  5.  s.  5.  where 
the  forfeiture  goes  wholly  to  the  king, 
and  within  one  year  where  to  the  king 
and  the  informer,  if  no  other  time  of 
limitation  is  fixed  by  statute.  Plain- 
tiff, therefore,  must  always  be  pre- 
pared to  shew  the  day  the  action 
commenced,  in  order  to  prove  it  was 
brought  in  due  time.  Maughan  v. 
Walker,  Pcake's  N.  P.  Ca.  l63. 
Harris  v.  Wooljord,  6  T.  R.  617. 

After  a  plea  of  general  issue  plead- 
ed, defendant's  evidence  can  only  be 
such  as  to  contradict  the  plaintiffs,  or 
to  shew  a  reasonable  excuse;  there- 


fore, in  an  action  on  the  game  laws, 
the  court  will  not  try  the  lord's  right 
to  the  manor,  and  if  the  person  who 
appointed  defendant  his  gamekeeper 
bad  but  a  colourable  title,  that  shall 
not  charge  him  in  such  action.  CaU 
craft  V.  Gibbs,  4  T.  R.  681  ;  but  if 
he  has  no  other  ground  of  claim,  the 
mere  appointing  defendant  is  no  ex- 
cuse, 5.  C.  5  T.  R.  19.  As  to  the 
proof  of  qualification  by  estate,  if 
defendant  prove  he  is  possessed  of  the 
land,  he  shall  be  presumed  the  owner 
till  plaintiff  shew  that  he  is  only 
renter,  or  that  it  is  reduced  by  in- 
cu m  branccs.  Wetherall  v .  Ually  Cal d. 
230.  And  a  claim  by  defendant  of  an 
allowance  from  the  commissioners  of 
income,  because  by  incumbrances 
his  estate  is  reduced  below  £J00  per 
annum,  is  suflicicnt  evidence  of  that 
fact.  R.  V.  Clarke,  8  T.  R.  220. 

Where  defendant  admits  his  guilt, 
but  means  to  avail  himself  of  a  for- 
mer conviction,  he  must  plead  it 
specially,  and  if  the  plaintiff  reply 
nul  tiel  record^  an  issue  at  law  is^ 
made,  and  defendant  must  prove  his 
plea  as  in  other  cases  of  record. 
Bredon  v.  Harmon^  and  Jacks<m  v. 
GislingjT,  15  Geo.  II.  but  liperjrau^ 
dem  be  replied,  this  will  be  tried  by 
a  jury,  and  the  onti#will  lie  on  the 
pl^ntiff.    Peakes  Evid,  275. 
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PART   IV. 


CONTAINING    ONE    BOOK    OF 


CRIMINAL   PROSECUTIONS    RELATIVE   TO 

CIVIL  RIGHTS. 


INTRODUCTION. 

X  HOUGH  criminal  prosecutions  (as  such)  are  not  within  the  compass 
of  the  present  work,  yet  there  being  two  in  which  civil  rights  come  in 
question,  I  am  necessarily  led  to  take  notice  of  them. 
I  shall  therefore  in  this  book  treaty 

I.  Of  the  writ  of  Mandamus* 
-  IL  Of  informations  in  nature  of  Quo  Warranto, 


CHAPTER  I.  f  ^^^^  3 

OF    wniTS    OF    MANDAMUS. 

J.  HE  writ  of  Mnjidamus  is  a  prerogative  WTit  (a)  issuing  out  of  the 
court  of  Ji.  B.  (as  that  court  has  a  general  superintcndency  over  all  in- 
ferior jurisdictions  and  persons)  and  is  the  proper  remedy  to  enforce 
obedience  to  acts  of  parliament  and  to  the  king's  charter,  and  in  such 
case  is  demandable  of  right ;  but  where  the  right  is  of  a  private  nature, 
as.  to  an  office  in  which  the  public  is  not  concerned,  such  as  a  deputy 
register,  S^c.  it  is  discretionary  in  the  court  to  grant  or  to  refuse  it. — Baggs 

Ca.  T.  13  Jac.  I.  ]  1  Co.  98.  Wheeler  v.  Trotter,  E.  8  Geo.  H.  (A) 

llierefore 


(a)  Though   a  Mandamus  may  be  remedy ;  but  where  there  is  none,  and 

called    a    prerogative   writ,   and    is  in  justice,  and  for  good  ffovemnient 

grantable  ex  debito  justitia^  yet  the  there  ought  to  be  one,  the  court  will 

court  will  not  grant   it  merely  be-  grant   this  writ.      Rexv^Barker^  3 

cause  it  is  asked  for.  They  must  see  Burr.  1267-    1  Bla.  300.  352. 
there  is  some  ground  for  the  applica-  {b)  By  the   statute   13  Geo.  TIT. 

Jion.     Neither  will  the  court  grant  c.  63.  *.  44,  however,  it  is  enacted, 

it  where  there  is  any  other  specific  *'  that  when  and  as  often  as  the  East 

z  2  Indi4 
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Therefore  in  every  application  for  a  mandamus  it  must  appear  what 
the  office  is ;  and  for  this  reasou  a  mandamus  to  swear  one  who  wai 
elected  to  be  one  of  the  eight  men  of  Ashburn  court  was  denied,  because 
it  did  not  appear  what  the  office  was. — Rex  v.  Men  of  Ashburn  Courts 
T.  34  Car.  II.  2  Mod.  31 6. 

But  the  court  will  in  no  case  grant  a  mandamus  till  there  has  been 
a  default ;  and  therefore  in  the  case  of  The  King  v.  Borough  of  St. 
Ives,  (M.  8  Geo,  III.)  where  a  mandamus  was  granted  to  the  church- 
wardens and  overseers  of  the  poor,  to  make  a  poor's  rate ;  the  court 
would  not  grant  a  mandamus  to  the  justices  at  the  same  time,  to  allow 
it :  For  they  would  not  presume  the  justices  would  not  do  their  duty ; 
though  the  same  justices  had  before  refused  to  allow  a  rate,  when  a  maih 
damns  issued  for  that  purpose,  and  had  been  taken  up  but  the  term 
before,  upon  an  attachment  for  disobedience. 

A  mandamus  is  never  granted  to  compel  a  mere  mmisteriil  ofiicer  to 
do  his  duty,  (a)  neither  has  it  ever  been  granted  to  oblige  a  visitor,  ts 
exercise  his  jurisdiction. — Rex  v.  Dr.  Walker,  E.  9  Geo.  II.  (&) 

This  writ  lies  as  well  to  restore  one  who  has  been  unjusdy  remov- 


India  Company^  or  any  person  or 
persons,  shall  commence  and   pro- 
secute any  suit  in  fVestminster*kaUj 
the  cause  whereof  arose   in  Indta^ 
it  shall   be  lawful  for  any  of  the 
courts,  on  motion,  to  provide  and 
award  such  writ  in   the  nature  of 
a  mandamus,  or  commission  for  the 
examination  of  witnesses  ;  and  such 
examination  being  returned  shall  be 
read   in   evidence    at  any  trial   or 
hearing   between  the  parties."    See 
also  the  statutes  of  24  Geo,  III.  r.  25, 
and  ^2Geo.  III.  c.85.  s,  1.2.  On  the 
construction  of  which  latter  statute 
it  was  held,  in  R.y.  Valentine  Jones, 
8  East,  31,  that  the  defendant  being 
indicted   for  misdemeanors  in    the 
West  Indies^  in  his  public  capacity  of 
commissary  general,  is  not  entitled 
upon  the  common  affidavit,  to  put 
off  hit  trial  till  a  return  to  the  writs 
of  mandamus,  which  were  issued  to 
the  courts  abroad  to  examine  wit- 
nesses there ;  these  writs,  it  stems, 
were  gtantfd  in  MvUick  v.  Lushing- 
ton,  M.  26  Geo.  III.  East  India  Com^ 
fony  V.  Lord  Maiden,  £.  32  Geo.  HI. 
aad  Taylor  y.  East  India  Company ^ 


M.  33  Geo.  III.  and  in  Spalding  x. 
Mure,  T.  35  Geo.  III.  u  here  the  mo- 
tion could  not  be  made  till  the  last 
day  of  term,  yet  the  court  granted 
the  writ,  though  issue  was  not  even 
joined.  MS.  Cases,  mentioned  ia 
Tidds  Prac^  729.  (n) 

{a)  But  in  Res  v.  Midhnrst  Boro\ 
1  Wils.  283,  the  court  granted  a 
mandamus  to  the  steward,  and  hom- 
age of  a  manor,  to  hold  a  coart,  and 
present  purchase  deeds  of  burgage 
tenants,  which,  when  presented,  en- 
title the  purchasers  to  vote  for  mem- 
bers ;  and  the  court  held  the  homage 
ministerial  in  this  case,  and  that  if 
the  conveyances  are  fraudulent  and 
void  in  law,  that  may  be  returned, 
and  this  writ  must  go  to  the  homage 
to  present  the  conveyances,  and  to 
the  steward  to  hold  a  court,  adtinit, 
and  swear  in  the  purchasers.  Vide 
etiam  Rex  v.  MontacMte,  1  Bla.  60. 
62,  which  seems  to  be  5.  C,  as  JRe* 
V.  Midhurst. 

(6)  The  court,  however,  in  Rrtrv» 
Ely  the,  5  Mod.  404,  granted  k  ««•- 
damus  to  a  visitor,  to  determine  % 
disputed  election  of  a  Fellow. 


Chap.  LJ  hanbamus. 

edy  (a)  as  to  admit  one  ivho  has  a  right ;  though  perhaps  there  may  be 
this  difference  between  the  two  cases ;  that  where  it  ii  to  swear,  or  to 

admit. 
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(a)  The  case$  in  which  the  court 
ha$  been  induced  to  grant  a  writ  of 
mandamvSf  to  restore  or  admit  per- 
sons to  the  enjoyment  of  their  rights, 
or  to  compel  persons  to  the  perform- 
ance of  ttieir  official  duties,  as  well 
as   those  in   which    the  court  has 
refused  to  grant  this  writ,   are  too 
numerous  to  be  set    forth   as  an- 
notations; neither  is  it  the  object 
of  the  present  work  to  state  all  the 
cases  which  have  been  adjudged  upon 
any  particular  subject,  but  rather  to 
confine  the    plan   to    general  and 
leading  rules  and  principles.     The 
Editor,  therefore,  for  particular  in- 
stances of  the  allpwancc  or  refusal 
of  this  writ,  begs  leave  to  refer  his 
readers  to  the  C.  B.  Comyn^  Digest, 
and    to  the  Digest  of'  Nisi  Prius 
Law    by  Mr.  Espinasse^  under   tit. 
Mandamus^  in  each  ;  at  the  same 
time  the  Editor  takes  occasion  ge- 
nerally to  observe,  that  in  all  cases 
where  tlie  applicant  has    been  de- 
prived of,  or  refused  admission  into 
any  description  of  corporate  oflice, 
this  writ  lies,  and  equally  so  to  the 
«)fficcrs  pf  corporations,  to  compel 
tbcp   to  do  such  duties  as  are  con- 
nected with  their  offipjal  situations. 
2  Esp,  N.  P.  pig.  662.  ?d  ed. 

So  to  restore  or  admit  persons  hav- 
ing rights  to  appointment  in  public 
coqiorations  orpo|leges,and  equally 
so  to  compel  persons  inves^^d  with 
authority  or  power  to  restore  or  ad- 
mit them  to  do  i^uch  acts  as  will 
confirm  and  establish  the  appoint- 
ments claimed.    TLid. 

And  in  like  manner  to  act  with 
respect  to  persons  entitled  to  any 
ofiicc  under  any  ecclesiastical  or  in- 
ferior court.  Ihid. 

So  with  respect  to  persons  entitled 
to  benefices  or  dignities  in  the  church 
or  other  places  x)f  ecclesiastical  func* 
tion.  Ibid,  663, 

So  with  respect  to  persons  claim* 
ing  their  freedom  in  any  public 
company,  or  to  hold  any  office 
therewith  connected,  or  thereto  of 
right  belonging.  Ibid^ 


And  this  writ  lies  also  to  compel 
justices  of  the  pcacp  to  carry  into 
execution  the  several  statutes  under 
which  they  are  empowered  to  act* 
Ibid. 

And  also  to  compel  fiorporations 
to  proceed  to  election  under  the 
statute  1 1  Geo,  I.  c.  4.  s,  2  As  to 
which,  vide  infra^  p.  201  a.  Ibid* 

But  the  court  will  not  grant  a  man" 
damus^  where  it  is  doubtful  whether 
the  person  called  upon  has  a  nght  by 
la^  to  dp  the  act  required  or  not. 
Rex  V.  ily  Bp.  1  VVils.  266.  Case 
of  Churchwardens  of  Si*  Boiolpk^ 
Bishopsgate,  2  Stra.  6^6. 

^*or  ^'here  thp  office  claimed  is 
not  of  a  certain  permanent  nature, 
as  a  lectureship  not  endowed.  Bexr, 
London  Bp.  1  Wils.  1 1 . 

Nor  where  the  court  cannot  give 
complete  redress.  Res  v.  London  Bp» 
1  T.  Rep.  331.  Rex  v.  Field,  4  T. 
Rep.  125. 

But  it  is  not  necessary,  nor  does 
the  court  require,  that  the  offica 
should  be  freehold,  for  if  it  be  an* 
nual,  and  has  fee^  annexed,  as  a 
clerkship  to  commissioners  of  landt 
tax,  it  will  suffice.  Rex  v.  Commit^ 
sioners  of  Land  Tax  for  St.  Martin* t^ 
Westminster,  1  T.  Hep.  146. 

The  court,  however,  will  not  in* 
terfere  with  'a  mere  private  office. 
Bfagg*s  Ca.  1 1  Co.  ps,  and  Wheeler 
v.  Trotter,  ante,  IJ^p-  V'ide  etiam 
Stamp's  Ca,  1  Sid.  40.  Hawley's  Ca. 

1  Vent.  143.  White  sCa.  6  Mod.  18. 
But  otherwise   with  offices  of  a 

public  nature,  as  to  swear  in  a  di- 
rector of  the  Amicable  Assurance 
Company  J  or  of  the  Turkey  Company, 
Anon.  1   Stra.  696.    Rex  s,  March, 

2  Burr.  1000. 

Neither  will  the  court  interfere 
where  there  is  any  other  specific 
remedy.  Rjex  v.  Bank  of  England, 
Dougl.  506  (524).  Rex  v.  Street,  8 
Mod.  98.  Rex  V.  Colchester  Mayor, 
2  T.  Rep.  259.  Rex  v.  Chester  Bp. 
1  T.  Rep.  396,  Rex  v.  Canterbury 
Poor,  I  Bla.  667.  Rex  v.  Gray's*Inm 
Benchers.  Dougl.  339.  (353.) 

Nor 
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atlmit,  llie  court  will,  in  case  the  right  appear  plain,  grant  the  writ  upon 
the  first  motion  :  but  wliere  it  is  to  restore  one  who  has  been  removed, 
they  would  first  grant  a  rule  to  shew  cause  why  such  a  writ  should  not 
issue. 

And  note  ;  The  rule  to  shew  cause  must  be  always  on  the  same  per- 
[  *C0O  ]  sons  to  whom  the  writ  is  to  be  diiected;  therefore  a  •  rule  upon  church* 
wardens  and  overseers,  to  shew  cause  why  a  mandamus  should  not  issue, 
directed  to  them  and  the  twenty  principal  inhabitants  of  the  parish  was 
holden  to  be  bad  :  however,  the  court  upon  motion  gave  leave  to  amend 
the  rule,  saying  it  would  be  good  on  new  service. — Rex  v.  Churchwardem 
and  Overseers  of  Clerlcenzcell,  8  Geo.  I.  (a) 

Upoq  a  motion  for  a  mandamus  to  the  warden  of  the  Vintners  companj 
to  swear  J.  5.  one  of  the  court  of  assistants,  the  affidavit  being  only  that 
he  was  informed  by  some  of  the  court  of  assistants  that  he  was  elected, 
and  no  positive  affidavit  of  an  election,  the  court  would  only  grant  a  nile 
to  shew  cause,  but  said,  if  there  had  been  a  positive  affidavit  of  bis 
election,  they  would  have  granted  the  writ  in  the  first  instance. — 
Case  of  Vintners  Company y  M.  25  Geo.  II.  (b) 


Nor  where  there  is  any  controul- 
ing  or  appc'lhmt  power,  as  that  of 
VL  visitor  witliin  his  own  province. 
Jlcx  V.  Wnlkcr,  anlc,  ]Qi)  a.  Rix  v. 
Chester  Bp.  (as  visitor  of  his  own 
cathedral),  1  Wils.  ;20().  Rix  w  Eif/ 
Bp.  (as  \isitor  of  L\t(rhous€  Col.)  2 
T.  Ri'p.  CPO.  Rtx  V.  C/iCiffr  Bp.  (a» 
visitor  of  Manc/uslir  Cul.)  2  Sira. 
798. 

,  Nor  where  any  other  court  has 
cumpetcnl  juri»»diction  as  lliesptcial 
court.  Rix  V.  Dr.  Ilaj/,  4  iUirr.  22^)5, 
Snntns  Ca.  2  Stra.  si;  J.  R(x  v.  Lce^ 
3  Lev.  30.9.  Lag/Ya  Ca.  3  iMod.  3.>2. 
Rex  V.  Oxtfiditi,  hhow.  217-  f'  S.  C. 
i^.  251,  num.  RfxwLcc,  LeewOxcti" 
den.  Skin.  290.  Lte's  Ca.  Carth.  liii). 
^H  which  bccm  to  be  6'.  C. 

Neither  will  the  court  command 
any  man  to  do  a  thing  where  his 
power  is  discretionary,  and  he  is  not 
compelled  by  law  to  do  it.  John 
Giles'  Casey  2  Stra.  881.  Rex  \\ 
JSirnUngham  Canal  Navigation,  2  Bla* 
708. 

.  Nor  will  the  court  grant  this  writ 
where  the  applicant  has  been  re* 
niovi'd  from  his  office  on  good 
ground,  though  the  proceedings  to* 


wards  a  removal,  may  have  been  ir- 
regular. R,ex  v.  London  Ma^or^  2  T. 
Hep.  177.  Rex  v.  Axbiidge  MayuiCy 
Coup.  523. 

(a)  This  writ  must  be  directed  to 
thobe  by  whom  the  party  was  depriv- 
ed. Rtx  V.  Dtrby  Mayor ,  Salk.  4'l6. 
and  if  drected  to  a  corporation,  it 
must  hi'  by  its  corporate  name.  Rts 
V.  Hi] pun  Miij/or^  ^c,  2  Salk.  433.  or 
it  njay  be  directed  either  to  the  whole 
or  to  such  part  of  the  corporation 
as  is  empowered  to  do  the  act  requit- 
ed. Rev  \,  Abingdon  May  or  y  2  Salk. 
6j}9-  ^^^x  V.  Hereford  Mayor,  ihid. 
701.  Rex  \,Noncich  Mayor,  1  Stra. 
55.  Pfcs  V.Leeds  Mayor,  ibid.  6'40; 
but  where  it  is  diricred  to  several) 
acting  in  diHcrcnt  capacities,  c.ich 
person  shall  do  his  own  duty.  Rex 
V.  Tregony  May  or  y  8  Mod.  III.  The 
party  applying,  however,  must  ha\e 
the  writ  directed  at  his  peril.  Rtx  v. 
IVigan,  2  Burr.  784.  Rex  v.  Ward, 
2  Stra.  893. 

(b)  Though  upon  a  motion  for  a 
mandamus  the  usual  course  is  for  the 
court  to  grant  a  rule  to  shew  causc^ 
yet  in  cases  of  imperious  necessity 
the  court  will  grant  the  writ  in  the 

first 


Chap.  I.]  mandamus. 

N.  B.  In  this  case  there  was  an  affidavit  that  he  applied  to  inspect  the 
court  books,  in  order  to  see  whether  he  were  elected,  and  was  refused ; 
without  which  the  court  would  have  hardly  granted  a  rule,  (a) 

Note; 


iOOa 


first  instance,  as  to  sign  a  p<>or's  rate, 
for  if  ill  such  case  the  court  were  to 
grant  a  rule  to  shew  cause,  the  poor 
might  starve  in  the  mean  time.  Hex 
V. /*wAf  r  4- a/',  Say.  l6o. 

But  in  all  cases  the  applicant  for 
this  writ  must  shew  some  title,  or 
colour  of  title,  as  in  Rex  v.  Vintner's 
Company ^  sup.  and  Rex  v.  Jotham, 
3  T.  Rep.  573,  where  the  application 
was  to  restore  a  dissenting  minister. 
The  court,  however,  wtli  grant  this 
writ  where  no  particular  person  is 
interested,  as  in  the  Case  of  the  Town 
ef  Nottingham,  post,  201,  but  in  all 
cases  it  must  appear  that  there  has 
been  a  default.  Rex  v.  St.  IieSf  ante, 
p.  199  a.  And  in  the  case  of  a  cor- 
poration, the  constitution  of  the  cor- 
poration must  be  shewn  and  verified 
by  alKddvit.  Rex  v.  Vintners  Com- 
2)anift  Esp.  N.  P.  Dig.  GjO.  et  sup. 

Where  the  court  suspects  that  the 
party  who  lirst  moved  for  a  manda' 
Mus,  docs  not  mean  to  proceed,  they 
will  snuit  a  concurrent  writ,  but  not 
as  a  matter  of  course.  Rex  v.  IVigan, 
and  Rex  v.  Curghey^  2  Burr.  782, 
smd  in  such  cases  the  court  will  di- 
rect a  time  for  proceeding  on  the  first 
%vr!t.  Rex  v.  Haiemere^  Say.  IO6.  ilex 
V.  /f  «/  Loe,  3  Burr.  1386*. 

{a J  The  motion  for  leave  to  in- 
spect books,  ^'C.  is  founded  on  an 
airi<lavit,  slating  why  the  inspection 
is  claimed,  and  also  stating  a  demand 
and  refusal.  V'ide  Ext'ter  Mayor,  I'jf. 
V.  Coleman,  Barnes,  236.  J  lodges  v. 
Atkins,  3  Wils.  39S,  where  it  i$  said 
that  the  motion  for  a  mandamus  is 
entertained  only  where  no  action  is 
depending,  but  these  cases  seem  to 
have  been  over-ruled  in  Lynn  Mayor, 
SfC.  V.  Denton,  I  T.  Rep.  ()89-  t^arn- 
stable  Corporation  v.  iMthey,  3  T. 
Bep,  303.  and  London  Mayor,  ifC. 
V.  Lynn  Mayor,  SfC.  \  H.  Bla.  21 1. 
But  as  to  this ;  i»ee  Rex  v.  Newcastle 
Ilostmn^  2  Stra,  1223,    \ihere  it 


was  held,   that  every  member  of  a 
corporation     has    a    right   to  look 
into  the  corporation  books  for  any 
mutter     which     concerns     himself, 
though  the  same  matter  was  in  dis- 
pute   with    others,    and    in    which 
he  was  no  party  ;  and  see  also  a  very 
elaborate  note   by  Mr.  Nolan,   the 
editor,  (3d  edit.)  stating   that  thje 
liberty  given    to  inspect  and   take 
copies  of  books,   and  other  instru- 
ments, under  the  care  of  other  per* 
sons,  is  grounded  either  on  a  motion 
for  a  mandamus,  or  upon  one  made 
in  an  existing  suit,  and  founded  on 
the    supposition    that  the   matters 
therein  contained,  arc  necessary  to 
the  attainment  of  justice   between 
the  parties  ;  as  the  instances  of  the 
latter  kind   of    motions,  arc  much 
more  frequently  to  be  met  with  in 
our  reports  than  of  the  former,  tho 
learned  Kditor  therefore  1ki!»  treated 
principally  of  ihcm,  pointing  out  in- 
cidentally huw  and    where   the   ap- 
plication by  mandamus  seems  to  dif- 
fer from  them,  either  on  the  goods 
upon  which,  or  the  extent  to  which 
it  is   to    be   obtained;  and   to  that 
note  the  reader  is  referred. 

l(  a'^ile,  however,  be  made  to 
shew  cause  why  an  information 
should  not  be  filed  in  nature  of  a 
quo  warranto,  the  court  will  order  the 
prosecutor  to  inspect  and  take  copies 
of  books  and  records,  as  soon  as  the 
rule  is  granted.  Rcx\.  Ho/Hstcr,  Ca. 
temp,  liardw.  245.  Rex  v.  Surrey 
Justicis,  Say.  145.  But  if  a  rule  be 
made  to  shew  cause  why  a  mandamus 
should  not  be  awarded,  the  court 
Will  not  make  a  rule  for  the  pro* 
sixutor  to  inspect  and  take  copies  of 
books  and  records  till  the  rule  is 
made  ab!»olute,  and  a  return  made 
to  the  mandamus.  Vide  Rixv.  Surrey 
Justices,  sup.  and  Groenvelt  v.  Bur» 
rell,  1  Ld.  Itaym,  253.  S.  P.  accord. 

Aiid  lA  au  action  agaiost  a  corpora- 
tion 
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Note;  Where  there  is  a  corporation  bj  prescription,  the  constitution 
of  it  (as  well  as  the  parties'  right)  must  be  verified  by  affidavit.  Where 
it  is  by  charter,  a  copy  of  it  nuist  be  produced  at  the  time  of  making  the 
motion. —  Case  of  Vintners  Company ^  M.  25  Geo.  II. 

Where  they  grant  a  rule  to  shew  cause,  though  upon  shewing  cause  it 
appear  doubtful,  whether  the  party  have  a  right  pr  not,  yet  the  court  will 
issue  the  mandamus^  in  order  that  the  right  may  be  tried  upon  the  re- 
turn.—fiex  V.  Dr.  Bland,  T.  1741. 

It  makes  no  difference  by  what  mode  the  party  becomes  intided  to  the 
franchise,  whether  by  charter,  prescription,  or  tenure ;  therefore  where 
by  the  custom  of  the  borough  of  Midhurst,  the  jury  at  a  court  baron  is 
to  present  the  alienation  of  every  burgage  tenement,  and  upon  pMch  pre- 
seutment  the  steward  is  to  admit  the  tenant,  who  then  becomes  intitled  to 
the  franchises  of  the  boroygh  :  The  jury  at  9  coiu*t  baron  in  1749>  having 
refused  to  present  several  conveyances  of  burgage  tenements,  the  court 
granted  a  mandamus  to  the  )ord  to  hold  a  court,  and  to  the  burgesses 
to  attend  at  such  court  and  to  present  the  conveyances,  ^nd  though  one 
mandamus  will  not  lie  to  restore  several  persons,  yet  the  court  held  it 
would  lie  in  this  case  tp  the  jury  to  do  an  act  to  perfect  the  rights  of 
several. — Rex  v.  Montacute  et  aPj  T.  24  Geo.  II.  L  Black.  60, 62.  (a) 

So  where  by  the  custom,  the  court  leet  was  to  present  to  the  steward 
the  person  whom  the  commonalty  of  the  borough  had  chosep  to  be 
[  *201  ]  mayor,  the  court  granted  a  mandamus  to  the  steward  *  to  hold  a  court  leet. 
and  to  the  in-burgesses  to  attend  at  such  court  and  to  present  J,  D.  who 
had  been  chosen  by  the  comipo^)alty, — Case  of  tlie  Borough  of  Christy 
church,  H.  12  Geo.  II. 

And  it  ^8  the  same  where  no  particular  person  is  hiterested,  as  where 
by  charter  or  prescription  the  corporate  body  ought  to  consist  of  a  de^ 
finite  number ;  and  they  neglect  to  fill  up  the  vacancies  as  they  happen^ 
the  court  will  grant  a  mandamus. ^^Case  of  the  Town  of  Nottingham, 
23  Geo.  II.  1  Black.  59. 

But  as  the  power  of  K.  B,  extends  only  to  inforce  obedience  to  the 
king's  charter,  there  were  roaqy  cases  in  which  the  court  could  not  inter- 


tion  upon  a  right  of  toll,  the  court 
refused  a  rule  to  inspect  the  public 
books,  ^c.  of  the  corporation,  for  no 
issui'  being  joined,  it  did  not  appear 
that  such  inspection  would  be  ne- 
cessary. Hodgfi  V.  ^/At#,  2  Bla.  877. 
3  WiU.  398.  Groifixelt  v.  BunitU, 
1  Ld:Rajm.  253.  Caith.  421.  S.  C. 
accord. 

(a)  Vide  Rex  v.  Midhurst,  I  Wils. 


283,  which  seems  to  be  S.  C  Vide 
etiam  Andoxer  Ca.  2  Salk.  433.  S.  l\ 
where  it  is  said  that  several  cannot 
have  one  writ,  because  the  founda- 
tion of  it  is  the  turning  out,  and  the 
removal  of  one  is  not  the  removal  of 
another,  besides,  the  causes  may  be 
different,  and  different  wrongs  may 
call  for  different  remedies. 

pose; 


Chap.  L]  3iandamvs. 

poM ;  as  wbere  by  the  charter  a  particular  day  was  fixed  for  the  election 
of  a  mayor  or  other  chief  ofTicery  and  no  election  was  had  upon  such  a 
day :  for  in  such  case  cominandigg  the  corporation  to  proceed  to  an  elec- 
tion  at  another  day,  would  not  be  inforcing  obedience  to  the  king's  charter^ 
but  to  authorize  them  to  act  in  opposition  to  it ;  therefore  the  statute  of 
1 1  Geo.  I.  enacted,  f  that  if  no  election  should  be  had  of  the  mayor  or 
other  chief  officer  upon  the  charter  day,  the  corporation  should  not  be 
thereby  dissolved,  but  might  meet  at  the  town-house  on  the  day  after, 
and  proceed  to  election;  and  if  no  election  should  be  made  on  the 
charter  day,  nor  in  pursuance  of  that  act,  or  being  made  should  after* 
wards  become  void,  the  court  of  K,  B.  might  grant  i^mandamus  requiring 
an  electioi^  to  be  mada.  (a) 

This  being  a  beneficial  law  for  the  subject,  the  court  has  been  very 
liberal  in  the  construction  of  it,  therefore  have  granted  a  mandamui  for 
the  election  of  a  mayor,  though  there  had  been  no  legal  mayor  for  four 
years  precedii^. — Case  of  the  Corporation  qf  Orford,  9  Geo.  lh(b) 

So  they  have  granted  a  mandamtu  where  there  was  a  mayor  de  facto 
z%  the  time,  it  appearing  clearly  there  had  been  no  djie  election.  But 
wbere  it  appears  at  all  doubtful  whether  the  prior  election  be  not  legal, 
Ipj^e  cotvt  will  not  grant  such  a  mandamus  till  the  validity  of  the  prior 
election  has  been  tried  in  a  proper  manner  by  information. — Case  of  the 
Borough  of  Tintagel,  9  Geo.  II.  2  Stra.  1003,  S.  C.  (c) 
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(a)  Under  this  statute  it  has  been 
held,  that  public  notice  of  the  elec- 
tion must  be  written  and  affixed  in 
some  public  place  in  the  borough  ; 
and  \prherc  a  mandamus  was  granted 
to  elec^  a  mayor  to  the  borough  of 
Bodmin,  and  a  rule  was  made  that 
public  notice  should  be  set  up  in 
tbc  market-place,  whiph  was  done, 
the  court  granted  an  attachment 
against  the  defendants,  (whose  pre- 
sence was  necessary)  for  not  attend- 
ing, though  they  had  only  been 
served  with  a  copy  of  the  rule,  and 
not  lirith  the  original  rule,  or  the 
tnanddmus.  Res  v.  Edi/xfan  Sf  Spil^ 
Irr,  3  T.  Rep.  552. 

(b)  Qu:  if  not  the  case  of  Ordford 
or  Orford  Corporation,  Vide  C<w». 
Dig.  vol.  5.  b.  C.  where  it  is  said, 
that  two  writs  may  be  granted  on 
the  application  of  difierent  parties. 
J(ex  V.  Evesham^  2  Stra.  949. 

And  on  a  liberal  construction  of 


this  statute,  a  mandamus  was  held  to 
lie  to  the  steward  of  a  court  leet  to 
summon  a  court  leet,  and  there  to 
swear  a  jury  to  present  all  things 
proper,  and  that  they  may  present 
A.  as  thcperson  duly  elected  mayor. 
Rex  V.  JVillis,  Andr.  279. 

(c)  So  in  Rex  S.Cambridge  May  or, 
4  Burr.  2008,  it  was  held,  that  this 
writ  lies  after  a  colorable  election  of 
a  mayor,  and  that  it  may  be  directed 
to  the  late  mayor  without  mentioning 
his  name.  So  to  elect  a  rightful  mayor 
where  there  is  one  de  facto^  but  has 
no  colour  of  right.  Case  of  Bossiny 
Boro*.  Stra.  1005.  Case  of'  Aberyst^ 
vifh,  ibid.  1 1 57.  But  the  mayor  sub- 
sisting de  facto  must  be  made  a  party. 
Rex  V.  Bankes,  3  Burr.  1452.  1  Bin. 
445.  And  not  for  the  election  of  a 
mayor  only,  but  for  that  of  other 
officers  of  the  corporation  this  writ 
lies.  Case  of  Scarborough  Corpora' 
tion,  2  Stra.  1180. 
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The  first  writ  of  mandamus  always  concludes  wiih  commanding  obe- 
dience, or  cause  to  be  shewn  to  the  contrary ;  but  if  a  return  be  made 
to  it,  which  upon  the  face  of  it  is  insufficient,  the  court  will  grant  a 
peremptory  mandamus,  and  if  that  be  not  obeyed,  an  attachment  will 
issue  against  the  persons  disobeying  it. 

So  if  no  return  be  made,  the  court  will  grant  an  attachment  against 
[  *  202  ]  the  persons  to  whom  the  mandamus  was  directed :  with  *  this  diflferetice, 
however,  that  where  a  mandamus  is  directed  to  a  corporation  to  do  a 
corporate  act^  and  no  return  is  made,  the  attachment  is  granted  only 
against  those  particular  persons  who  refuse  to  pay  obedience  to  the  man" 
damus :  but  where  it  is  directed  to  several  persons  in  their  natural  ca- 
pacities, the  attachment  for  disobedience  must  issue  against  all,  though 
when  they  are  before  the  court  the  punishment  will  be  proportioned 
to  their  offence. — Rex  v.  Churchwardens  and  Overseers  of  Salop,  H.  8 
Geo.  II.  (a) 

If  the  return  upon,  the  face  of  it  be  good,  but  the  matter  of  it  false, 
an  action  upon  the  case  lies  for  the  party  injured,  against  the  persons 
making  such  false  return.  {Rich  y,  Pilkington,  H.2W.  III.  Carth. 
171.)  (b)  And  where  the  return  is  made  by  several,  the  action  may  be 
either  joint  or  several,  it  being  founded  upon  a  tort ;  but  if  it  appear 
upon  evidence  that  the  defendant  voted  against  the  return^  but  was  over- 
ruled by  a  majority,  tlie  plaintiff  will  be  nonsuited,  and  though  the  re- 
turn be  made  in  the  name  of  the  corporation,  yet  an  action  will  lie 
against  the  particular  persons  who  caused  tl)e  return  to  be  made;  (JR.  v. 
Mayor  of  Rippon,  E.  12  W.  III.  1  Raym.  564,);  or  if  the  matter  con- 
cern the  public  government,  aad  no  particular  person  be  so  interested  as 
to  maintain  an  action,  the  court  will  grant  an  information  against  the 
persons  making  the  return. — Case  of  Surgeon*s  Company,  T.  11  VV.  III. 
1  Salk.  570. 

Note;  Where  several  join  in  an  application  for  Vi  mandamus,  they 
must  all  join  in  the  action  for  a  false  return. — Green  v.  Pope,  M.  S 
W.  III.   1  Raym.  125. 


(a)  Whore  the  writ  was  directed 
to  the  two  bailif)s,  and  one  was  for 
obeying  ihc  writ,  and  the  other  not, 
nor  would  he  join  in  the  return,  the 
court  granted  an  attachment  against 
both,  saying,  it  would  be  endless  to 
try  which  is  right,  and  this  might 
always  be  used  as  a  han'Ue  for  delay. 
Rex  V.  Bridgvnorth  Bailiffs,  2  Stra. 
808.  So  it  thiy  make  nu  return  an 
attachment  ui II  issue.  And  theKarac 
princi|jle  h  laid  down  by  Lord  Mans^ 


feld  in  the  case  of  a  penal  action 
upon  3  GeoAll.  c.  15,  for  not  pro- 
ducing books  containing  the  entries 
of  freemen.  Schuldam  v.  BunnUs, 
Cowp.  197. 

fbj  But  an  action  for  a  false  re- 
turn to  a  mandamvs  lies  not,  unless 
judgment  be  given  on  the  return,  for 
perhaps  the  return  may  be  bad,  and 
the  party  restored,  and  consequently 
not  injured.   Enjkld  v.  Hall,  2  Lev. 

238. 
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And  if  in  such  action  or  information  the  return  be  fiilsifiedi  tbe  court 
will  grant  a  peremptory  mandamus;  l^owever,  no  motion  can  be  made 
for  It  till  four  days  aUer  the  return  of  the  postea,  because  the  defendants 
have  so  long  time  to  move  in  arrest  of  judgment. — Buckley  v.  Paimer, 

T.  u  W.  HI.  2Siilk.  4r>o. 

Note;  The  action  must  be  brought  in  X.  B.  for  if  it  be  brought  in 
C.  B.  though  the  plaintiff  have  judgment,  the  court  of  K.  B.  will  never 
grant  a  peremptory  mandamus,  for  that  recites  the  fact  prout  constat 
Nobis  per  recordum.  {Anon.  M.  8  W.  ill.  Salk.  428.)  (a)  Yet  where 
in  an  action  for  a  false  return  judgment  was  given  for  the  defendant,  and 
upon  a  writ  of  error  judgment  was  reversed  in  the  exchequer  chamber, 
the  court  of  K.  B.  granted  a  peremptory  mandamus  before  judgment 
entered,  saying  it  was  a  mandatory  writ,  and  not  a  judicial  writ,  founded 
Bpon  the  record.-^Gree/i  v.  Pope^  sup. 

Tbb  was  the  method  of  proceeding  at  common  law,  but  now  by 
statute  0  Ann.  reciting,  That  whereas  divers  persons  who  had  a  right  to 
the  office  of  mayors  or  other  officers  within  cities,  towns,  corporations, 
boroughs,  and  places,  or  to  be  burgesses  *  or  freemen  thereof,  have  either  [  *  203  ] 
been  illegally  turned  out,  or  have  been  refused  to  be  admitted  thereto, 
and  have  no  other  remedy  to  procure  themselves  to  be  admitted  or  re- 
stored, than  by  writs  of  mandamus,  tlie  proceedings  on  which  are  very 
dilatory  and  expensive,  it  is  enacted, 

1.  That  a  return  shall  be  made  to  the  first  writ  of  mandamus,  (b) 

2.  That  the  persons  prosecuting  such  writ  may  plead  to,  or  traverse 
all  or  any  the  material  facts  contained  in  the  return,  to  which  the  per- 
sons making  such  return  shall  reply,  take  issue,  or  demur ;  and  such  far- 
ther proceedings  shall  be  had  therein,  as  might  have  been  had  if  the 
person  suing  such  writ  had  brought  his  action  on  the  case  for  a  false 
return ;  and  in  case  a  verdict  shall  be  found,  or  judgment  given  for  him 
jupon  a  demurrer,  or  by  nihil  dicit,  or  for  want  of  a  replication  or  other 
pleading,  he  shall  recover  damages  and  costs ;  and  a  peremptory  writ  of 
mandamus  shall  be  granted  wiihotit  delay  for  him  for  whom  judgment 
shall  be  given,  as  might  have  been  if  such  return  had  been  adjudged  in« 


.  faj  This  is  the  same  case  asGreen 
▼.  Pope,  1  Ld.  Raym.  125  ;•  and  it  is 
also  reported  in  Skin.  670,  nam.  Rex 
V.  GrctH. 

(b)  If  the  corporation  to  which 
the  mandamus  is  sent,  be  above  40 
inilcs  fro^n  JVestminster,  there  shall 
be  15  days  between  the  teste  and 


return  of  the  first  writ ;  and  if  but 
40  miles  or  under,  then  8  days  ;  the 
writ,  however,  should  not  be  tested 
before  it  was  granted  by  the  court. 
Rex  V.  Dover  Mayor,  1  Stra.  407". 
And  in  such  case  one  day  is  to  be 
taken  exclusive,  and  thr  othiu*  in- 
clusive.   Anon\  Salk.  A-'W, 

sufficient. 
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sufficient.     And  in  case  judgment  shall  be  given  for  the  persons  making 
such  return^  they  shall  recover  costs. 

3.  All  the  statutes  of  amendment  and  jeofail  shall  be  extended  Iq 
writs  of  mandamus,  and  the  proceedings  thereupon,  (a) 

Before  the  act  an  attachment  did  not  issue  for  want  of  a  return  till 
after  zpluries  mandamus,  and  after  that  a  peremptory  rule  for  a  return, 
which  created  much  expence  and  delay;  (^moa.  M.  4  Ann.  £  Salk. 
434.)  (b)  indeed,  in  extraordinary  cases,  where  the  court  apprcbended 
much  mischief  from  the  delay,  they  would  require  a  return  to  the  o/tos. — 
-Rex  V.  Omn,  M.  8  W.  111.  Skin.  6C9. 

If  in  a  proceeding  under  the  statute  no  damages  are  given  by  the  jury, 
the  want  of  it  cannot  be  supplied  by  a  writ  of  enquiry:  But  in  such  case 
the  party  may  bring  an  action  for  a  false  return ;  for  the  act  does  not 
take  away  the  party's  right  to  bring  such  action,  but  only  provides  thai 
in  case  damages  arie  recovered  by  virtue  of  that  act,  against  the  persons 
making  the  return,  they  shall  not  be  liable  to  be  sued  in  any  other  action 
for  makiug  such  return.— JCynos^oip  y.  Mayor,  Ifc.  of  Shrewsbury^  T.  9 
Geo.  II.  eStra.  1051.  (c) 

So  an  information  may  still  be  moved  for  against  the  persons  makii^ 
the  return,  in  such  cases  where  no  particular  person  is  so  interested  us  to 
bring  an  action. — Rex  v.  Mayor  Sf  Aldermen  of  Nottingham,  H.  25 
Geo.  II.  Say.  S6,  Case  of  the  Surgeon's  Company,  T.  1 1  W.  IIL 
Salk.  374.  S.  P. 

N.  B.  The  return  must  be  filed  and  allowed  before  the  information 
can  be  moved  for. 
[  204  ]        It  appears  from  the  wording  of  the  statute  that  there  are  many  cases 
to  which  it  does  not  extend ;  therefore  in  all  those  cases  the  proceedings 
must  be  according  to  the  course  of  the  common  law. 

Though  since  this  act  a  mandamus  is  in  nature  of  an  action,  and  error 
will  lie  upon  it,  yet  that  has  been  holden  to  be  no  supersedeas  to  the 
peremptory  man^amifs ;  {Dean,^c.  of  Dublin  v.  Dowgatt,  E.  1717. 


(a)  Clerical  mistakes  therefore  in 
the  returns,  may  be  amended  after 
they  are  filed.  Rex  v.  Ljfme  Regis, 
1  Dougl.  130.  (138.) 

(b)  Vide  Mayor  of  Coventry's  Ca. 
Salk.  428.  S.  P. 

(c)  Though  by  the  stat.  9  Ann. 
e,  20.  s,  2,  the  prosecutor  of  a  man- 
damus^ to  which  there  is  a  return, 
and  issue  taken  on  the  facts  therein, 
had  an  option  to  try  the  question 


in  the  same  county,  in  which  he 
might  have  brought  an  action  for  a 
false  return  ;  yet,  if  all  the  material 
facts  are  allcdged  in  one  county* 
and  issue  taken  thereon  there,  he 
cannot  issue  the  reaiVe  facias  into 
another  county,  though  he  might 
have  originally  alledged  the  facts 
there,  and  have  there  brought  bis 
action  for  a  false  return.  Ru  v. 
Newcastle  Mayor,  1  Emx,  114. 
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1  P.  W.  351.);  y«t  quare  as  to  this,  for  where,  after  a  Mrit  of  error 
brought  upon  a  judgment  in  an  action  upon  the  case  for  a  false  return,  a 
oiotiou  was  made  for  a  peremptory  mandamus^  it  was  refused,  and  there 
aeems  to  be  no  essential  differetk:e  between  the  two  cnse^.-^Reading  v. 
Nemlf  T.  7  Geo.  II.  Stra.  983. 

Having  now  taken  a  general  view  of  this  writ  and  the  proceedings 
thereupon,  I  shall  proceed  to  consider  what  will  be  deemed  a  good  writ, 
and  what  a  good  return  to  it. 

As  to  the  first,  what  wiU  be  deemed  a  good  Writ. 

].  Where  the  fact  is  to  be  done  by  part  of  the  corporation  only, 
(ter.  gr.  mayor  and  aldermen)  the  writ  may  be  either  directed  to  the 
whole  corporation,  or  to  the  mayor  and  aldermen  singly.  (R,  v.  Mayor 
ifJUngdwi^  E.  12  W.  III.  1  Raym.  559.)  But  if  it  be  to  be  done 
only  by  the  mayor,  and  the  mandamus  be  directed  to  the  mayor  and 
aldermen,  it  will   be  bad. — Reg.  v.  Mayor  of  Herefordp   T.  4  Ann. 

2  Salk.  70  L 

S.  The  writ  must  contain  convenient  certainty,  in  setting  forth  the 
duty  to  be  performed ;  but  it  need  not  particularly  set  forth  by  what  au- 
thority the  duty  exists,  (a) 

Therefore  where  a  mandamus  to  the  commissary  of  the  archbishop  of 
Yorkf  to  admit  a  deputy  register,  stated  quod  minus  rite  recusavit  to 
admit,  it  was  holden  suflkient,  though  it  was  objected  it  did  not  state 
the  defendant's  right  to  admit.*-l{er  v.  fVard^  H.  4  Geo.  II.  Stra.  896. 

So  a  mandanws  lo  the  dean  of  the  arches  to  grant  probate  to  Lord 
Londonderry's  executors,  setting  out  that  the  dean  juxta  juris  exigentiam 
recusavii,  was  holden  sufficient,  though  it  was  objected  that  it  did  not 
shew  the  dean's  title  to  grant  probate ;  not  having  set  out  that  there  were 
bona  notabilia. — Rex  v.  Beiiesworth,  H.  3  Geo.  II.  Stra.  857. 

So  a  mandamus,  reciting,  '<  ««hereas  there  is  or  ought  to  be  one  bailiflf 
nad  twelve  capital  burgesses." — Rex  v.  Devizes  Corporation,  M.  7  Ann. 
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(a)  Therefore  where  the  writ  com- 
manded defendant,  on  bis  removal, 
to  deliver  all  books,  SfC.  to  the  Com- 
^pany  rf  Blacksmiths,  and  the  officer 
look  the  rule  to  deliver  them  to  the 
stew  cierk^  the  writ,  for  lhi«  variance, 
was  superseded.  Rex  v.  JVitdmaUf  2 
Stra.  879.  But  the  writ  need  not 
set  forth  by  what  authority  the  duty 
exists.  Moor  v.  Bastings  Maj/or^ 
Ca.  temp.  Hardw.  36*2.  It  seems, 
liOH^vcri    that  this  writ  can  only 


command  the  doing  of  one  act,  or 
issue  for  more  tbun  one  single  pur- 
pose. Rex  V.  Weobly  Churchwardens , 
2  Stra.  1259.  Rex  v.  Kingston  on 
Hull  Mayor,  1  Stra.  57U.  In  such 
case,  however,  the  writ  may  com- 
mand  several  persons  to  act  in  their 
respective  offices.  Rex  v.  Christ's 
Church  Borough,  ante,  pa.  201.  Rex 
V.  Montacute,  ante,  pa.  200a.  and 
Rex  V.  Midhurst  Borough,  1  Wils. 
283. 

Sa 
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So  a  mandamuSj  reciting^  that  whereas  tliere  ought  to  be  a  comroon 
council  consisting  of  the  mayor  and  24  persons  chosen  by  the  mayor  and 
burgesses^  without  stating  whether  by  charter  or  prescription. — Rex  v. 
Mayor  and  Burgesses  of  Nottingham j  H.  25  Geo.  II.  Say.  36. 
[  203  ]  Note ;  the  time  for  taking  exception  to  the  writ,  is  after  the  return 
made,  and  before  it  is  moved  to  be  filed. — Rex  v.  Owen^  M.  8  W.  IIL 
5  Mod.  314. 

2.  What  will  be  deemed  a  good  return. 

1.  The  return  must  be  certain  to  every  intent,  {Rex  v.  Abingdon 
Mayor f  K.  12  W.  III.  Salk.  432.)  but  it  may  contain  several  matters, 
provided  they  be  consistent. — Rex  v.  Mayor  of  Norwich,  £.  5  Ann. 
Ibid.  436.  (a) 

If  a  writ  be  directed  to  a  corporation  by  a  wrong  name,  they  may  re* 
turn  this  special  matter,  and  rely  upon  it,  but  if  they  answer  the  exigency 
of  the  writ,  they  cannot  take  advantage  of  the  misnomer. — Rex  v,  Ipswich 
Corporation,  H.  4  Ann.  2  Salk»  434.  £t  vide  Rex  v.  Rippon  Mayor, 
Ibid.  433. 

If  the  supposal  of  the  writ  be  false  in  not  truly  stating  tlie  constitution 
of  the  corporation,  it  will  not  be  sufficient  for  the  return  to  state  it  tntlj, 
but  they  must  deny  the  supposal  of  the  writ. — Rex  v.  Corporation  of 
Maiden,  T.  11  W.  III.  2  Salk.  431. 

Mandamus  to  swear  A.  and  B.  cburcfawardens,  su^esting  they  were 
debito  modo  electi,  the  return  was  quod  non  fuerunt  debito  modo  electi, 
ivithout  saying  nee  eorum  alter,  and  holden  good,  for  one  could  not  be 
sworn  upon  that  writ ;  if  both  were  not  chosen,  the  writ  was  miscoa- 


(a)  The  return  to  a  mandamvs' 
should  so  precisely  set  out  the  facts, 
as  that  the  court  may  see  the  re- 
moval was  in  a  proper  manner,  and 
ibr  a  lawful  purpose ;  for  it  is  not 
enough  to  set  out  conclusions  only. 
Per  Mattsfield,  C.  J.  in  Rex  v.  Don- 
caster  Mayor,  2  Burr.  731.  Vide 
ctiam  5.  C.  in  Say.  37,  and  Rex  v. 
Lyme  Regis,  1  Dougl.  144  (148.) 

A  return  is  bad  if  it  be  in  terms 
too  general;  as  to  say  that  the 
party  had  refused  to  obey  all  the 
rules  and  orders  of  the  corporation, 
contrary  to  his  duty,  without  saying 
wRfat  those  rules  and  orders  were, 
Rex  v.  Doneaster  Mayor,  2  Raym. 
1564 ;  or  in  what  respect  the  party's 
duty  had  been  neglected.  Jhid  — 
Vide  etiam  Rex  v.  Morpeth  Balliv* 


1  Stra.  58.  Rex  v.  City  of  Exrter^ 
Show.  365.  And  the  return  must 
answer  the  material  part  of  the  writ, 
so  as  in  substance  to  be  true,  and 
not  answer  the  words  only.     Braith^ 

waiters  Co.  i  Vent,  19»  ^o  it  may 
contain  any  number  of  concurrent 
causes  why  the  party  should  not 
be  admitted  or  restored.  Wright  v. 
Fawcett,  4  Burr.  2041,  provided 
such  causes  arc  consistent.  Rex  ▼. 
St.  James*8  QhttrckwardevB,  Taunton, 
Cowp.  413.  Regina  v.  Norwich  Cor^ 
poration,  2  Salk.  436.  And  so  long 
as  they  arc  consistent,  though  some 
are  bad,  the  court  will  only  quash 
the  return  as  to  those  that  are*  bad, 
and  put  the  prosecutor  to  plead  to, 
or  traverse  the  rest.  Rex  v.  Cm»- 
bridge  Mayor,  2  T.  Rep.  456. 

ceived. 
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ceived.  It  was  likewise  holden  that  where  the  writ  is  to  swear  one  deb. 
modo  electus,  quod  non  fuit  deb.  modo  electus  is  a  good  return ;  but 
where  the  writ  is  electus  only,  sucli  a  return  would  be  nought,  because 
out  of  the  writ  and  evasive.*— JSer  v.  TzciUy  et  al\  M.  1  Ann.  2  Salk. 
433.  (a) 

If  a  person  chosen  alderman,  burgess,  i;c.  after  notice  given  him  of 
his  electiMS)  sit  by  and  see  the  corporation  fill  up  his  vacancy,  without 
making  any  claim  to  be  admitted,  tliis  will  amount  to  a  refusal ;  and  the 
mayor  may,  to  a  mandamus  to  admit  him,  return  that  he  had  refused ; 
and  if  issue  were  joined  upon  that  return,  evidence  of  the  fact  would 
support  the  return. — Rex  v.  Jorden^  9  Geo.  IL 

2.  Where  the  mandamus  is  to  restore  a  person  who  has  been  removed 
from  an  office,  the  return  must  be  very  accurate  in  stating  the  corpora* 
tion's  power  to  remove,  the  cause  of  removal,  and  the  due  execution  of 
the  power.— Fogg's  Ca.  T.  13  Jac.  I.  1 1  Co.  99- 

1.  As  to  the  power  of  removal,  it  is  laid  down  in  Bagg's  Case^  that  no 
corporation  can  disfranchise  a  member  of  it  before  a  conviction  at  law^ 
unless  they  have  authority  so  to  do  either  by  charter  or  prescription^ 
though  the  modem  opinion  has  been  that  the  power  of  amotion  is  in* 
cident  to  die  corporation.  {Lord  Bruce's  Case,  M.  2  Geo.  II.  Str.819.) 
However,  what  power  soever  there  may  be  in  the  corporation  at  large^ 
there  cannot  be  such  power  in  any  part  of  the  corporation  without  char- 
ter or  prescription ;  therefore  if  a  return  were  to  set  out  a  removal  by 

the  common  council,*  widiout  shewing  how  they  were  authorized,  it   C    ^06] 
would  be  bad. — Rex  v.  Corporation  of  Doncaster,  H.  1759*  ^  Burr. 
738.  (b) 

2.  As  to  the  cause  of  removal,  any  member  of  a  corporation  for  any 
oflfence  committed  against  his  oath  of  office,  and  breach  of  his  duty  as  a 
member,  is  removeable  without  any  previous  conviction.  But  there 
must  be  a  previous  conviction  to  warrant  an  amoval  for  an  offence  which 
has  no  immediate  relation  to  his  office,  such  as  perjury,  forgery,  8^c. 
IVhere  the  offence  is  criminal  in  both  respects,  the  difference  seems  to 
be,  that  if  it  consist  of  one  single  fact,  as  baming  the  charters  of  the 


fa  J  So  where  the  churchwardens 
of  a  parish  returned  to  a  mandamus 
to  restore  a  sexton,  that  he  was  not 
duty  elected  according  to  the  custom, 
and  that  there  was  a  custom  for  the 
inhabitants  to  remove  at  pleasure, 
pursuant  to  which  cu^om  he  had 
been  removed,  the  return  was  hold 
consistent  and  good.  Rex  v.  St.  James's 
CburchwardaUf  Taunton^  Cowp.413. 


fb)  And  the  law  now  is,  that  cor- 
porations may  claim  a  power  of 
amotion  either  by  charter  or  prescrip- 
tion. A  charter  may  give  it  to  tho 
whole  or  to  a  select  body,  but  if  it 
gives  it  to  neither  the  law  gives  it  to 
the  body  at  large.  Rex  v.  Lifme  Regis 
Mayor,  1  Dougl.  144(148.) 


corporation, 
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corporation,  bribery,  ^c.  there  i&ust  be  a  conviction^  but  not  where  it 
may  be  considered  as  abstracted  the  one  from  the  other ;  as  riot  and 
assault  upon  any  other  member,  so  as  to  obstruct  the  business  of  the  cor- 
poration.— R,  V.  Mayor  of  Derby ^  9  Geo.  II.  (a) 

As  to  such  crimes  whereof  a  previous  conviction  is  necessary  to  fowid 
the  disfranchisement  upon,  it  is  the  infamy  of  them  that  renders  him  an 
improper  person  to  be  continued  in  an  office  of  trust ;  therefore  if  tha 
Crime  for  which  he  is  convicted  be  such  as  does  not  carry  such  infamy  with 
it,  it  will  be  no  cause  of  disfranchisement  \  as  if  he  were  convicted  of  a 
single  assault,  (b) 

As  to  what  shall  be  said  to  be  stich  a  breach  of  duty  as  will  be  a  good 
cause  of  disfranchisement,  it  is  certain  that  a  total  desertion  of  the  duty 
of  his  office  is  a  good  cause  of  amoval ;  but  it  may  be  difficult  to  deter- 
mine  in  what  particular  offices  a  bare  non-residence  will  amoCint  to  sucb 
a  desertion.  S.  C.  (c) 

Where  offices  are  in  perpetual  execution,  there  must  be  a  perpetual 
residence,  such  as  that  of  siieriff,  mayor,  coroner,  S^c.  But  in  other 
cases  of  local  residence  it  is  not  necessary ;  as  in  the  case  of  a  recorder, 
freeman,  l^c,  {Rex  \,  Ponsonby,  M.  25  Geo.  II.  1  Wils.  303.)  .And  it 
would  be  absurd  to  say  that  non-residence  barely  should  be  a  cause  of 
amova),  when,  notwithstanding  such  non-residence,  they  may  do  all  that 
their  duty  requires,  (d)  But  if  such  persons  totally  desert  their  office,  it 
will  be  a  good  cause  of  amoval.  (Smith*s  Ca.  3  W.  &  M.  4  Mod.  56.) 
As  if  a  recorder  upon  notice  given  to  him  should  neglect  to  attend  at 
their  sessions,  where  he  ought  to  attend  and  assist  the  corporation  in  the 
proceedings  cf  justice. — Whitacr^s  Ca.  H.4Ann.  2  Salk.  434* 


(a)  Vide  ctiam  Bagg's  Ca.  1 1  Co. 
99,  and  R,  v.  Richardson^  1  Burr. 
&S9,  S.  P. 

(b)  Bankruptcy  of  a  corporator 
therefore  is  do  cause  of  removal.  R* 
V.  Livrrpool  Mayor,  2  Burr.  723. 

(c)  To  make  nonfeasance  a  good 
cause  of  amotion,  it  must  amount  to 
an  absolute  desertion  and  neglect 
of  all  the  duties  of  a  corporation,  and 
not  a  mere  occasional  or  uninten- 
tional absence.  R.  v.  JFells  Corpora" 
tion,  4  Burr.  1999-  R^g*  v.  Ipswich 
Baillffsy  Salk.  434.  R,  v.  Richardson, 
1  Burr.  517-  R»  v.  Carlisle  Corpora* 
Hon,  1  Stra.  385. 

(d)  Non-residence  also  (as  a  spe- 
cies of  nonfeasance)  may  be  deemed 


a  cause  of  removal,  but  that  is  only 
where  constant  duties  require  per- 
petual residence,  and  a  residence 
at  a  short  distance  is  no  ground 
of  removal.  Smith's  Case^  supra* 
Vaughan  v.  Lewis ,  Carth.  227-  R 
v.  Doneaster  Mayaty  Say.  37 ;  but 
where  a  corporator  lived  two  hundred 
miles  from  the  l>orough,  and  had  not 
attended  for  t\venty>two  years^  that 
was  held  to  be  a  total  desertion.  R. 
V.  Newcastle  Mayor,  cited  Say.  39 ; 
and  where  non-residence  is  the  cause 
of  removal,  it  is  not  necessary  to  give 
the  party  previous  notice  to  reside. 
R.  V.  Lyme  Regis  Mayor,  I  DougU 
144  (148.) 

Btft 
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But  JQ  such  cdse  the  return  ought  to  be^  that  recessit  ei  qfficium  suum 
reliquii,  i.  e.  it  ought  to  shew  a  non-residence  upon  the  ofiice>  and  nqt 
barely  a  non-rebicjence  within  the  precincts  of  the  corporation.— £xe/er 
C;/y  V.  CMlidfy  T.  3  W.  &  M.  4  Mod.  S3. 

Aud  tliough  residence  be  made  a  necessary  qualification  for  election,  [  207  ] 
yety  without  an  express  clause  in  the  charter,  non-residence  will  not  of 
itself  be  a  cause  of  amoval* — iZ.  v.  Miles,  £.  6  Geo.  I. 

In  a  mandamus  to  restore  Sir  J.  Jennings  to  his  office  of  alderman,  the 
return  was,  that  he  at  an  assembly  of  the  corporation  came,  et  personalis 
ier,  libere,  et  debito  modo  tesignavit  the  office,  decluringhe  would  continue 
to  serve  no  longer  in  that  office,  whereupon  they  chose  another  in  his 
room :  and  this  declaration  in  a  corporate  assembly  was  bolden  good> 
especially  as  the  corporation  accepted  it,  and  chose  another  in  his  room ; 
but  till  such  election  he  had  power  to  waive  his  resignation.  (  fi.  v.  Mayor 
of  Rippon,  E.  12  VV.  111.  2  Salk.  433.)  But  a  return  that  he  con- 
sented to  be  turned  out  would  not  be  good,  but  if  in  such  case  they 
were  to  return,  that  he  resigned,  and  they  accepted  and  chose  another  in 
his  room,  such  evidence  would  be  sufficient  to  prove  it. — ^R.  v.  Lane, 
M*  8  Ann.  2  Raym.  1304. 

If  it  appear  upon  the  face  of  the  return,  that  the  party  has  no  right  to 
the  office^  though  in  other  respects  the  return  be  bad,  yet  the  court  will 
not  grant  a  peremptory  mandamus.  As  where  the  return  stated  the  of- 
fice of  town  clerk  to  be  disposed  of  ad  libitum  of  the  mayor,  and  that 
tlie  mayor  had  appointed  another;  though  the  reason  given  for  his 
amoval  was  not  good,  yet  the  court  refused  to  grant  a  peremptory  man* 
damns. — R.  v.  Campion,  M.  12  Car.  II.  1  Sid.  14.  (a) 

So  where  it  appeared  that  the  person  had  deserted  his  office,  and  that 
it  was  6lled  up,  tliough  it  was  returned  that  he  was  for  that  cause  amoved 
by  the  common  council,  without  stating  thaft  they  had  a  power  so  to  do 
either  by  charter  or  prescription. — Ji.  v.  Mayor,  Sfc.  of  Newcastle,  M* 
ei  Geo.  11.  cited  in  Say.  39. 

But  tliough  it  appear  by  the  return,  that  he  is  an  officer  ad  libitum, 
yet  if  they  do  not  return  a  determination  of  their  will,  but  state  particu- 
lar reasons  for  tlie  amoval  which  are  not  sufficient,  the  court  will  grant  a 

fajy'lijevtiiimR.wTliameChvrck'  turned  positively,  and   not   by  way 

wnrdenSf  Stra.  115,  whore  a  sexton  of  recital.     R,  v.   Coventry  Mayor, 

held  his  office  during  pleasure,  and  Salk.  430.     But  if  the  corporation^ 

lu'ing  removed,  the  pleasure  of  the  not  relying  on  their  power,  return  a 

electors  alone  was  held  a  sufficient  cause  oT  removal  that  is  insufficient, 

cause  to  be  assigned  in  the  return,  the  court  will  grant  a  mandamus  to 

Et  vide  R.  V.  Canterbury  Mayor,    1  restore  the  party  removed.  R»  v.  Ox» 

Stra.  674  ;    but  that    must   be   re-  ford  Mayor,  2  Salk.  429. 

A  A  peremptory 


207a  Ci^iminal  lnfonnalio7is  on  Civil  Rights.    [Part  IV. 

peremptory  mandamus. — R.  v.  Corporation  of  Ipswich,  H.  4  Aud.  2SaIk. 
434.     Et  vide  R.  v.  Oxford  Mayor ^  2  Salk.  429- 

A  return  that  he  had  obstinately  and  voluntarily  refused  to  obey  orders 
and  laws,  ^c.  contrary  to  die  duty  of  bis  office  and  his  oath,  would  be 
too  general ;  the  particular  laws  ought  to  be  specified. — R.  v.  Doncasler 
CorporaHoHy  M.  3  Geo.  II.  Raym.  1564. 

So  a  return  of  a  misbehaviour  m  one  office  {exgr.  chamberlain)  wouM 
be  no  reason  for  his  being  amoved  out  of  another,  as  that  of  ^  capital 
burgess. — S.  C. 

There  cannot  be  any  cause  to  disfranchise  a  member  of  a  c0rporatioiiy 

unless  it  be  for  a  thing  done,  which  works  to  the  destruction  o^  ^4be  body 

r  #208  ]  corporate,  or  to  the  destruction  of  the  *  liberties  and  privileges  thereof; 

and  not  any  personal  offence  from  one  member  to  another. — Earless  Ca. 

H.  2  8c  3  W.  &  M.  Carth.  173.  Ca; 

So  misemploying  the  corporation  money  is  no  cause  of  amoval ;  be- 
cause the  corporation  may  have  their  action  for  it. — J2.  v.  Chalke,  H. 
8  W.  8c  M.  1  Raym.  226. 

So  razing  the  book ;  unless  the  raziire  be  to  the  detriment  of  the  cor- 
poration, (b) 

Note ;  After  restitution  on  a  peremptory  mandamus,  the  party  may  be 
removed  for  the  former  cause. — R,  v.  Ipswich  Corporation,  £•  6  Ann. 
2  Raym.  1283. 

3.  As  to  the  execution  of  the  power  of  amoval. 

If  the  person  be  within  summons,  t.  e.  if  he  be  resident,  he  must  be 
summoned  to  attend  and  shew  cause  against  his  disfranchisement,  and 
that  he  was  so  summoned  must  appear  upon  the  return,  unless  it  appear 
he  was  heard,  for  as  the  end  of  summons  is,  that  he  may  be  heard  for 
himself,  if  he  had  been  heard,  want  of  summons  is  no  objection.  (JR. 
V.  Mayor  of  Wilton,  H.  8  W.  III.  Salk.  428.  1  Raym.  226.  S.  C.) 
But  if  it  appear  upon  the  return,  that  he  lived  out  of  the  limits  of  the 
corporation,  it  is  not  necessary  to  return  that  he  was  summoned. — 


(a)  Therefore  mere  contempt,  or 
contemptuous  words,  used  to  a  cor- 
poration»  or  any  member  of  it,  is  not 
a  sufficient  ground  of  amotion,  as, 
where  Dr.  Bentley  said  to  the  vice- 
chancellor's  oflicer,  that  the  vice- 
chancellor  was  not  bis  judge,  and 
that  he  '*  stulte  egit''  JR.  v.  Vice-chan- 
cellor of  Cambridge^  1  Stra.  657. 

(b)  Bribery,  therefore,  is  a  cause 
of  amotion,  for  it  is  a  crime  of  a 


mixed  nature  and  indictable.     It  v. 
Hutchinson^  8  Mod.  19.  100. 

(c)  I'he  ofience,  if  not  on  account 
of  the  infamy,  must  have  some  respect 
to  the  corporation  itself,  that  is,  an 
oflfence  as  is  detrimental  to  the  cor- 
poration, or  some  of  its  lil>ert]es,  pri* 
vilcges,  or  franchises.  Sir  T.  Earles 
Ca.  sup,  Reg.  v.  Ipswich  Corporation^ 
2  Raym.  1283. 

Rev 
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Rex  V.  MayoTf  l^c.  of  Newcastle,  2  Geo.  II.  Rex  v.  Truebody,  E.  5  Ann. 
2  Raym*  1275.  (a) 

Where  a  burgess  is  constituted  by  a  patent  under  the  common  seal, 
he  ought  to  be  discharged  in  like  manner. 

But  if  by  election,  an  entry  in  the  book  is  sufficient  to  discharge 
him. 

Upon  a  return  to  a  mandamus  to  restore  a  capital  burgess,  it  appeared, 
that  tiie  power  of  amoving  a  member  was  in  the  mayor  and  aldermen ; 
that  the  whole  corporation  having  been  summoned  to  elect  a  recorder, 
after  that  election  was  over,  the  mayor  and  aldermen  separated  from  the 
resty  and  removed  the  plaintiff,  and  the  removal  was  holden  void,  because 
there  was  no  summons  to  meet  as  mayor  and  aldermen. — Rex  v.  Carlisle 
Corporation,  T.  Geo.  I.  1  Stra.  385.  Machell  v.  Nevinson,  2  Raym. 
1357.  S.  P. 

Upon  the  issue  of  non  fait  electus  major,  the  constitution  was  ad« 
mitted  to  be,  that  the  mayor  was  chosen  out  of  the  aldermen,  therefore 
defendant  insisted  tliat  the  plaintiff  should  approve  his  being  an  alder* 
man.  The  fact  of  his  being  chosen  an  alderman  was  this  ;  all  the  com- 
mon council  (who  were  the  electors)  except  one,  met  at  a  public-house 
to  drink,  where  they  were  acquainted  that  JV,  had  resigned,  whereupon 
it  was  proposed  to  choose  the  plaintiff,  which  was  objected  to  by  two  or 
three ;  however,  he  was  sworn  in,  and  this  was  holden  not  to  be  a  good 
election,  because  they  were  not  corporately  assembled  for  want  of  a  pre- 
vious summons,  and  therefore  it  was  absolutely  necessary  *  that  every  one  [  *  200  ] 
of  the  common  council  should  be  present,  and  consent. — Musgrave  ▼. 
Nevifison,  E.  10  Geo.  II.  2  Raym.  1358. 

So  where  upon  evidence  it  appeared  that  the  corporation  met  upon  a 
particular  day  (pursuant  to  a  bye  law)  for  the  election  of  a  mayor,  it  was 
holden  they  could  not  proceed  to  the  election  of  an  alderman  for  want  of 
summons,  there  being  no  custom  to  warrant  it. — Machell  v.  Nevinson, 
E.  10  Geo.  I.  lb.  1355. 


^a^  To  this  point  sec  also  R.y^Liver"  So  a  party  who  is  to  be  disfranchise 

pool  Mat/or,  2  Burr.  7^3,    Kynaston  ed  ought  to  have  notice.  R.  v.  Don- 

V.  Shrewsbury  Mayor,  2  Stra.  1051 ,  caster  CorporatioJiy  2  Burr.  731.  And, 

R,  v.  Grimes,   5    Burr.  206l.     Sed  indeed,  in  every  case  notice  should 

qu(ere  if  this  summons  be  necessary  be  given,  as  in  Dr.  Bentley*s  Case^ 

where  the  meeting  is  held  on  a  char-  nora.  R,  v.  Cambridge  University,   1 

ter  day  ?     Et  vide  R.  v.  Doncaster  Stra.  557,  unless  the  party  declare 

Corporation,  2  Burr.  742,  in  which  he  will  serve  no  longer,  as  in  R,  v, 

case  (p.  738)  it  is  said,  that  such  no-  Axhridge   Corporation,    Cowp.  532. 

tice  should  state  the  particular  busi-  R,  v.  Rippon  Mayor,  2  Salk.  433,  or 

ncss  of  the  meeting,  as  where  it  be  has  been  already  heard  in  his  own 

to  remove  a  man.  Et  vide  Machell  v.  defence.  R,  v.  Wilton  Burgesses^  Salk, 

Ncvinson,  lA.  Raym.  1357.  S.  P.  428. 

A  A  2  N.B.Tht 
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N,  B.  The  return  need  not  be  under  ihe  seal  of  the  corporation,  nor 
need  it  be  signed  by  the  mayor ;  and  if  an  action  were  brought  against 
the  mayor  for  a  false  return,  it  would  be  sufficient  evidence  against  him 
that  the  mandamus  was  delivered  to  him,  and  has  such  a  return,  unless 
he  can  shew  the  contrary. — R.  v.  Thetford  Mayor,  M.  1  Ann.  S  Rayro. 
84d.  R.  V.  Exeter  Mayor,  E.  9  W.  III.  1  Raym.  223.  S.  P. 

A  mandamus  was  directed  to  the  mayor,  bailiff  and  burgesses  of  jf. 
Tlie  mayor  made  a  return,  and  brought  it  into  the  crown  office ;  upon 
which  a  motion  was  made  to  stay  the  filing  of  it,  upon  a  suggestion  that 
this  return  was  made  against  the  consent  of  the  majority,  who  would  have 
obeyed  the  writ.  But  the  court  refused  to  enter  into  an  examination  whether 
the  return  were  against  the  consent  of  the  majority,  and  ordered  it  to  be 
filed,  as  it  was  made  by  the  mayor,  who  was  the  most  principal  and 
proper  person  f  but  said  it  might  be  another  case  if  they  were  all  eqnal 
parties ;  however,  they  granted  an  information  against  the  mayor  for  this 
proceeding. — R,  v.  Mayor   of  Abingdon,     M.  9  W.  III.     2  Salk. 

In  an  action  for  a  false  return  the  plaintiff  set  out,  that  he  was  chosen 
upon  the  1  st  of  October,  according  to  the  custom.  Upon  evidence  it 
appeared,  that  the  custom  was  to  choose  on  the  29th  of  September,  and 
that  the  plaintiff  was  then  chosen  ;  and  this  was  holden  sufficient  to  sup- 
port the  declaration,  for  the  day  in  the  declaration  is  but  form. — Vaughan 
V.  Lewis,  E.  4  W.  III.  Carth.  228. 

Upon  the  issue  of  non  fuit  electus,  the  plaintiff  must  prove  that  he 
received  the  sacrament  within  a  year  before  his  election,  for  else  by 
Id  Car,  II.  his  election  is  void,  and  he  is  not  aided  by  5  Geo.  I.  c.  6. 
(which  enacts  that  no  incapacity  shall  be  incurred  by  reason  of  such 
omission,  unless  he  be  removed,  or  a  prosecution  commenced  within 
six  months  after  the  election)  though  the  trial  be  above  six  months  after 
the  election,  and  though  the  objection  were  never  made  before  the  trial. 
— Tvflon  V.  Xevitison,  E.  10  Geo.  I.  2  Raym.  1354. 

The  mayor  of  Winchelsea  must  be  chosen  out  of  the  jurats,  tlie  plain- 
tiff in  1739  was  chosen  a  jurat,  and  in  1740  he  was  chosen  mayor:  be 
r  •210  1  received  the  sacrament  within  a  year  before  his  *  election  to  be  mayor, 
but  not  witliin  a  year  before  he  was  chosen  a  jurat.     And  on  a  special 


(a)i\v\^m   this  ci\sc  fjoft,   C.  .?.  and  disavow  it  diirinj;  the  term  whero- 

said,  that  whiie  a  writ  is  diivcied  to  in  the  writ  is  rr  turned,  but  not  after 

a  single  officer,  as  a  shoritf,  and   a  tlic  tc  rm.     Vide  rtiain  It.v.  JNTomicA 

stran;;er  makes  a  return  without   his  Mayor,  Salk.  431^', 


privity,  he  niay  at  any  time  coiue  in 


verdict 


Chap.  L]  mandamvs. 

verdict  the  cCurt  held  that  the  5  Geo.  I.  would  operate  so  as  to  give  him 
the  benefit  of  the  non-prosecution  in  six  months  with  regard  to  the  pre- 
vious qualification,  as  otherwise  he  would  be  under  some  degree  of  dis- 
ability,  when  the  act  says  none  shall  be  incurred. — Marten  v.  Jenkiiiy 
M.  14  Geo*  II.  $  Stra.  1 145. 


SlOa 


CHAPTER  U. 

OF   INFORMATIONS    )N    NATURE   OF    QUO    WARRANTO. 

THE  crown  is  the  fountab  of  all  power  and  jurisdiction^  therefore  if 
any  person  or  corporation  take  upon  them  to  ei^ercise  any  office  or  juris 
diction  without  being  legally  authorized  so  to  do  by  the  king's  charter  or 
act  of  parliament,  the  court  of  K.  B.  will  punish  them  for  such  usurpa- 
tions upon  the  crown ;  in  order  for  which  the  court  will  call  upon  them 
to  shew  by  what  authority  they  claim  to  esercise  any  particular  office  or 
jurisdiction,  (a) 

The  old  method  of  doing  this  was  by  the  writ  of  Quo  ff  arrantOg  but 
of  latter  times  the  method  has  been  by  information  iu  nature  of  quo 
warranio. 

By  4  8f  5  fV.  S^  M,  c.  18.  No  informatian  can  be  filed  without  leave 
of  the  court. 

The  method  of  obtaining  leave  is  by  laying  a  proper  case  before  the 
court,  verified  by  affidavit,  (b)  upon  which  the  court  will  grant  a  rnle 
upon  the  party  to  shew  cause  why  an  information  should  not  be  filed 
against  hini>  and  unless  the  cause  shewed  by  him  be  such  as  puts  the 
matter  beyond  dispute,  the  court  will  make  the  rule  absolute  for  the  in- 


(a)  The  statute  13  Car.  lU  has 
also  rendered  the  taking  the  sacra- 
ment a  necessary  q'uallltcation'to  an 
officer  of  a  corporation,  for  by  that 
statute  it  is  enacted,  "  that  no  per- 
'*  son  shall  be  chosen  to  any  corpo- 
**  rate  office,  who  has  not  taken  the 
••  sacrament  within  twelve  months 
«*  preceding,"  and  in  default  of  so 
doing  the  election  shall  be  void. 

In  Harrison V,  Evaru^  cited  in  Rex 
-w.  Monday,  Cowp.  535,  JVilmotjCJ* 
said,  this  statute  was  not  only  ad- 
dressed to  the  elected,  and  is  a  pro- 
hibition on  them,  but  on  the  electors 
also,  if  they  have  notice.  The  legis- 
lature has  commanded  them  not  to 
choose  a  nonconformist,  because  he 
ought  not  to  be  trusted.  Both  by  the 


statute,  therefore,  and  authorities, 
the  election  is  void,  and  the  statute 
5  Geo.  1.  c.  6.  «.  3,  applies  only  to 
persons  in  actual  possession,  and 
was  made  to  quiet  such  possession,  if 
to '  legal  remedy  was  pursued  within 
a  certain  time^  and  this  doctrine  was 
recognized  by  Mansfield y  C.  J.  in 
S.  C.  Cowp.  517- 

{b)  As  to  the  affidavits  upon  which 
the  court  is  to  decide,  it  was 
held  in  Rex  v.  Mein^  3  T.  Rep.  596, 
that  if  the  relator's  affidavit  is  de- 
fective in  stating  a  material  fact, 
which  the  defendant's  affidavit  sup- 
plies, the  court  may  use  the  latter  in 
support  of  the  prosecutor's  applica- 
tion. 

forma  tbn. 
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formation^  in  order  that  the  question  concerning  the  right  may  be  pro* 
perly  determined. 

Note  ;  Upon  a  rule  to  shew  cause,  the  court  will  grant  a  rule  for  the 
inspection  of  books  belonging  to  the  corporation.— Per  Cur\,  T, 
23Geo.  ILTflj 

By  9  Ann,  c.  CO.  In  case  any  person  shall  usurp,  intrude  into,  or  un* 
lawfully  hold  any  of  the  offices  or  franchises  mentioned  in  the  act,  the 
f  * 2 II  ]  proper  officer  of  the  court  may,  with  leave  of  the  *  court,  exhibit  in-» 
formations  in  the  nature  of  quo  warranto,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same,  and  who  shall  be  mentioned  in  the  in- 
formation to  be  the  relator ;  and  if  it  shall  appear  to  the  court,  that  the 
several  rights  of  divers  persons  to  tlie  said  offices  or  franchises  may  pro-* 
perly  be  determined  in  one  information,  the  court  may  give  leave  to  ex* 
hibit  one  information  against  several  persons,  (b)  And  the  act  gives  costs 
both  to  the  relator  and  defendant. — Per  Cur\  T.  23  Geo.  II. 

There  are  many  cases  not  mentioned  in  the  act,  in  which  informations 
in  nature  of  quo  warranto  will  lie,  for  the  courfs  power  of  granting  such 
informations  is  not  founded  upon  that  act,  but  that  act  was  made  for  re- 
gulating the  proceedings  in  them  in  certain  cases  relating  to  corpora- 
tions.  (c) 

If 


{a)  These  informations  being  pro- 
ceedings to  ascertain  civil  rights,  the 
court  will  allow  a  member  of  the 
corporation,  filing  one,  to  inspect  the 
corporaiioi)  books,  but  not  (itt  scm- 
iflcjf  if  ihc  relator  be  a  stranger,  un- 
Icsri  tlie  title  of  a  possessor  in  office 
is  objected  to  on  some  public  ground, 
as  not  taking  the  sacrament.  Rex  v. 
Brown,  3  T.  Rep.  574  (n).  And 
uhen  a  member  is  relator,  bis  in- 
spection will  be  limited  to  the  do- 
cuments in  question.  Rex  y.  Babb^ 
3  T.  Rep.  579.  Benson  v.  Post,  I 
\Vils.  240.  Sec  more  as  to  the  in- 
spection of  corporation  books  and 
public  records,  post,  p.  249,  n.  (a) 

(6)  Vide  Rex  v.  CoUingwood,  1 
Burr.  373.  So  there  may  be  one  in- 
formation against  the  same  person 
for  the  usurpation  of  several  fran- 
chises. Symmers  v.  Regem^  Cowp. 
500. 

(c)  But  no  quo  uarranto  information, 
can  be  granted  against  a  corporation 
fur  an  usurpation  on  the  crown,  ex- 


cept by  the  attorney-general.  Her  v. 
Caermarthcn,  2  Burr.  869»  Vide 
Hawk,  F,  C.  162,  where  it  is  stat- 
ed to  be  the  practice  under  this 
statute,  to  move  for  a  rule  to  shew 
cause  why  an  information  in  nature 
of  a  qvo  warranto  should  not  be 
granted,  Spc,  grounded  on  an  afii- 
daviip  stating  the  usurpation,  which 
rule  must  be  served  on  the  party, 
and  on  the  return  the  court  will  use 
its  discretion.  And  so  positive  are 
the  directions  of  this  statute,  that 
the  court  cannot  dispense  with  them, 
though  the  application  be  by  a 
stranger  to  the  corporation.  Rex  v. 
Brown,  E.  29  Geo.  III.  cited  in  Rex 
V.  Smith,  3  T.  Rep.  574.  On  the  re- 
turn of  the  rule  abovc>mentioncd, 
defendant  may  shew  cause  why  the 
information  should  not  go  against 
him,  and  these  he  may  shew  as  good 
causes,  viz,  that  the  right  has  bcrn 
already  determined  by  mandamus  : 
that  it  has  been  long  acqucisccd  in, 
that  defendant's  right   depends  on 

thos^ 


Chap.  II.]      quo  warranto  informations. 

If  it  be  an  ioforoiation  at  common  law  there  is  no  relator,  nor  ought 
there  to  be  judgment  for  costs,  but  only  a  capiatur  pro  Jine.^'Rex  y. 
William,  M.  31  Geo.  II.  1  Burr.  403. 

Theire  must  be  an  user  as  well  as  a  claim,  in  order  to  subject  the 
party  to  an  information,  for  the  judgment  is,  that  he  shall  be  fined  pro 
usu  4f  usurpatione.  But  though  an  information  will  not  lie  for  a  non- 
user,  yet  it  will  be  a  good  cause  of  amotion. — Rex  v.  Ponsonby,  25 
Geo.  II.  Say.  245. 

Not  guilty  and  non  usurpavit  are  not  good  pleas,  as  appears  evidently 
from  the  nature  of  the  charge,  which  is  to  shew  by  what  warrant  or  au- 
thority ;  to  which  those  pleas  are  no  answer.  (Queen  y.  Blagden,  H. 
12  Ann.)  The  defendant  must  either  justify  or  disclaim. — Jnon.  M. 
10  W.  III.  12  Mod.  225. 

Where  tlie  election  of  mayor,  aldermen,  tfc,  is  by  charter  given  to  the 
commonalty  or  buigesses  at  large,  the  corporation  may,  to  avoid  popular 
confusion,  make  a  bye-law  to  restrain  the  power  of  election  to  a  select 
number  (ex  gr.  to  the  mayor  and  aldermen,  mayor  and  conmion  councib 
and  the  like)  and  though  there  be  no  such  bye-law  to  be  found,  yet  con- 
stant usage  will  be  a  proof  that  there  was  such  a  one,  and  the  court  will 
intend  it ;  therefore  it  is  in  daily  practice  to  plead  such  a  supposed  bye- 
law  to  an  information  as  made  at  a  particular  time,  and  then  upon  issue 
joined  thereupon,  support  it  by  proving  that  the  elections  have  been  from 
about  that  time  agreeable  to  such  supposed  bye-law. — Case  of  Corpora-^ 
iions,  M.  40  &  41  Eliz.  4  Co.  78.  (a) 

But 
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those  who  voted  for  hiitl,  and  which 
are  not  determined  ;  that  the  fran- 
4:hise  is  of  a  private  nature,  or  he 
may  disclaim  that  he  acted  upder  his 
election.  2 Hawk.  P.  C.  l62;  for  there 
must  be  a  user  as  well  as  a  claim. 
ilex  V.  Ponsonbtf^  Say.  245. 

In  qvo  xvarranto  informations  de- 
fendant is  bound  to  shew  a  good 
title  in  himself  against  the  crown. 
Rtx  V.  Leigh,  4  Burr.  2143,  for  the 
crown  may  take  issue  on  any  matter 
that  may  shew  defendant's  usurpa- 
tion; and  if  but  one  material  issue 
lie  found  for  Xhe  crown,  judgment 
shall  go  against  defendant.  Rex  v. 
Latham,  3  Burr.  1485.  So  where  de- 
fendant relies  on  a  title  in  any  par- 
ticular form,  he  must  prove  it  4)s 
laid.  Rex  v.  Mcin,  4  T.  Rep.  481. 
And  in  all  cases  defendant's  plea 
should  set  out  his  title  at  length,  and 


conclude  with  a  traverse  of  absque 
hoc  quod  pradict.  &c.  usurpavit^  &c. 
for  the  crown  should  not  take  issue 
on  the  general  traverse,  but  reply  to 
the  special  matter,  that  the  defend- 
ant may  know  how  to  apply  his  de- 
fence. R.  V.  Blagden,  Gilb.  Rep.  145. 

(fl)  JVith  respect  to  elections,  there 
are  many  cases  in  which  the  court  will 
consider  them  as  void,  and  consequently 
the  parties  elected  will  be  deprived  on 
informations  of  this  nature. 

1st.  As  where  the  party  elected  is 
ineligible,  as  an  infant  of  five  years 
to  be  a  burgess  of  Portsmouth,  though 
not  intended  to  be  sworn  till  twenty- 
one.  Rex  v.  Carter,  Cowp.  220. 

2d.  So  where  the  mode  of  election 
varies  from  that  directed  by  the 
charter.  Rex  v.  Grimes,  5  Burr.  2.598. 
Rex  v.  Rees,  anil  Hex  v.  Kfwsham, 
cited  per  Aston,  J.  in  Rex  v.  Mundaj/^ 

Cowp. 
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But  If  the  charter  direct  the  ihnydr,  alderm^Dy  jfc.  to  be  chosen  out  of 

the  burgesses  at  large,  a  bye-law  cannot  restrain  the  election^  and  order 

[*2l2]  that  the  mayor,  aldermen,  ^c.  *  shall  be  chosen  out  of  the  common 

council  or  other  select  number,  for  such  bye-law  would  not  be  ad* 

vantageous 


Cowp.  537.  Rex  V.  Smarts  4  Burr. 
2241.  Cotton  v.  Davits,  1  Sua.  53. 
loot  V.  Prowse,  1  Stra.  625. 

3d.  So  where  the  bye-laws  are 
Contrary  to  law,  an  ekction  under 
them  is  void,  as  \^htTC  the  num- 
bir  of  electors  is  directed  by  the 
charter,  the  corporation  cannot  re- 
strain that  number  by  a  bye  law. 
Hex  V.  Cutbush,  4  Burr.  2204.  /{.  v. 
JtieUton  Frccwatiy  4  Burr.  2615,  or 
require  a  qualification  not  required 
by  the  charter.  R  v,  Spenctr,  3  Burr. 
1827.  But  where  the  power  to  make 
laws  is  in  the  whoK*  body,  they  may 
delegate  a  select  number  to  make 
them.  Per  Mans/it  Id,  C.  J.  in  S.  C. 
i\nd  .where  the  n)ode  of  electing 
officcfh  is  not  regulated  by  the  char- 
ter, bye- laws  may  be  made  to  re- 
Sulate  it.  NejvUng  v,  Francis,  3  T. 
.tp.  IS'7. 

As  to  what  bve-laws  arc  lawful, 
and  whatnot,  at  Barber  w  Boul ton, 
3  S  t  ra .  3 1 4    G  reen  v .  Durham  Mayor, 

1  Burr.  128.  R:f  w  Barber'Surgeotis, 

2  Burr.  8<^2. 

4ifa*  Mections  made  before  im- 
proper officers,  are  all  void,  as  against 
^hose  against  whom  judument  of 
ouster  had  pEbscd.  Rex  \,  Smart,  4 
Burr.  2241.  Rex  s.  Grimes,  5  Burr. 
2598.   Rex  V.  D'ltces,  4  Burr.  2277. 

dth.  So  by  matters  subsequent,  an 
election  may  be  rendered  void.  R. 
V.  Goduin,  I  l><  ugl  382.  (397)  n. 
22.  Pkix  v.  Patavan,  3  T.  Kep.  777, 
Milziood  V.  Thtttclur.  2  T.  Hep.  80. 
Rtx  V.  Trelaw/icy,  3  Burr.  36' 15. 

6lh.  ^o  where  ihe  enliiis  of  ad- 
missions are  not  duly  stanipt*  they 
are  void.  Rex  v.  Reeks,  2  '^tra.  716. 

7lh.  And  there  are  other  inform- 
alities by  which  an  eleciicn  may  be 
rciideied  void,  as  where  the  whole 
of  a  corj  oration  in  whom  the  elec- 
tion Iks,  an-  not  previously  summon- 
ed to  attend,  Musgrare  v.  Ntvi/tson, 


2  Ld.  Raym.  1358.  1  Stra.  584. 
Unless  they  be  not  resident,  and  not 
within  summons.  Rex  v.  Grimes, 
sup.  So  where  an  usual  mode  of 
giving  notice  is  not  complied  wiib« 
R,  y.  May,  and  R.  v.  Little^  5  Burr. 
5681. 

And  where  several  are  to  be  elect- 
ed, they  should  be  put  up  singly. 
Jt.  V.  Monday,  Cowp.  530.  in  which 
case  it  is  said,  that  when  a  corporate 
assembly  is  once  convened,  no  par** 
tial  number  of  the  members  can 
stop  the  election,  but  in  Oldknow  v. 
IVainxcright,  and  R,  v.  Foxcrqfi^  2 
Burr.  JOI79  a  question  arose  whether 
defendant,  or  one  6'  was  duly  elect- 
ed town  clerk  of  Nottingham.  In 
that  case  all  the  electors,  m  number 
twenty -five,  were  summoacd,  and 
twenty-one  met,  the  mayor  put  up 
one  S.  and  none  other  was  nominat* 
ed  ;  nine  voted  for  iS.  and  the  other 
twelve  did  not  vote,  but  eleven  of 
them  protested  against  any  election 
biing  then  held,  for  they  alledged 
that  the  of!ice  was  already  filled  by 
F.  though  his  right  was  then  in  con- 
test, and  ten  of  them  signed  a  written 
protest  to  that  eflect,  the  eleventh 
declaring  he  would  not  interfere, 
whereupon  the  mayor  declared  S. 
duly  elected,  and  his  election  was 
confirmed  by  the  court,  sa3ring,  that 
the  dissentients  ought  to  have  voted 
for  some  one,  and  that  their  protest 
was  of  no  avail. 

Where  an  election  has  been  in 
pursuance  of  the  statute  11  Geo,  il. 
the  directions  of  the  statute  must  be 
pursued,  or  the  person  is  ren^ovablu 
by  quo  warranto.  Rex  v.  Maiden^  4 
Burr.  2130. 

Where  a  particular  officer  is  ap- 
pointed before  whom  a  person  elect- 
ed is  to  be  sworn,  such  officer  must 
assent  to  his  taking  the  oath,  for  the 
elected  cannot  take  up  the  book,  and 

swear 


Chap.  IL]      quo  warranto  iNFovMATioirs. 

vantageous  bat  prejudicial  to  the  corporatioo,  as  it  wovM  eoofiae  tbem 
m  di^r  cboice.— £er  v.  PhilHps,  M.  6  Geo.  I*  1  Stra.  394.  (a) 

Hitherto  I  have  takea  notice  only  of  luch  informations  as  are  brought 
against  particnlar  persons  for  usuipiug  offices,  but  this  sort  of  infbnna- 
don  will  Ke  likewise  against  persons  or  corporations  for  usurping  fraii- 

cbises. 

Therefore  where  the  mayor  and  common  council  of  Hartford  took 
upon  tbem  to  make  strangers  free  of  the  corporation  without  being 
qtialtfied  according  to  the  charter,  the  court  granted  an  information  in 
nature  of  a  quo  warranto  against  them,  because  the  iigured  freemen  ot 
tbe  town  had  no  other  way  of  remedying  themselves  or  of  trying  the 
right.— itf/ioA.  M.  10  W.  III.  12  Mod.  225. 

So  it  will  lie  against  a  private  person,  or  against  a  corporation,  for 
holding  a  market,  or  holding  a  court  leet  or  other  court,  or  for  exercis* 
ing  any  other  franchise.  And  as  the  defimdant  must  in  his  plea  set  out 
a  title,  it  is  necessary  to  observe  in  this  place  what  franchises  may  be 
claimed  by  prescription,  and  in  what  cases  it  i»  necessary  to  shew  a  grant, 
or  an  allowance  in  eyre,  which  is  tantamount  to  a  grant. 

It  is  laid  down  in  Foxleys  Case,  (l£.  43  Eliz.  5  Co.  109.)  that  what- 
ever may  be  gained  by  usage  without  matter  of  record,  may  be  claimed 
by  prescription,  such  as  waifs,  estrays,  treasure  trove,  S^c.  But  such 
things  as  are  not  forfeited  but  by  matter  of  record,  as  felons*  goods, 
cannot  be  prescribed  for. — Case  of  the  Abbot  of  Strata  Marcella,  M. 
33  &  34  Eliz.  9  Ck>.  24. 

So  a  man  may  prescribe  tenere  pladta^  but  not  to  have  conusance  of 
pleas ;  therefore  if  the  charter  granting  it  be  before  time  of  memory,  viz. 
before  the  1  i!icA.  I.  it  cannot  be  pleaded ;  but  by  the  statute  de  quo 
rcarranto  you  may  lay  an  usage  time  out  of  mind,  which  is  an  aigumeot 
of  an  ancient  grant,  and  shew  the  allowance  in  eyre.— jp05^er  v.  Milton, 
H.  10  W.  III.  1  Salk.  183.  r*; 

There 


ais« 


swear  before  him  asrainst  bis  con- 
senu  Rtx  v.  £//w,  2  Stra.  99^,  for 
it  is  essential  to  a  man's  investment 
in  office,  that  he  be  duly  and  form- 
ally sworn.  Fenryn  Mayors  Case, 
I  Stra.  582. 

{a)  The  defendant  in  this  case 
claimed  as  mayor  of  Bodmin^  under 
a  charter  of  5  Eliz,  whereby  be  had 
a  power  to  hold  over  till  a  new  mayor 
was  chosen,  but  it  appearing  that 
the  mode  of  election  was  altered  by 
a  charter  of  thirty-six,  which  abo* 


lishcd  the  former  modes,  thgendi, 
nominandif  and  appunctuandi,  the 
mayor  ;  this  was  held  to  abolish  the 
right  of  liolding  over.  Rex  v.  Vhillips, 
Salk.  167. 

(6)  The  defendant  in  quo  warranto 
made  title  to  tlie  freedom  of  New- 
caatle^  under  a  custom  in  the  cor- 
poration to  admit  all  persons  of  the 
age  of  twenty  one,  ad  libitum.  The 
prosecutor  in  reply  put  in  issue  both 
the  custom,  and  the  admission  under 
it,  and  then  went  on  an4  stated  acus- 

tarn 
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There  is  a  point  of  law  which  sometimes  comes  in  qaestion  in  triab 
of   this   sort    of  informations,  which    therefore  ought    to  be    taken 

notice 


torn  to  admit  in  right  of  servitude 
only.  This  part  of  the  replicatioii 
was  held  bad,  as  being  contradictory 
and  irrelevant  to  the  plea.  Rex  v. 
Knight,  4  T.  Rep.  419. 

Furthermore,  om  to  the  rules  laid 
ioicn  hy  the  court  in  granting  quo 
warranto  informations y  it  was  held, 
in  Rex  v.  Heaven^  2  T.  Rep.  777 , 
that  no  information  will  be  granted 
against  a  person  exercising  a  cor- 
porate franchise,  to  which  he  was 
duly  elected,  though  his  oflfencc  may 
amount  to  a  forfeiture,  unless  he  has 
been  removed  by  the  corporation. 
It  was  questioned  in  that  case,  how- 
ever, whether  if  a  derivative  title 
can  be  impeached,  where  the  person 
from  whom  it  was  derived  had  died 
in  possession  undisturbed,  but  it  is 
decided  that  such  title  cannot  be 
impeached  by  those  who  have  ac- 
queisccd,  and  acted  under  it;  and 
Blackstone,  J.  was  of  opinion,  that  a 
derivative  title  could  not  be  so  im- 
peached in  any  case  where  the  party 
under  whom  the  defendant  claimed, 
was  dead.  Rex  v.  Stacey,  1  T.  Rep. 
1.  Vide  ctiam  Rex  v.  Spearingy  there 
cited. 

Vide  etiam  Symmers  v.  Regem, 
Cowp.  489,  where  it  was  held,  that 
evidence  of  aa  order  of  admission  of 
a  burgess,  together  with  a  proof  of 
his  having  acted  as  such,  is  sufficient 
to  shew  that  he  was  a  burgess  de 
factOy  without  proof  that  he  was  ac- 
tually admitted.  And  in  S.  C.  it  was 
also  held,  that  an  order  of  restoration 
of  a  voter  illegally  disfranchised,  re- 
lates to  the  original  right,  and  may 
be  given  in  evidence  to  rebat  the 
order  of  disfranchisement,  and  to 
shew  that  his  vote  ought  to  have 
been  received  at  an  election  made 
between  the  two  orders. 

And  on  the  issue  of  non  fuit  elec- 
tus,  in  quo  uarranto^  against  a  cor- 
porator, where  the  right  of  election 
is  in  the  freemen  in  their  corporate 
capacity,  it  was  held  that  evidence 
cannot  be  given  I0  shew  that  the 
rioctors  who  were  freemen  de  JaftOy 


were  not  so  de  jure,  for  their  votes 
could  not  be  refused  at  the  election, 
nor  can  their  right  be  thus  brought 
into  question,  collaterally,  especially 
without  appearing  on  the  record. 
S.C. 

Where  the  relator  and  the  defend* 
ant  stand  in  the  same  circumstances, 
or  where  the  granting  an  Informa- 
tion against  many,  may  endanger  the 
dissolution  of  a  corporation,  the 
court  will  refuse  it.  Rex  v,  Bondf  2 
T.  Rep.  767. 

In  a  rule  for  an  information 
against  defendant,  the  objection  to 
his  election  was,  that  it  was  made  on 
the  same  day  he  was  proposed, 
whereas  it  ought,  under  a  bye-law, 
to  have  been  on  the  day  following, 
replied,  that  the  relator  was  a  party 
to  an  agreement  not  to  enforce  this 
bye-law,  and  that  if  any  one's  title 
was  impeached  who  had  been  elect- 
ed  under  it,  he  should  be  defended 
at  the  public  expencc,  and  on  this 
ground  the  court  rejected  the  appli- 
cation. 

The  court  will  not  grant  quo  u-ar- 
ranto  information  on  the  application 
of  one  who  was  present,  and  con- 
curred in  defendant's  election.  Rex 
V.  Stacet/y  1  T.  Rep.  1.  Sed  scau 
where  many  join,  and  one  that  has 
not  concurred  will  avow  himself  re- 
lator. Rex  V.  Symmons.  4  T.  Rep. 
223.  Yet  it  is  not  so  where  the  dis- 
ability, avoiding  the  election  is  a 
latent  one,  as  where  the  ground  of 
application  was,  that' defendant  had 
not  taken  the  sacrament  within  a 
year,  and  it  was  opposed  because  the 
applicants  had  concurred  in  the  de- 
fendant's election  ;  the  court  held, 
however,  that  such  objection  was 
good  only  where  the  relator  had  con* 
curred,  knowing  of  the  defect.  Rex 
V.  Smith,  3  T.  R.  573. 

On  a  quo  warranto  information 
against  defendants,  to  shew  wherefore 
they  acted  as  burgesses,  not  having 
been  admitted,  the  only  act  alledged 
was,  their  having  voted  for  mem- 
bers of  parliament.    Per  curiam,  as 

thoy 
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notice  of  in  this  place,  and  that  b  the  operation  and  eflfect  of  a  new 
charter,  (a) 

If  a  corporation  refuse  a  new  charter,  it  is  void ;  but  if  they  accept 
and  put  it  in  execution,  it  is  good.  Whether  a  corporation  have  accept- 
ed  a  new  charter  or  not,  is  commonly  matter  of  evidence,  not  of  law ; 
and  proof  of  acting  under  it  is  proof  of  an  acceptance.-— jRer  v.  Lar-' 
wood,  6  W.  111.  Comb.  316. 

A  new  charter  was  granted  in  consideration  of  the  surrender  of  the 
old  one ;  the  old  one  was  in  fact  surrendered,  but  ttie  surrender  was  not 
inroUed,  wherefore  the  new  one  was  void ;  but  the  members  under  both 
charters  being  the  same,  what^they  did  being  warranted  by  the  old  charter 
was  holden  good.— Bti//y  v.  Pa/mer,  M.  10  W.  HI.  12  Mod.  247* 
Piper  V.  Dennis,  ibid.  253.  (b) . 

By  accepting  a  new  charter,  granting  new  rights,  or  giving  a  new  name 
of  incorporation,  without  a  surrender  of  their  old  charter,  tlie  corpora* 
tion  will  not  lose  any  of  their  former  franchises. — Case  of  Corporations, 
4  Co.  78.     Haddock's  Ca.  T.  33  Car.  II.  1  Vent.  355. 

By  charter  of  Hen.  IV.  Norwich  was  made  a  county,  and  to  have  two 
sheriffs  to  be  chosen  by  tlie  commonalty.     Car.  II.  by  charter  confirmed 
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they  claimed  a  right  to  vote,  that 
right  was  properly  triable  by  the 
Louse  oDly.  Rule  refused.  Rex  v. 
Harvt^y  1  Stra.  547*  But  in  the 
case  c»f  Horsham  Borough,  H.  30 
Geo.  III.  cited  in  Bxx  v.  Mein, 
3  T.  Rep.  b^^y  it  was  said  to  have 
been  often  ruled,  that  such  an  in- 
formation would  lie  against  a  person 
claiming  a  right  to  vote  by  virtue 
of  a  burgage  tenure. 

On  an  information  against  defend- 
ant for  not  having  taken  the  oalhs  of 
allegiance  and  supremacy,  the  town 
cledk  swore,  that  though  ^hc  had 
made  an  entry  of  such  oaths  having 
been  taken,  yet  he  never  administer- 
ed them,  the  court  refused  the  rule 
on  account  of  the  danger  of  allow- 
ing a  town  clerk  to  falsify  the  record 
by  his  own  oath.  Rex  v.  JVilliams, 
1  Stra.  677 .  Neither  will  the  court 
grant  the  rule  where  the  applicant's 
fifh'lavit  goes  on  to  his  belief.  Rex 
V.  Newling,  3  T.  Rep.  310. 

Formerly  the  rule  was  never  to 
allow  an  information  against  any 
pet 801)  who  had  been  twenty  years 
in  possession  of  his  corporate  fran« 


chise.  IVinchclsea Cases,  4  Burr.  19^2* 
But  in  Rex  v.  Dickin,  4  T.  Rep.  282, 
the  court  limited  the  time  to  six 
years,  and  that  is  now  confirmed  by 
statute  32  Geo.  III.  c.  58. 

{a)  As  to  how  far  the  granting  of 
a  new  charter  shall  effect  the  cor- 
porate proceedings,  it  was  held,  in 
Rex  y.Pastnore,  3  T.  Rep.  199,  that 
where  the  integral  part  of  a  corpo- 
ration is  gone,  and  the  corporation 
has  no  power  to  restore  it,  or  to  do 
any  act,  the  corporation  is  dissolved, 
and  the  crown  may  grant  a  new 
charter,  as  at  Hehton,  where  the  cor- 
poration was  reduced  to  one  alder- 
man and  seven  burgesses,  who  were 
incompetent  to  hold  any  corporate 
assembly. 

(b)  And  in  Newling  v.  Francis,  3 
T.  Rep.  189,  it  was  held,  that  the 
proclamation  made  by  king  Jac.  II. 
{anno  rtgni  4^^)  for  restoring  such 
corporations  as  had  surrendered  their 
charters  to  king  Charles  II.  (but 
which  surrenders  were  not  in  rolled )« 
shall  operate  as  a  grant  of  revival 
of  such  charters  (if  accepted)  and 
restore  them. 

their 
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their  former  charter,  bat  granted  further,  that  one  aheriff  should  be  choseo 
by  the  mayor,  sheriffs,  and  aldermen  only ;  per  Holt,  C.  J.  The  king 
cannot  resume  an  interest  he  has  already  granted,  unless  the  granlees 
concur ;  the  corporation  might  have  used  this  as  a  new  grant  or  coofimm- 
tion,  but  having  made  their  elections  according  to  it,  it  is  evidence  of 
their ,  consent  to  accept  il  as  a  grant, — Rex  \.  Larwood^  H.  6  W*  I£L 
Salk.  167. 


PART 
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PART  V. 


COMTAININO   ONE   BOOK   OF 


TRAVERSES  AND  PROHIBITIONS. 


INTRODUCTION. 

1  HERE  (till  remain  two  other  species  of  suits  which  may  be  tried  at 
NUi  Prills,  and  which  therefore  fall  within  the  coiupass  of  this  treatise; 
and  they  are  Traverses  of  inquisitions  of  office,  and  Prohibitions. 


CHAPTER    I. 
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OF   TRAVERSES. 

X  HERE  are  two  sorts  of  offices;  the  one  vests  the  estate  ami  pes** 

session  of  the  land.  Sic.  in  the  king  where  he  had  only  right  or  title 
before.  The  other  is  when  the  estate  is  la\^  fully  in  the  king  before,  but 
the  particularity  of  the  land  does  not  appear  of  record,  so  that  it  may 
be  put  in  charge.  The  first  of  these  is  called  the  office  of  intituling ; 
the  second  is  called  the  office  of  instruction. — Legai'$  Case,  M.  10  Jac.L 

10  Co.  115.  r«; 

By  the  common  law,  \vherevcr  the  king  was  in  possession  by  virtue  of 
the  inquisition,  the  subject  was  put  to  his  petition  of  right,  unless  the 
right  of  the  party  appeared  in  the  inquisition,  and  then  at  the  common 


(a)  The  travcrije  of  an  office  is 
only  the  provintr  that  an  inquisition 
made  of  lands  or  goods  by  the  es- 
chcator  is  defoctiv<f  and  untrue.  No 
person  therefore  shall  traverse  an 
office  unless  he  can  shew  a  good  title, 
and  if  one  be  admitted  to  traverse 
nn  office,  this  admission  of  the  party 
to  the  traverse  supposes  the  title  to 
be  in  him,*  or  he  has  no  cause  of  tra- 
verse.   Vaugh.  641.  2  Lill.  Ab.590. 


Offices  however  are  not  the  only 
matters  that  are  traversable,  for  in 
pleading,  many  subjects  of  traverse 
are  to  be  found,  so  indictments  and 
presentm-'nts  are  traversable,  but  as 
the  text  is  for  the  most  part  con- 
fined to  the  traverse  of  olfices,  tho 
Editor  dooms  it  unnecessary  to  en- 


large his  notes  on  this  title. 
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law  he  might  have  a  monstrans  de  droit ;  but  where  the  inquisition  only 
intitled  the  king,  and  he  was  obliged  to  bring  a  scL  fa,  against  the  party 
to  recover  possession,  there  at  common  law  the  party  might  traverse  tfao 
king's  title,  for  there  the  king  being  in  nature  of  a  plaintiff,  the  party 
in  possession  might  by  pleading  put  him  to  prove  the  title  upon  which  he 
would  recover.  But  where  the  king  was  in  possession  by  virtue  of  the 
inquisition,  there  the  party  that  would  get  that  possession  from  him  was 
in  nature  of  a  plaintiff,  and  therefore  had  no  method  to  proceed  in  but 
by  way  of  petition ;  for  no  action  could  lie  against  the  king,  because  no 
writ  could  issue,  as  he  could  not  command  himself. — Warden  Sf  Com^ 
monalttf  of  Sadler's  Case,  T.  30  Eliz.  4  Co.  54. 

But  as  this  suit  by  petition  was  of  great  delay  and  charge  to  the  party 
grieved,  the  statutes  of  34  Ed.  III.  c.  14,  36  £^.  III.  c.  13,  and  ?  4^  3 
Ed.  VI.  c.  8,  were  made  to  enable  the  subject  to  traverse  inquisitions, 
or  otherwise  to  shew  their  right. 

Thus  were  traverses  and  monstrans  de  droit  introduced  in  lieu  of  pe- 
titions. (3  Hen.  VII.  3.)  The  only  difference  between  the  one  and  the 
other  is,  that  m  a  traverse  the  title  set  up  by  the  party  is  inconsistent 
with  the  king's  title  foiuid  by  the  inquisition,  which  he  therefore  must 
traverse ;  in  a  monstrans  de  droit  he  confesses  and  avoids  the  king's  title. 
But  in  both  cases  he  must  make  a  title  in  himself,  (a)  and  if  he  cannot 


CaJ  Where  the  inquisition  is  to 
give  a  title  to  the  crown  to  lands  in 
the  possession  of  another,  the  crown 
ift  in  the  nature  of  a  plaintiff;  but 
the  defendant  cannot  defend  himself 
upon  his  possession  alone,  but  roust 
shew  a  title  in  himself  by  traversing 
the  inquisition.  In  this  case  the 
usual  practice  is  for  the  crown  to 
open  the  pleadings,  including  the  in* 
quisition,  and  then  the  traverser  is 
called  upon  to  go  into  his  case,  and 
to  support  his  traverse.  Obs.  The 
issue  upon  the  seisin  returned  in 
the  inquisition  is  taken  differently 
either  upon  the  seisin  returned,  or 
the  crown,  by  replication  to  the 
plea  of  traverse  of  seisin,  may  admit 
the  deed  set  up  by  the  plea  in  bar, 
and  traverse  by  the  replication,  that 
the  deed  was  fair  and  for  valuable 
consideration ;  and  the  only  diffe- 
rence seems  to  be,  that  where  the 
seisin  is  traversed  alone,  the  due  ex- 
ecution of  the  deed  is  put  in  proof. 


Where  the  king  sues  upon  a  for- 
feiture, he  can  only  have  what  the 
party  bad  at  the  time;  otherwise, 
where  the  crown  is  a  creditor^  for 
there  the  title  commences  from  the 
title  which  binds  the  properly.  1751. 
Rex  v.  Cotton,  2  Ves.  Q96, 

Traverse  of  a  seisin  in  fee  is  ill, 
where  a  less  estate  would  be  suffi- 
cient, for  it  ties  up  the  plaintiff  to 
prove  an  estate  in  fee.  Palmer  v. 
Ekins,  2  Stra.  318.  Vide  cii&m  Col- 
borne  V.  StockdaUf  1  Stra.  4>9d. 

Where  a  party  confesses  and  avoids^ 
he  ought  not  to  traverse,  but  it  may 
be  passed  over,  and  issue  taken  on 
the  traverse,  it.  v.  Armagh  Jrchbp. 
and  Whaley,  Clerks  2  Stra.  837. 

The  substance  and  body  of  a  plea 
maybe  traversed.  Digbjf  s.Fitzker'- 
bert.  Hob.  232.  But  a  traverse,  that 
A.  died  seised  of  lands  in  fee,  moda 
et  forma,  as  the  defendant  had  de- 
clared, was  held  good.  Edwards  ▼. 
LawrcttcCf  Hutt.  123. 

pro?c 
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prove  his  tide  to  be  tnie^  although  be  be  able  to  prove  that  die  king's 
title  is   not  good,    it  will  not  *  serve  him.      {Stamf,  Prerog,  c.  20.  [  *216  ] 
pa.  65.)    But  in  traverses  at  common  law  the  party  is  in  nature  of  a 
defendant^  and  therefore  need  not  set  up  any  title  in  himself. — Rex  v. 
Mason,  T.  1  Ann.  2  Salk.  447.  Far.  32.  S.  C« 

The  method  of  proceeding  at  common  law,  by  petition  was  that  the 
kiog^s  tide  being  found  by  inquisition,  the  party  petitioned  to  have  an 
inquest  of  office  to  inquire  into  bis  title ;  if  his  title  was  found  by  such 
oflfeey  then  he  came  into  court  and  traversed  the  king's  title:  so  that  the 
record  began  by  setting  out  the  first  inquisition  found  for  the  king,  afier 
that  the  return  of  the  inquisition  taken  upon  the  petition^  and  then  went 
on  with  et  modo  ad  hunc  dUm  venit,  and  so  traversed  the  king's  title. 
In  conformity  to  these  proceedings  at  common  law,  the  traverse  and 
nwmiram  de  droit  given  by  the  statute  begin  by  stating  the  inquisition^ 
and  Aen  go  on  ^  et  modo  ad  hunc  diem  venit,  S^c.** 

(Note ;  the  only  difference  between  the  pleading  in  a  traverse  and 
monstram  de  droit  is,  that  one  is  pro  placito  dicii,  the  other  pro  placilo 
€t  monstraiiont  juris  dicii.) 

And  from  this  manner  of  pleading,  some  have  considered  the  party 
traversing  as  defendant;  but  when  it  is  considered  that  this  traverse 
comes  in  lieu  of  the  petition  at  common  law,  and  that  it  does  not  sus- 
pend the  vesting  in  the  king  by  the  inquisition,  (Rex  \.  Roberts,  E.  17 
Geo.  II.  Stra.  1208.)  (a)  and  that  the  judgment  for  the  party  is  an 
amaaeas  manum,  and  the  judgment  against  him  a  nil  capiat,  it  seems 
clear  he  ought  to  be  deemed  a  plaintiff,  and  as  such  is  capable  of  beii^ 
nonsuited. — Rex  v.  Mason,  T.  1  Ann.  Salk.  448.  4  Hen.  VI.  12. 

These  proceedings  are  in  the  petty  bag-office,  and  the  record  is 
brought  from  thence  into  the  king's  bench  by  the  chancellor,  in  order 
chat  it  may  be  tried.— Trew.  P.  C.  652.  (b) 


(m)  In  this  case  it  was  said,  that 
the  traverse  of  an  inquisition  for  the 
king  is  considered  as  a  debt»  and  the 
prosecutor  may  carry  down  the  re- 
cord. 

(h)  In  traverse  these  rules  are  to 
be  observed  :  1.  That  the  traverse  of 
a  thing,  not  immediately  alledged, 
vitiates  a  good  bar :  2.  That  nothing 
must  be  traversed,  but  what  is  ex- 
pressly alledged  :  3.  That  surplusage 
in  a  plea  doth  noc  enforce  a  traverse: 

4.  That  it  must  be  always  made  to 
the   substantial   part   of   the    title: 

5.  That  where  an  act  may  indiffe- 


rently be  intended  at  one  day  or  an- 
other, there  the  day  is  not  travels- 
able :  and  6.  That,  in  trespass,  the 
day  is  not  generally  material,  unless 
the  matter  be  to  be  done  on  a  par- 
ticular  day.  JFood  v.Shcrby^  2  lloL 
llep.  37-  Rex  v.  KonvicA  Bp.  1  Rol. 
Rep.  235.  La/ie  v.  Alexander,  Yelv. 
122.  2  Lill.  Abr.  313.  So  if  the 
parties  agree  on  the  day  for  a  thing 
to  be  done,  the  traverse  of  the  day 
is  material,  otherwise,  not;  and 
though  it  is  proved  to  be  done  on 
another  day,  it  is  sufficient.  Uei/don 
V.  Godsale,  Palm.  280. 

Xt 


2l6a  TiiA VERSES.  [Part  V* 

It  is  not  clear^  diat  a  person  found  by  inquisition  to  be  a  lunatick  or 
idiot^  can  himself  traverse  tlie  inquisition;  {Sir  J.  Cuil's  Ca,  8jac.  L 
Ley.  26.) ;  however  it  is  certain,  that  such  traverse  will  not  suspend  the 
grant  of  the  custody  thereof.  (Ex  parte  Smithie,  1728.)  The  practice 
has  always  been  for  the  party  to  petition  the  chancellor  for  leave  to 
traverse,  and  then  the  diaucellor  will  upon  proper  grounds  give  such 
leave,  and  suspend  the  grant  of  the  custody  in  the  mean  time. — Sir 
J,  Knapet^s  Ca,  \0  Ann. 

And  it  is  not  uncommon  to  grant  such  leave  npon  terms,  such  as 
upon  condition  that  some  third  person  who  claims  under  conveyances 
from  the  party,  will  agree  to  be  bound  by  the  event  ,of  the  traverse. 
And  this  is  much  for  the  advantage  of  such  third  person,  for  tliough  he 
would  be  entitled  to  come  in  and  traverse  the  inquisition  pro  interesse 
[^^217]  9U0,  yet  be  must  do  that  at  *  his  own  espence;  whereas  where  leave  is 
given  for  the  party  to  traverse,  the  expence  must  be  paid  out  of  the 
estate ;  besides,  it  comes  with  less  prejudice  before  the  jury  when  the 
chancellor  so  far  countenances  the  traverse,  as  upon  inspection  and  en- 
quiry to  give  leave  for  it  to  be  carried  on  at  the  expence  of  the  party 
•against  whom  the  inquisition  has  been  found. — Rex  v.  Roberis,  M.  1743. 
in  Cane. 

But  beside  these  inquisitions  of  office  in  which  the  king  is  concerned, 
there  are  others  which  may  likewise  be  traversed  by  the  [nrties  interested  $ 
such  is  the  inquisition  taken  on  the  writ  of  noctauUrf  which  is  given  by 
frcstmirtster  2.  ISEd.  I.  st.  1.  c.  46,  (a)  where  any  one  having  a  r^bt 
to  approve  waste  ground  makes  a  hedge  or  a  ditch,  and  it  is  thrown 
down  in  the  night-time,  the  neighbouring  vills  shall  make  it  good  at  their 
own  expence,  in  case  they  do  not  indict  such  as  are  guilty,  and  for  that 
purpose  this  writ  commands  the  sheriff  to  inquire  into  the  truth  of  the 
fact,  and  who  did  it ;  and  if  the  jury  return  that  they  are  ignorant  who 
did  it,  the  return  being  filed  in  die  crown-office,  there  goes  out  a  writ  of 
enquiry  of  damages  and  distringas  to  the  sheriff,  to  distrain  the  neigh- 
bouring vilb  to  make  new  hedges  and  ditches  at  their  own  expence,  aod 


(fl)  By  tlic  better  opinion,  this  county  to  enquire  of.  and  indict  the 
writ  lies  for  the  prostration,  as  well  offenders,  which,  Lord CoA:e  (in  2/»*^. 
of  all  inclosurcs,  as  those  improved  476,)  says,  should  be  a  year  and  a 
out  of  commons;  but  if  it  be  not  day.  \\de  Rex, y.  Epwortk  Inhabit- 
in  the  night,  this  writ  will  not  lie,  anta,  Cro.  Car.  440.  1  Kebl.  545. 
and  there  ought  to  be  a  convenient  If,  however,  any  of  the  offenders  be 
lime  (which  the  court  will  judge  of)  indicted,  that  must  be  pleaded  by 
before  the  writ   is   brought  for   ihc  dtlcndants. 

also 


Chap.  I.]  traverses. 

also  to  restore  the  damsges,  (a)  and  upon  this  distringas  the  defendants 
may  come  in  and  traverse  the  fact  of  the  inquisition,  or  they  may  plead 
that  some  of  the  offenders  have  been  indicted,  or  traverse  that  the  party 
sustained  damages  to  the  sum  found :  (2  Insi.  476.)  But  in  other  cases 
of  writs  of -enquiry  of  damages  the  party  cannot  traverse  the  quantum  of 
the  damages  found,  because  he  has  confessed  himself  liable  by  lettiiig 
judgment  go  against  him ;  besides,  be  may  give  evidence  on  the  writ  of 
enquiry,  because  be  is  before  the  court;  but  in  this  case  the  writ  of  en- 
quiry is  founded  upon  the  return  of  the  first  inquisition,  and  the  parties 
are  never  before  the  court  till  they  are  so  brought  by  the  distringas, 
therefore  have  bad  no  previous  opportunity  of  controvertbg  tlie  matter.—* 
QLiLJbr.  217. 
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(a)  The  charji^es  for  the  defence 
of  the  several  vills,  should  be  raised 
by  agreement,  and  if  they  cannot 
agree,  each  vill  must  bear  its  own 


charge,  as  in  case  of  a  suit  against 
an  hundred,  till  execution,  and  then 
the  statute  SjEliz.  c,  13,  has  pro- 
vided a  remedy. 


CHAPTER    11. 


[218] 


OF   PROHIBITIONS* 

THE  courts  of  fVtstmifister  Hall,  having  a  general  superintendent 
over  all  other  courts,  will  grant  a  prohibition  to  stay  the  proceedings  of 
an  inferior  court,  either  pro  defect u  jurisdictionis,  pro  drfectu  triationis^ 
or  for  proceeding  as  the  law  of  the  land  does  not  warrant :  And  if  the 
judge  or  party  proceed  notwithstanding  the  prohibition,  an  attachment 
may  be  had  against  him,  or  an  action  upon  the  ease,  (a) 

When 


Ca)  In  notion  of  law,  and  in  a 
practical  sense,  this  action  is  founded 
on  an  attachment  against  defendant 
for  a  contempt,  in  proceeding  after 
service  of  a  prohibition ;  but  it  is  a 
mere  fiction  to  try  whether  the  infe- 
rior court  ought  to  proceed  further 
in  the  suit,  for,  in  fact,  the  defendant 
is  not  served  with  any  prohibition, 
and  therefore  cannot  be  actually  in 
contempt ;  yet  this  matter  is  alledged 
pro  forma,  and  to  give  the  action  the 
requisites  of  a  suit.  The  supposed 
contempt  is  the  reason  of  its  being 


a  qui  tarn  action;  for  it  is  a  rule,  that 
in  all  cases  of  contempt  to  the  king, 
the  action  must  be  to  answer  the 
king  as  well  as  the  plaintiff.  Anon. 
Mo.  64.  This  fiction  seems  to  have 
been  derived  from  the  ancient  prac- 
tice, for,  formerly,  the  court  of  com- 
mon law,  it  is  said,  could  not 
grant  a  prohibition,  unless  the  party 
were  in  contempt  for  proceeding  af* 
ter  service  of  a  prohibition,  and  an 
aUas  and  piuries  directed  to  him  out 
of  chancery;  and  in  that  case  an 
attachment  sur  prohibition  issued 
>  against 


818tf  FHOHIBITIONS.  [pAttT  V. 

When  t  prohibitioii  is  moved  for,  tbe  method  Wfer  like  perty  to  file 
a  suggestion  in  court,  statiiq;  tbe  proceedings  dmt  bate  bees  bad  ki  the 
eourt  bdow^  and  then  suggesting  the  reason  why  be  prays  the  prohibi- 
tion ;  opon  this  tbe  court  grants  a  ririe  for  tbe  other  party  to  sbew  caom 
why  a  writ  of  prohibition  should  not  issue ;  and  if  it  appear  to  the  cooit 
Aat  surmise  is  not  true,  or  not  clearly  strfBcient  to  ground  tbe  prohibi- 
tion upon,  they  will  deny  it;  otherwise  they  will  make  tbe  rule  abeolate 
fbr  the  prohibition,  and  if  tbe  matter  be  doubtful,  ihey  will  order  the 
party  to  declare  in  prohibition. — Aston  Parish  v.  Ca$tk  Birmidgep 
Hob.  67.  (a) 

When  the  eourt  inclines  to  grant  the  motion  for  a  prohibition,  tbe  de* 
fendant  has  a  sort  of  right  to  insist  thai  the  plaintiff  shall  declare ;  bat 
where  the  court  inclines  against  the  motion,  the  plaintiff  has  no  such 
right,  for  there  might  be  judgment  by  default,  and  tlie  court  be  obliged 
to  prohibit  against  their  own  opinion ;  and  it  is  no  injury  to  the  plaiatiff, 
as  he  may  apply  to  another  court.-— iter  v.  Ely  Bp.  M.  SO  Geo.  IL 
1  Bla.  81.   1  Burr.  198.  S.  C. 

Note ;  Where  the  party  is  ordered  to  declare  in  prohibition,  he  ought 
not  to  take  out  tlie  writ,  but  serving  the  other  side  with  a  rule  is  sufli- 


against  him,  returnable  in  B.  A.  or 
C.  B.  Whereupon  the  party  who  is- 
aned  •«!  the  prohibition  might  de- 
clare to  recover  the  damages  he  has 
sustained  by  defendant's  obstinacy. 
lAmgdmh'tCa.  lUCo.  5a,  wherein  8ir 
JB.  Ook€  says,  the  attachment  is  only  a 
judicial  writ ;  but  that  is  a  mistake ; 
it  IS  certainty  an  original  writ,  for, 
like  all  other  originii&  writs,  H  be» 
gNaa»  Si  A.  B.  fecerit  te  sccvrum,  Jfc, 
tunc  pone^  SfC.  Vide  Jcferson  v.  Dur^ 
Mam  Bp.  1  Dos.  &  Pull.  1121.  But 
she  prcseat  practice  is  to  6le  a  sug- 
fsation  in  court,  stating  the  nature 
of  the  case,  aiid  preceediu}^  bcl^w, 
nod  then  to  pray  (br  a  proiiibitiiML 

For  thie4actrine  in  prohibikioa  at 
targe,,  vsde  ^Inst.  60l.  6l8;  Ottd 
sea  the  opioson  of  the  judg^  dcli- 
^rered  by  £yre»  C.  J.  in  Domo  Pmv. 
caiA  Bom  v.  £.  Camirm.  2  IL  Bia. 
333^  Sar  a  masterly  tilitstvalton  af 
t^  natuie  and  object  of  sbis  pn^ 
ceadtng,  wiwt«  tiie  Chief  Jaslica, 
after  statiaf  the  «Be  aad  appiscatiaa 
of  a  proUbitiQa  to  rcsiraift  tbe  spa* 


•  4 


n 


rial  coarts,  thus  proceeded :  "  If 
"  any  man  who  hears  roc  shall  think 
**  that  he  observes  something  of  ob- 
"  liqnity  in  the  proceeding,  let  him 
•*  look  to  the  effect  of  it,  and  he  will 
he  satisfied.  8o  long  at  the  tem- 
poral courts  direct  parties  to  de- 
clare in  prohibrtion,  a  prohibition 
"  cannot  arbttmrrly  ts!?ue,  nor  upon 
^'  any  but  ihc  aMst  sabslantial 
'*  groundii,  and  the  balance  in 
•*  which  arc  to  be  weighed  all  the 
"  different  jurisdictions  in  which 
''  the  public  justice  of  the  coenty 
^<  is  adittini»tefi*d  to  the  people,  will 
"  be  ht»lilm  by  yoar  lordUfaips." 

fa  J  Which  he  docs  by  serving  the 
other  side  with  the  rule,  witboat 
raking  oat  a  writ,  and  iben  deliver* 
ia^  a  derlaratien  ;  Knt  as  the  dirrr* 
ti«si  to  divlare  is  ia  Csver  of  the  de- 
frodaai,  he  nay  aflerwasds  sobcut, 
and  refuse  the  deckratwo,  and  then 
the  eouct  wtU,  an  hts  apftkatiM. 
stay  the  proctriings  withowt  cosli. 
Gqige  T./oaef,.  a  8tm»  1149l 

cient; 


cknt ;  flnci  if  in  that  9mi  ht  obtaifi  jtidgm^nt,  the  Judgm^t  Is  dtf  prO' 

hMiio,  othertriM  it  is  qiHfd  eat  cofmiltaiia ;  tfairf efore,  if  the  piHi  tie  et- 

cottiimiiikaledj  the  maftdatoty  f^art  of  Alt  t^rit  io  adsoil  tb€  party  la  nbl 

to  be  obeyed  fill  aft^r  trittl  hnd^-^The  D^an  t.  Bishbp  of  Wdh,  M. 

25  Geo.  IL 

In  cases  of  tithe  and  such  sort  of  matters  where  many  thinfp  are  in 

eootroversy,  il  is  teiy  frequent  to  order  the  prohibition  •  to  stemd  as  to  [  *S10  ] 

part,  and  a  eonsultatioti  to  go  ds  to  tlie  othef  part*  (a) 

where 


^iii 


(a)  Where  the  ftnggssfion  is  to 
stay  a  suit  in  the  ecclesiaicical  ^oiirt 
for  subfltractidn  of  cithet  cvT  Olhef 
<9celes)a9tfcdl  does^  h  most  ht  prev«d 
by  two  witnesses,  by  virtue  of  sta* 
tnte  t  4^  3  £^.  VI.  c.  IS.  «.  14 ;  bftt 
this  statute  extends  only  le  tithes 
payable  dt  jttre^  and  not  to  sttdb  as 
are  against  common  right.  %Inti. 
662.  So,  k  is  saidi  that  froof  is  net 
necessafry,  whers  the  stfggtetion  is  in 
the  negative,  as  that  tbe  parsofiage 
is  not  }mpre|yTnite,  or  that  th^  lilnds 
do  not  lie  in  the  pariib,  or  that  the 
parson  is  not  iodaet^,  heeauife  a 
negative  cannot  be  proved.  IM.  8o 
wheve  the  suggestion  is,  that  the 
parson  has  nade  a  oontraet  for  bit 
tithes,  no  proof  is  neocssary .  Tmnnrt 
V.  SniaU,  Yelv.  lOa.     Cchb  v.  JSTiMf, 
ibid.  119>  However,  where  the  party 
ninst  prove  his  suggestion,  an  ffh^t^ 
of  the  pSoof  whkb  he  has  made  h 
drawn  out  and  entered  en  the  re* 
cord,  and  upon  this  tbe  coert  grants 
a  rale  to  shew  enose  why  a  probt- 
bition  should  mot  issne^  i^bicb  is 
afterwards  nalde  absolate  or  dis- 
.  charged,  acconfiag  to  csrcanstancer^ 
See  Mr.  SeijeaM  WUlUm'  n^(I.)  to 
Crouektrv.Coiii04,  1  Soond.  196. 

Tbe  eassa  in  irhich  the  cduits  *t 
Wtiiwdmter  have  interfend  to  re* 
strain  the  pfoec^dings  ef  inferior 
jurisdictions^  or  have  retocd  ^o  te 
do,  are  too  numctons  to  be  brought 
iviihin  tbe  prtsani  convpess :  the  ge* 
iieral  grbund,  however,  for  graflttng 
a  prohibition,  is  a*  eKOSSs  of  }nr»»> 
diction,  as  where  the  courts  below 
have  assumed  to  themselves  a  power 
to  act  in  matters  not  within  their 


cOgnia«fite.    BfiMi  f.  Bir  ddttH 
Goulii  2  H.  BiA.  100.    And  ef  lat^ 
ytni^,  (he  c^rt  has  intefftt^  iii 
Sedie  particuhbr  ca#c^.    As  where  it 
ef  p«ttfed  that  ft  to^M  tf  eppefal  hitd 
MO  jtfrfsdi<:tton,  the  eontt  of  K.  B, 
griMited  II  pfehibfHo*,    even  aflcf 
they  had  remitted  the  soit  tb  the 
toiirt    below,    itftd   aW&rded    c^ts 
stgit^nst  the  ttppellarrt,  aftd  fhottgh 
Uie  patty  apply^Ag  for  ft  prbhlbitioii 
appealed  to  that  court,    bittby  t. 
Coz€it$,  1  'f  .  Rep.  B5Z.    So  #here  A 
MoSiti  is  pAeadc^  hi  an  eetfesk^tkad 
ceuTt,  a  prohibifioif  may  be*  ghinted 
tit  any  time  befoM  final  SeniMce. 
S.  C.    And  it  will  be  granted  ftfM 
sentcVic<^,  if  it  artpears  oh  their  pro- 
ceedings, thftt  they  hate  exceeded 
th«$r  jurisdiction.     Lef^aH  v,  Ootr/fy, 
a  T.  Rep.  i.    Tberefbre,    though 
they  itfay  compel  ehttrehwafdens  to 
deliter  in  their  accotrms,  yet,  as 
they  tannot  decide  ftii  the  propriety 
of  their  chai^i,  the  court  will  grant 
a  prohilMtion,  if  they  do  it 

So,  to  8tay  a  suit  in  the  sYiectal 
CoKrt,  for  breakmg  opett  tie  chdrch 
ehest,  aiVd  taking  a<rfty  the  title* 
d^ds  to  t!i^  advo^son,  ft  prohibit 
ffon  Ires.  0<trdner  v.  ^rktr^  4  1*. 
Hep.  3^f . 

So,  a  prohtb'hron  isafUed  id  the 
bib^op  c^  C.  trhor  clafiMed  a  right  to 
present  by  lapse,  under  a  preieftte 
of  hh  thitatoriaf  poorer,  to  thtf  office 
of  (fatfon  rcstdentiary  of  his  choreh, 
H  Wttt%  a  frfthofd  Oifitfe,  AnA  ih% 
r?ghf  of  ehfct?on  bernrg  tn  ftitf  detfft 
and  chapter.  Chichester  Bp.  v.  Har* 
wood,  IT.  Rep.  650. 
After  sentence  in  the  ecdesiastiQal 

B  2  «0ttTt, 
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tl9a  PROHIBITIONS,  [PabtV. 

Where  an  issue  is  jotned  on  a  declaration  in  prohibition,  if  the  joiy 
find  a  verdict  for  the  plaintiff,  yet  they  shall  give  no  more  than  Is.  da- 
mages, for  it  is  in  nature  of  an  issue  to  inform  the  conscience  of  the 
court ;  but  after  he  has  had  judgment,  quadstet  prphibitio,  he  may  faring 


court,  in  a  tnatter  of  tithe,  wbether 
the  question  turned  on  the  construc- 
tion of  an  act  upon  a  doubt  raised 
whether  that  court  bad  not  mlscon- 
stmed  the  act,  tbe  court  of  K.  B,  di- 
rected the  plaintiff  to  declare  in  pro- 
hibition, for  the  more  solemn  adjudi- 
cation of  the  question,  which,  sup- 
posing the  court  below  to  have  mis- 
con&trued  the  act,  a  prohibition 
should  go  after  sentence  in  a  matter 
in  which  the  court  below  had  original 
jurisdiction,  or  whether  it  were  only 
a  ground  of  appeal.  Gore  v,  Gapptr^ 
3  East,  472. 

A  prohibition  was  granted  in  this 
case,  on  an  affidavit  that  the  defend- 
ant  (to  a  libel  fior  tithes  in  kind  in 
the  spiritual  court)  answered  on  oath, 
or  pleaded  a  moduM^  without  its  ap- 
pearing that  the  modMi  was  regularly 
pleaded  below,  so  as  to  be  put  in 
issue  there.  French  v.  Troik^  10 
East,  348. 

But  the  court  will  nci  grani  a  pro- 
hibUwtt  after  sentence  below^  if  the 
spiritual  court  has  cognisance  of  part 
of  the  charge  only,  and  not  the  rest* 
Cardake  v,Mapledor4tm^2T.  R.  473. 

Nor  after  a  sentence  of  the  special 
court  pronounced  on  a  libel  import- 
ing that  a  woman  was  of  most  licen- 
tious habits.  Lee's  Diet,  of  Prod. 
tit.  Prohibition. 

Nor  where  the  subject  of  a  suit 
in  an  inferior  court  is  within  its 
jurisdiction,  though  a  matter  be 
stated  in  the  proceedings  which  is 
out  of  its  jurisdiction,  unless  the  in- 
ferior court  be  ab«ut  to  try  such 
matter.  Dutens  v.  Robson,  1  H.  Bla. 
100. 

KoE  would  the  court  of  C.  B,  grant 
a  prohibition  to  prevent  the  execu- 
tion of  the  sentence  of  a  court  martial 
passed  against  A.  who  had  receiv- 


ed soldiers*  pay  ^but  had  assumed  the 
mtiitary  character  merely  for  the 
purpose  of  recruiting),  even  the  pro- 
ceedings in  the  court  martial  ap- 
peared to  be  irregular.  Grant  v. 
Sir  CharUs  Gould,  2  H.  Bla.  69. 

Nor  after  sentence,  where  the 
party  applying  had  permitted  the 
question  of  iisct  as  to  the  quality  of 
a  meadow,  to  be  tried  below.  Simm* 
bank  v.  Bradshaw,  cited  10  East,  349. 

Nor  to  the  special  court  upon  its 
rejecting  a  certain  optional  modm 
set  up  ihere,  such  modus  not  ascer- 
taining any  certain  time  when  the 
money  payment  was  to  be  made,  in 
case  the  option  were  to  take  it  in 
money.  Roberts  v«  Williams^  12 
East,  33. 

And  where  a  rector  was  cited  in 
the  Episcopal  Coosistorial  court,  to 
shew  cause  why  the  ordinary  should 
not  grant  to  a  parishioner  a  fticnlty 
for  stopping  up  a  witulowin  a  churcb, 
to  erect  a  monument,  to  the  granting 
of  which  the  rector  dissented,  not> 
withstanding  which  the  court  below 
were  proceeding  to  grant  the  faculty 
with  the  consent  of  the  ordinary. 
This  was  held  no  ground  for  a  pro- 
hibition, but  a  mere  matter  of  ap- 
peal, if  the  rector's  reasons  for  dis* 
senting  were  improperly  over-ruled. 
Bulwer  v.  Hau^  3  l^ast,  217. 

Where  the  special  court  inciden- 
tally determines  any  matter  of  com- 
mon law  cognizance,  such  as  the 
construction  of  a  statute,  otherwise 
than  as  the  common  law  requires, 
a  prohibition  lies  after  sentence, 
though  the  objection  do  not  appear 
on  the  face  of  the  libel,  but  is  col- 
lected from  the  whole  of  the  pro- 
ceedings below.  Gould  v.  Gapper,  5 
East,  345.  Vide  etiam  Palmer  \. 
Allicot,  Comb.  14. 


lus 
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his  ftcdon  upon  the  case,  and  re€Of  cr  the  damages  he  has  sustained.—* 
Carter  v.  Leed$f  M.  2  Geo.  II.  (a) 

A  prohibition  pro  defectu  jurudietionis  is  granted  as  well  where  the 
inferior  court  has  a  jurisdiction,  but  exceeds  it,  as  where  it  has  no  juris- 
diction at  all ;  (b)  for  if  the  judge  of  such  inferior  court  do  not  act 
agreeable  to  the  power  he  has,  it  is  the  same  as  if  he  had  no  jurisdic- 
tion, therefore  though  the  court  will  not  intermeddle  with  the  determina* 
tions  of  visitors,  but  presume  they  have  done  right  white  they  keep  wilb> 
in  their  visitatorial  power,  yet  if  they  exceed  it,  or  do  not  act  in  a  re- 
gular visitatorial  manner,  they  will  grant  a  prohibition. — Dean  and 
Bishop  of  Gloucester's  Ca.  T.  24  Geo.  II.  Smith  v.  Bradley,  E.  24 
Geo.  II. 

Note ;  Where  there  is  no  defectus  jurisdictionis,  but  only  triationis, 
the  defendant  must  plead  it  below,  and  have  his  plea  disallowed  before 
be  can  be  entitled  to  a  prohibition. 

As  to  the  third  cause  for  which  prohibitions  are  grantable,  the  rule  is, 
that  where  the  ecclesiastical  court  proceeds  in  a  matter  merely  spiritual^ 
if  they  proceed  in  their  own  manner,  though  that  is  different  from  the 
common  law,  no  prohibition  lies;  {Chadron  v.  Harris,  Noy.  12.);  as  in 
probate  of  wills  if  they  refuse  one  witness ;  but  if  they  have  conusance 
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Ca)  By  the  statute  S  ^  gW.  III. 
c.  1 1,  in  suits  upon  prohibitions,  the 
plaintiff  obtaining  judgment,  or  an 
award  of  execution  after  plea  plead- 
ed, or  demurrer,  shall  recover  his 
costs;  and  if  the  plaintiff  shall  be 
nonsuited,  or  discontinue,  or  a  ver- 
dict pass  against  biro,  the  defendant 
shall  recover  his  costs. 

After  plea  pleaded,  or  demurrer 
found,  plaintiff  in  prohibition  is  en- 
titled to  his  costs,  from  the  time  of 
the  suggestion,  which  is  taken  to  be 
from  the  commencement  of  a  suit, 
in  lieu  of  an  original  writ  in  pro- 
]) i  bi  tion.  Palmer  v.  IViUiams^  Barnes, 
1 3().  And  after  damages  or  enquiry, 
from  the  time  the  rule  for  a  prohibi* 
tion  was  made  absolute.  Seed  v. 
Wolfenden,  ibid.  148. 

And  where  plaintiff  was  nonsuited, 
the  defendant  was  denied  costs  of 
opposing  the  rule  for  the  prohibition. 
Say.  on  Costs,  137.  But  where  either 
party  succeeds  as  to  part  of  what  is 
in  issue,  he  seems  entitled  to  costs. 
Middkton  v.  Croft,   2  Stnu  1056. 


1063.  Malton  V.  Jeklam,  Barnes, 
138. 

If  the  defendant  succeeds  on  de- 
murrer, he  is  not  entitled  to  costs* 
Brjfmer  v.  Atkins^  1  H.  Bla.  \64, 
in  which  case  a  consultation  was 
awarded,  but  no  mention  of  costs ; 
and  Mr.TfiU,(Prac.851,)  cites  ^S.C. 
as  an  authority  of  a  long-standing 
period,  as  from  a  MS.  Neither  are 
executors  or  administrators  within 
the  statute  8  4r  9  ^.  HI-  fpr  that 
act,  sec»  $9  provides,  that  it  shall 
not  extend  to  them.  Scammelt  v. 
Wilkinson,  3  East,  202. 

(b)  Where  the  court  below  has 
originally  no  cognisance  of  the  cause, 
and  some  matter  arises  in  the  course 
of  it,  which  is  properly  triable  at 
common  law,  there,  if  the  parties 
submit,  and  the  court  below  exa^ 
mines  witnesses,  and  tries  the  mat* 
ter  (as  a  custom)  and  gives  sentence, 
it  is  too  late  to  apply  for  a  prohibi- 
tion afterwards.  HuU  v.  HvtcUns, 
Cowp.  424. 


of 
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of  the  prigina)  matter,  9nd  aq  incident  happen  wbicb  \s  of  temporal 
conusance,  or  triable  at  common  law,  they  must  Uy  it  9t  the  coaunon 
law  would;  {Brown  v,  Wentworth^  T.  4  J^c.  I,  Yelv,  92.);  as  in  a  suit 
for  a  leg^acy,  \i  the  defendant  pleiid  a  release  or  payment,  they  niust  ad- 
mit the  evidence  of  one  witiiess ;  but  if  they  admit  the  proof,  tliey  are  to 
judj^e  whether  he  be  credible  or  not :  ^^ereforc  if  they  determine  ^dnst 
his  evidence,  the  party  has  no  remedy  but  by  appeal.-r-5Ao//er  v.  Friend, 
H.  1  W.  IIL  Salk.  547. 

ytqte ;  Wh^re  a  person  i%  sued  in  the  ecclesiastical  court  for  a  seat  in 
the  churcbj  if  be  would  obtain  ^  prohibition  and  oust  the  ordinary  of 
jitrisdictioU)  be  mu^t  shew  such  a  leggl  ti^le  as  cannot  be  tried  in  the  ec« 
clesiastical  court,  which  can  only  be  by  prescription,  and  prescription 
ci|n  in  8i4ch  case  he  no  otherwise  proved  than  by  shewing  repairs ;  there- 
^*220  ]  fpre  iq  9  *  declaration  in  prohibition,  the  pljiintiff  regularly  ought  to 
set  out  a  custom  of  repairing ;  but  if  he  do  no^  if  the  defendant  do 
not  deniur,  but  go  to  triaj,  it  will  be  aided  by  the  verdict,  for  the  plaintiff 
ought  not  to  have  4  verdict,  unless  he  prove  a  custom  to  repair .-'^^S/AJ- 
mm  q.  t.  Yf  Ha^,  9  Qep.  {.  Comy.  368. 
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PART  VI. 

CONTAINIIfO   ONB    BOOK    OF 

EVIDENCE  IN  GENERAL. 

JtlAVlNO  draady  taken  notice  of  iIm  ierenl  nctions  whicb  waj  )ie 
bffou^t,  and  the  various  defences  to  be  made  in  sudi  actions;  as  also 
tbe  Evidence  necessary  to  support  the  same,  it  will  be  proper  new  la 
consider  the  theory  of  evidence  in  general,  and  to  hy  down  sndi  rules 
as  are  equally  applicable  in  dl  causes.  In  pursuing  this  enquiry,  I  haae 
made  great  use  of  Lord  Chief  Baren  Giiberin  treatise  on  the  saoia 
solgect :  However,  have  endeavoured  to  new-model  it  in 
as  to  reader  it  more  nsefal* 

Evidence  is  two^fold* 

A.  Written. 
B,  Not  written,  (a) 

A.  Written  EtUma  iSf 
I.  PubUc. 
II.  Private,  (b) 

As  to  Public,  that  is  likewise  two-fold,  via^ 

I.  Records. 
C  Maiitrs  of  an  inferior  Naiun»(e) 


I.  Public  written  Evidence. 

I  •  xCeCOROS  lire  the  memorials  of  the  legislature  and  of  di^  kbg's 
courts  of  justice,  and  are  authentic  beyond  all  manner  of  contradiction; 
for  there  can  be  no  greater  demonstration  m  a  court  of  justice  than  to 

appeal  to  its  own  transactions. 

-■■■  ■        I  I.    ■  ■  ■■■^.  ...^ — ■ —   ■       -- 

C(^)  Vide  post,  p.  283.  (cj  Vide  post,  p.  234.  ^ 

rA^  Vide  post,  ^.  249.6 

Statutes, 

m 

\ 
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Statutes.^^The  first  sort  of  records  are  acts  of  parliament :  these  are 
the  memorials  of  the  legislature^  and  therefore  are  the  highest  and  most 
absolute  proof;  and  they  either  relate  to  th^  kingdom  in  geiientli  and 
wre  called  general  acts,  or  only  to  the  concerns  of  private  persons,  and 
are  thence  called  private,  (a) 

A  general  act  of  parliament  is  taken  notice  of  by  the  judges  and  jury 
without  being  she^vn;  but  a  particular  act  is  not  taken  notice  of  with- 
out being  shewn ;  for  the  court  cannot  judge  of  particular  laws  which 
do  not  concern  the  whole  kingdom,  unless  that  law  be  exhibited  to  the 
court :  for  they  are  obliged  by  their  oaths  to  judge  of  all  matters  coming 
before  them  secundum  leges  et  consuetudinem  jinglia,  and  therefore  they 
cannot  be  obliged  ex  officio  to  take  notice  of  a  particular  law,  because 
it  is  not  lex  Anglia^  a  law  relating  to  the  whole  kingdom ;  and  there- 
fore, like  all  other  private  matters,  it  must  be  brought  before  diem  to 
judge  thereon. 

But  a  private  act  of  parliament,  or  any  other  private  record,  may  be 
brought  before  the  jury,  if  it  relate  to  the  issue  in  question,  thoiigh  it 
be  not  pleaded ;  for  the  jury  are  to  find  the  truth  of  the  fact  iu  question, 
according  to  the  evidence  brought  before  them ;  {Needier^.  Winton  Bp, 
1614.  Hob.  2270  and  therefore,  if  the  private  act  do  evince  the  truth 
of  the  matter  in  question,  it  is  as  proper  evidence  to  the  jury  as  any  re- 
cord, or  any  other  evidence  whatever :  nay,  since  such  records  are  most 
authentic,  it  is  the  mos^  proper  sort  of  evidence. — TaUntine  v.  Denton, 
T.  1605.  Cro.Jac.  112. 

On  an  attaint  a  particulaf  act  of  parliament  cannot  be  given  in  evi- 
dence to  the  grand  jury,  which  was  not  given  in  evidence  to  the  petit 
jury ;  for  since  on  the  attaint  the  former  verdict  is  ca|led  in  question, 


faj  Public  Ads  are  presumed  to 
be  known  to  all  men  as  the  general 
law  of  the  land,  and  the  printed 
statute  books  are  evidence,  unless 
where  they  differ,  and  then  those 
which  have  been  examined  with  th» 
original  roll  shall  be  preferred.  Rtx 
V.  Jefries,  1  Stra.  446. 

But  Private  Jets  are  not  laws, 
but  facts,  and  must,  therefore,  be 
proved  by  copies  from  the  rolls  of 
parliament ;  yet,  in  one  case,  contrary 
to  the  universal  practice,  Parker, 


C.  B.  allowed  a  private  statute, 
touching  the  College  of  Physicians, 
to  be  given  in  evidence,  without  com- 
paring it  with  the  record.  Gilb. 
Evid.  10.  13.  So  the  king's  printer's 
copy  of  an  act  which  concerns  a 
whole  country  may  be  given  in  evi- 
dence. Vide  Dvpays  v.  Shepherd,  12 
Mod.  216.  These  inconveniences, 
however,  arc  now  frequently  prevent- 
ed by  the  declarations  of  the  legisla- 
ture,''that  acts  in  their  nature  prir«/e 
shall  be  deemed  public 


and 
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and  the  JU17  are  to  be  punished  for  the  miqaity  of  that  verdict ;  it  fol- 
lows of  consequencei  that  no  more  endence  can  be  given  than  was 
offered  to  the  petit  jury ;  for  they  could  not  make  any  discernment  but 
upon  the  evidence  offered,  and  therefore  ought  not  to  be  called  in 
question  upon  different  evidence. — Needier  v.  Winton  Bp.  l6l4.  Hob. 

227. 

But  a  general  statute  may  be  offered  in  evidence  to  the  grand  jury 
in  an  attaint,  though  it  were  not  offered  in  evidence  to  the  petit  juiy ; 
because  of  a  general  law  every  person  who  lives  under  it  is  supposed 
to  take  notice,  and  by  consequence  the  first  jury  in  their  decision  were 
obliged  to  understand  it,  otherwise  they  ou^t  to  have  referred  it  back 
to  the  decision  of  the  court ;  for  when  the  jury  take  upon  them  *  to  [  *  223  ] 
judge  of  the  whole  matter,  they  do  at  their  peril  take  upon  themselves 
the  understanding  of  the  law :  and  if  the  petit  jury  have  judged  without 
beii^  apprised  of  the  general  law  of  the  kingdom,  as  they  ought  to  be; 
yet  that  may  nevertheless  be  offered  to  the  grand  jury,  who  may  be 
made  sensible  of  such  general  laws  on  which  their  judgment  must  be 
founded. — Needier  v.  Winton  Bp.  sup. 

Now  the  distinction  between  a  general  and  a  particular  law  is  this ; 
whatever  concerns  the  kingdom  in  general  is  a  general  law ;  whatever 
concerns  a  particular  species  of  men,  or  some  individuals,  is  a  parti« 
cular  law. — Hollands  Case,  1597.  4  Co.  76. 

From  this  definition  it  is  plain,  that  the  same  law  may  be  both  general 
and  particular  in  different  parts ;  ex,  gr.  S  Jac.  I.  against  recusants  in 
general  in  disabling  them  to  present ;  yet  the  clause  giving  their  presenta« 
tions  to  the  universities  is  particular,  and  must  be  pleaded  or  found. — 
Needier  v.  Winton  Bp,  sup. 

A  law  which  concerns  the  king  is  a  general  law,  because  he  is  the  head 
and  union  of  the  common  wealth.  A  law  that  concerns  all  lords  is  a 
general  law,  because  it  concerns  the  whole  property  of  the  kingdom,  it 
being  all  holden  under  lords  mediate  or  immediate.  But  a  law  that  con- 
cerns only  the  nobility,  or  lords  spiritual,  is  a  particular  law,  because  it 
relates  to  no  more  than  one  set  of  persons ;  as  if  a  law  make  them 
liable  to  such  and  such  process.  Yet  perhaps,  if  a  law  related  to  the 
body  of  the  peerage,  it  would  be  deemed  a  general  law,  for  as  such  they 
are  part  of  the  legislature,  and  what  relates  to  the  constitution  is  a 
general  law. 

What  relates  to  all  officers  in  general  is  a  general  law,  because  it  con« 
cems  the  universal  administration  of  justice ;  as  that  no  sheriff  or  other 

officer 
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officer  should  take  a  reward  for  bis  office^  (a)  But  if  it  relate  only  to 
particular  officers,  and  not  to  the  admini^tratioD  of  justice,  it  is  a  par- 
ticular law.  (b) 

Wbat  relates  to  all  spiritual  persons  is  a  general  law,  inasmuch  aa  the 
religion  of  the  kingdom  is  the  general  concernment  of  the  whole  king- 
dom, as  21  Hen.  VIII.  13  Eliz.  10.  18  Eliz.  1 1.  But  what  relates  to  one 
set  of  spiritual  persons  is  particular ;  as  liie  act  of  11  Elii*  of  Bishops' 
leases. 

An  act  that  comprehends  all  trades  is  general,  because  it  relates  to 
traffick  in  general:  but  an  act  that  relates  to  grocers  or  butchers  is 
particular,  ("c^ 
r  224  ]  If  ^®  matter  of  a  law  be  ever  so  special,  yet  if  it  relate  equally  to  all, 
it  is  a  general  law :  But  a  law  relating  to  some  counties  or  parishes  is 
special. 

Though  it  be  regularly  true,  that  a  private  law  shall  not  be  taken  no- 
tice of,  unless  it  be  shewn,  yet  it  Mill  be  otherwise  in  case  such  private 
law  be  recognized  by  a  public  one :  Ex,  gr,  the  23  Hen.  VI.  c«  10.  re- 
lative to  sheriff's  bonds  is  a  private  law,  yet  4  ijr  5  Ann.  having  enabled 
the  sheriff  to  assign  such  bond,  the  court  must  take  notice  of  the  law 
that  enables  him  to  take  such  bond. — Saxby  v*  Kirku9,  H.  27  Geo.  IL 
K.  B.  Say.  11& 

But  there  are  some  cases  hi  which  public,  as  well  as  private  statutes 
ought  to  be  pleaded,  and  ihat  is  where  they  make  void  any  legal  solem* 
uities ;  for  in  this  case  the  construction  of  the  law  is  not  that  the  solemn 
contracts  shall  be  deemed  perfect  nullities^  but  that  they  are  voidable  by 
the  parties  prejudiced  by  such  contracts,  and  one  reason  of  this  construc- 
tion arises  from  this  rule  in  expounding  statutes,  vU,  Qiui$fuu  poiat  re^ 
nundarejuri  pro  se  introducto.  But  if  such  contracts  were  construed  to 
be  perfect  nullities,  that  rule  roust  be  laid  aside,  and  the  party  must  re- 
ceive benefit  by  the  law,  wbedier  he  would  or  not.    And  therefore  such 


fa)  Vide  Beniley  v.  More,  1  I^cv. 
86.  Ok^  V.  StU,  2  Lev.  103.  «.liith 
state,  that  the  statute  23  Hen.  VL 
c.  9,  relating  to  bail  bonds,  is  a  ge- 
neral law. 

(bj  Vide  etiam  Holhnd-a  Cu.  4  Co. 
76.  JB«MO|i  V.  IVeWy^  2  Saund.  154, 
155,  with  a  special  note  by  bcrjcant 
lVUitam$t  referring  lastly  to  Smnuei 
V.  Evam,  2  T.  R.  S69,  in  which  all 
the  authorities  were  cited,  and  where 
it  was  adjudged  that  the  statute  23 


lien.  VI.  c.  9.  is  a  public  act,  and 
therefore  need  not  be  pleaded. 

(cj  1  he  statute  2  Pi^.  4*  Af.  c.  II. 
concerning  using  the  trade  of  a  dyer, 
4*0.  not  being  a  cloth^worker,  4*^* 
though  it  concerns  a  paiticuUr 
thing,  and  therefore  is  private  in  its 
nature,  yet  X\\t  forfeiture  being  to  tie 
kingf  the  king  is  concerned,  and  that 
makes  it  a  j^lic  act-  ILv.  JBij^'i 
Skin.  429. 

acts 


acts  of  parliament  must  be  pleaded,  Uwt  the  purty  nmj  uppear  to  take  th« 
beneBt  of  iliem.  Another  reii3on  of  tbU  cpnstructioD  U,  that  as  ivbat 
shall  constitute  the  solemnities  of  a  contract  if  matter  of  law,  lo  it » 
iqatier  of  law  bow  these  9oIemnities  oug)it  to  be  defeated  and  destroyed. 
And  inasmuch  as  it  is  matter  of  law  by  what  solemnities  a  contract  it  to 
be  coosiitutedi  therefore,  when  any  action  19  founded  upon  any  lolemn 
contract,  that  contract  ought  to  be  preferred  to  the  court ;  now  it  were 
preposterous  that  the  law  should  require  the  contract  to  be  offered  to  the 
court,  that  it  may  appear  to  be  legally  made ;  and  that  it  should  not  re- 
quire it  to  be  offered  to  the  court,  how  it  is  defeated :  Both  certainly 
must  be  determined  by  the  same  judicature.  Therefore  you  cannot  give 
the  act  of  EliZn  touching  usurious  contracts,  in  evidence  on  the  general 
issue,  though  a  general  law,  but  it  ought  to  be  pleaded. — Hwnbenton 
V.  Howgellt  T,  1614.  Hob.  Ti.(a)  So  the  statute  of  the  sheriff's 
bonds  cannot  be  given  in  evidence  on  the  general  issue,  but  ought  to  be 
pleaded.  So  a  fipe  is  made  void  by  the  statute  of  fVedmifi$ier  fi.  e*  )• 
but  construed  only  to  be  voidable.  And  a  recovery  by  a  wife  with  a  se* 
cond  husband  is  made  void  by  1 1  Hen,  VIII.  but  construed  only  void* 
able.— Case  of  Sadler's  CQmp.  T.  30  Eli;.  4  Co.  ^9.  2  Inst.  536. 

If  an  action  or  information  be  brought  upon  a  penal  statute,  and  there  I  '^  1 
be  another  statute  that  exempts  or  discharges  the  defendant  from  the  pe^ 
nalty,  this  ought  to  be  pleaded,  and  cannot  be  given  in  evidence  on  the 
general  issMe ;  for  the  general  issue  is  but  a  denial  of  the  plamtiff 's  de- 
claration, and  the  plaintiff  has  proved  him  guilty,  when  he  has  proved  him 
within  the  law  upon  which  he  has  founded  his  declaration ;  so  that  the 
plaintiff  has  performed  what  he  has  undertaken :  but  if  the  defencbnt 
would  exempt  himself  front  the  fi;hai|;e,  he  should  not  have  denied  the 
declaration,  but  have  shewed  the  law  that  discharges  him* 

Another  difference  is  taken  between  where  lite  proviso  in  a  statute  is 
flsatter  of  fact^  and  where  it  is  matter  of  hiw.  (Jb) 

For  where  it  is  a  mere  matter  of  fact  it  may  be  given  in  evidence ;  aa 
if  an  action  of  debt  be  brought  against  a  spiritual  person  for  taking  a 

(aj  Samuel  v.  Evans,  Q  T.  R.  56[);  penalties,  ^c*     Such  discovery  and 

and  ante  p.  223  a,  f\.  (b)  contra,  conviction  may  be  f^ivcn  in  evidence 

(bj  The  statute  2  Geo,  II.  c.  24.  under  the  plea  of  nil  deUt^  and  need 

9»  8.   against  bribery  at  elections,  not  be  pleaded  specially.    Suilon  v. 

having  provided  that  an  offender  hav*  Bishop^  4  Burr.  2283.    Sibly  v.  Cmn- 

iug,  before  his  own  conviction,  dis»  ing^  ibid.  2464;   and  G(adm€r  v. 

covered  and  convicted  another  of-  99rnCf  cited  ibid,  1J467. 
fender,  shall  be  exempted  from  the  "-' 

fitrTOy 
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faim^  and  the  defendant  plead  quod  non  habmi  nee  tenuit  ad  firmant 
contra  formam  statuti:  The  defendant  may  give  in  evidence  that  it  was 
for  the  maintenance  of  his  house^  according  to  the  proviso  in  the  statute. 
But  on  an  information  on  5  Ed.  VI.  c.  14.  for  ingrossing,  the  defendant 
cannot  upon  the  general  issue  give  in  evidence  a  licence  of  three  justices 
according  to  the  proviso,  because  whether  there  be  a  sufficient  authority 
given  is  matter  of  law,  and  therefore  cannot  be  given  in  evidence,  but 
must  be  pleaded.   Anon.  Godb.  144,  145.  (a) 

A  saving  proviso  may  be  given  in  evidence  on  the  general  issue,  be- 
cause,  if  the  party  be  within  the  proviso,  he  is  not  guilty  on  the  body  of 
the  act  on  which  the  action  is  founded.   Ibid.  (£) 

Of  general  acts  of  parliament  the  printed  statute  book  is  evidence :  (c) 
Not  that  the  printed  statutes  are  perfect  and  authentic  copies  of  the  re- 
cords themselves ;  but  every  person  is  supposed  to  know  the  law,  and 
therefore  the  printed  statutes  are  allowed  to  be  evidence,  because  they 
are  the  hints  of  that  which  is  supposed  to  be  lodged  in  every  man's  mind 
already. 

But  in  private  acts  of  parliament  the  printed  statute  book  is  not  evi- 
dence, (d)  though  reduced  into  the  same  volume  with  the  general  sta- 
tutes :  But  the  party  ought  to  have  a  copy  compared  with  the  parliament 
roll ;  for  they  are  not  considered  as  already  lodged  in  the  minds  of  die 
people. 

However,  a  private  act  of  parliament  in  print  that  conceras  a  whole 
[  *226  ]  country,  as  the  act  of  Bedford  levels,  for  rebuilding  •  Tiverton,  8cc.  may 
be  given  in  evidence  without  comparing  it  with  the  record.  (Dupajf$  v. 
Shepherd,  M.  1698.  12  Mod.  216.)  And  these  things  are  die  rather  ad- 
mitted, because  they  gain  some  authority  from  being  printed  by  the 
king's  printer ;  and  besides,  from  the  notoriety  of  the  subject  of  diem 
they  are  supposed  not  to  be  wholly  unknown.  (Goodrightv.  Skitmer,  M. 
7  Geo.  II.  C.  B.)  And  for  this  reason  printed  copies  of  other  things  of 
as  public  a  nature  have  been  admitted  in  evidence  without  being  com- 


(a)  And  it  has  been  held,  a  de- 
fendant cannot,  in  any  action  upon 
not  guilty  pleaded,  give  a  licence  in 
evidence.  Vin.  Ahr.  (Evid.)  O.  b. 
pi.  1.  Et  vide  post  250. 

(bj  Vide  R.  v.  Talbot,  W.  Jo.  320. 

S.P. 

CcJ  Where  the  body  of  an  act  is 
general,  and  an  exception  to  that 
generality  is  afterwards  introduced 
by  nay  of  proviso  or  exception,  lie 


who  would  bring  his  case  within  that- 
exception  must  plead  it.  Stowell  v. 
Zouche,  Plowd.  376,  cited  in  Bom 
V.  Homy  7  East,  532. 

(dj  And  Lord  Kenyom  refused  to 
receive  in  evidence  thestat.  11  4"  12 
fV.  III.  for  preserving  the  navigation 
of  the  rivers  Avon  and  Frome^  printed 
by  the  king's  printer.  Edgar  y.Lcm, 
Guildhall,  H.  30  Geo.  III. 

pared 
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pared  with  the  original  :(a)  as  the  printed  proclamation  for  a  peace  was 
admitted  to  be  read  widiout  beii^  examined  bj  the  record  in  chancery,— 
Dupays  ▼•  Shepherd,  sup. 

Copies  of  Records.'^The  next  thing  is  the  copies  of  all  other  records; 
for  they,  being  things  to  which  every  man  has  a  right  to  have  recourse^ 
cannot  be  transferred  from  place  to  place  to  serve  a  private  purpose,  and 
therefore  the  copies  of  them  must  be  allowed  in  evidence ;  a  true  copy 
being  the  best  evidence  you  can  have,  (b)    But  a  copy  of  a  copy  is  no 

evidence^ 
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(a)  Mr.Peake  says,  that  parUd" 
niarjf  Journals  were«in  the  opinion 
of  Sir  Edward  Coke,  entitled  to  the 
authority  of  records^  and  he  has  re> 
ferred  us  (in  4  Inst.  ^3)  to  the  stat. 
6  Hen,  VIII.  c.  l6.  which  prohibits 
the  absence  of  any  of  the  members 
without  licence  entered  of  record  in 
the  clerk's  book.  The  general  opinion, 
however,  now  is,  that  the  house  itself 
not  being  a  court  of  record,  none  of 
its  proceedings  are  so,  and  though  for- 
merly copies  of  nothing  short  of  re- 
cords could  be  received  as  evidence  of 
the  originalji,  yet  now  copies  from  the 
books  of  either  house,  examined  with 
the  originals,  arc  equally  received  as 
evidence  of  the  proceedings  of  the 
house.  Jones  v.  Randal j  Cowp.  17. 
Rex  v.  l/>rd  George  Gordon^  Dougl. 
569  (590) ;  yet  in  cases  where 
either  house  merely  comes  to  a 
resolution  as  a  foundation  for  other 
proceedings,  such  resolutions  are  no 
evidence  of  the  fact  resolved.  Peake's 
Evidence,  53.  Therefore,  in  the  case 
of  Titus  Gates,  4  State  Trials,  39, 
the  resolution  of  the  two  houses,  as 
to  the  existence  of  the  Popish  plot, 
was  held  to  be  no  evidence  in  a 
court  of  justice  of  the  truth  of  that 
fact.  And  in  Rex  v.  Stockdale, 
Peake's  Evid.  53,  where  the  house 
of  Commons  had  resolved  that  a 
publication  was  a  libel  on  the  house; 
and  in  Rex  v.  Reeves^  ibid,  that  it 
was  a  libel  on  the  conbtitution,  and 
the  attorney-general  was  ordered  to 
prosecute;  the  jury  were,  neverthe- 
less, directed  to  consider  the  inten- 
tions of  the  defendants,  and  both 
parties  were  acquitted. 

(bj  Upon  the  trial  of  Lord  George 


Gordon,  sworn  copies  of  certain  en- 
tries in  the  journals  of  the  house  of 
Commons  were  produced  and  read  as 
evidence  on  the  part  of  the  crown, 
without  being  objected  to.  A.  r.Gor» 
don,  2  Dougl.  572  (590).  In  12 
Geo.  III.  Dunning  moved  for  a  rule 
on  the  East  India  Company,  to  pro- 
duce their  original  transfer-  bopks^ 
because  copies  from  them  could  not 
be  read  in  evidence,  alledging  that 
the  copies  of  nothing  but  records  are 
admissible  where  the  originals  can  be 
produced.  But  the  court  denied  the 
rule,  and  mentioned  several  instances 
where  copies  of  matters  not  of  record 
are  admissible,  as  copies  of  courts 
roll,  parish  registers,  SfC,  and  copies 
of  journals  of  the  house  of  Commons^ 
as  in  Birt  v.  Barton,  I  Dougl.  \6G 
(174).  Vide  R.  V.  Gordon,  .573  (5S/3X 
n.  3.  And  the  court  added,  that  the 
reason  ab  inconvenienti  for  not  pro* 
ducing  records,  applied  with  still 
greater  force  to  such  public  books  as 
the  transfer  books  of  the  East  India 
Company,  for  the  utmost  confusioii 
would  arise  if  they  could  be  trans'- 
ported  to  any  the  most  distant  part  of 
the  kingdom  whenever  their  contents 
were  thought  material  on  the  trial  of 
a  cauise.  The  court  granted  a  rule 
to  shew  cause  why  copies  of  those  en- 
tries in  the  transfer  books,  which  the 
party  meant  to  make  use  of,  should 
not  be  taken  and  read  in  evidence  on 
the  trial ;  the  rule  to  be  served  both 
on  the  solicitor  for  the  company  and 
the  opposite  party.  Bnt  the  correct 
principle  seems  to  be  laid  down  by 
Lord  Holt,  in  Lynche  v.  Clerke,  S 
Salk.  134,  that  whenever  an  original 
is  of  a  public  nature  f  and  would  be  evi- 
dence 
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tnAence,  for  the  rule  demands  the  best  evidence  the  ndtore  of  die  thing 
admits,  ttnd  (be  further  off  any  thing  liesr  from  the  first  original  truth, 
the  weaker  roust  be  the  evidence ;  besides,  there  roast  be  a  chasm  in  th6 
pftkrf' ;  for  it  cannot  appear  that  the  first  was  a  true  Copy. 

These  copies  are  two-fold  j 

1.  Under  seal. 

2.  Not  Wider  seat. 

First,  tinder  seat,  and  they  are  called  exemplifications,  and  are  of 
better  credit  than  any  sworn  copy:  for  the  courts  of  justice,  that  put 
their  seals  to  the  copy,  are  supposed  more  capable  to  exaoYine,  and 
tnore  etact  and  critical  in  dieir  examiiMtion,  ibaii  anotfatr  persos  is  of 
can  be. 

Exemplifications  wne  twd-^fold ; 
1 .  Under  the  broad  seat. 
S.  Utider  the  seal  ef  the  court* 
First,  Under  the  broad  seal ;  and  such  exemplification^  are  of  diem* 
selves  records  of  the  greatest  validity,  and  to  which  the  jury  ought  to 
give  credit  under  the  penalty  of  an  attahit. 

When  d  recordis  etemplified  under  the  broad  seat,  it  must  tlAet  ht 
a  record  of  the  court  of  chancery,  or  be  seat  for  into  the  court  of 
cfaanceiy  by  ctrtwfafif  wbich  is  the  centre  of  att  the  courts,  and  from 
thence  (fie  subject  receives  a  copy  under  the  attestation  of  the  great 

If 
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dence  if  produced*  an  immediate 
aiworn  copy  thereof  will  be  evidence. 
£.  V.  CordaUf  3  DougL  &7^  (59S)  n. 
In  proving  a  copy  of  a  record,  it  is 
enou^  if  the  person  producing  it 
swear  that  be  examined  the  copy 
whilst  aiK>tber  person  read  the  ori- 
gioal,  it  is  necessary  that  he  shouM 
iMive  himself  read  the  original,  but 
the  other  side  may  shew  it  is  not  a 
true  copy.  Reid  v«  Sheriff'  of  Stusejc^ 
1  Camper  4ti9-  In  this  case  defendant 
produced  as  evidence  a  book^  pur* 
porting  to  be  a- collection  of  treaties 
concludul  by  America^  which  was 
declared  to  be  published  byaatho* 
l^ity  tUcre«  a»  a  rcgukr  copy  of  the 
a#cb4ves  in  Waskingtau^  and  \\% 
Would  havo  proved  by  the  American 
teiaister  residvni  at  this  eourt  that  it 
was  the  rule  of  bi«  conduct.  But 
^n^ElknborovE^h  refused  to  admit 


this  evidence,  and  bekl  that  it  was 
necessary  to  have  a  copy  exantned 
with  the  archives  in  America.  He 
said,  be  woukl  not  have  admitted  a 
book  of  treaties  with  ^pM,  proved 
to  have  been  printed  by  the  kiag's 
printer  tbeiv.  Rithardsm^  y*  Amitr^ 
Sony  1  Camp*  65^  (n). 

(a)  Vide  GUk.  Evid.  14.  alnsl. 
I/^*  Soch  an- exempli fieationis' the 
only  cvidonee  where  tbe  A*ci>rd  is 
put  ia  issue  by  a  flea  ef  aa/  tiei  fv* 
iord^  in*  am  etfual  or  inferioF  ooart  x» 
thaiwkich  ^ve  ibe  judgaM«t.  Bat  if 
the  record  bo  pu^in- issue  ia  aw  aciiea 
in  a  superior  coasv  to  that  i»  whsefc 
it  is,  (be  sii^perior  court  may  issue  a 
C4rtiornri  to  cbe  inlerier  ooun  to  aar^ 
tify  it.  Vide  Ihmeu  v,  BrmoBp  i 
Burr.  1034;  aad  if  a^  record  e#  the 
same  eourt  ba  deaied,  tba  leroi^  it- 
self is  inspected' by  the  judges,  (^iV^ 

Psocf. 
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If  letters  patent  be  gWeii  in  cvidcace,  in  which  it  k  reched  thet  t 
certaiD  oflBce  wss  before  panted  to  J.  5.  and  that  J.  H.  suneodered  it 
to  the  king,  who  accepted  the  eaMe^  and  granted  it  to  J.  D.  this  ki  not 
enough  to  avoid  the  title  of  J.  S.  but  die  *  record  of  the  aorrender 
must  be  Aewn,  or  a  trtie  copy  of  it^  for  the  recital  of  soch  enrrender 
is  not  the  beat  eTidence  Ae  nature  of  the  thing  will  admit ;  and  it  would 
be  of  dangerous  consequence,  if  by  such  sort  of  suggiestion,  a  aaan'a 
title  might  be  avoided.  {Meade  v.  LtnthalL  SaUAwry  v.  Sp€$Mff  M. 
1637'  IB  RoL  Abr.  67B.)  But  if  letters  patent  were  given  m  evidenoe 
whereby,  in  consideration  of  the  surrender  of  former  letters  patent,  die 
king  grants  a  particular  estate  to  the  party ;  this  would  be  good  proof 
of  a  surrender,  for  the  taking  of  an  estate  by  the  secoad  letters  patent 
is  itself  a  surrender  of  the  first :  now  the  second  letters  patent  are  the 
best  proof  of  taking  audi  estate;  and  then  the  surrender  is  by  operation 
and  constrvction  of  law.  {%  RoL  Jbr.  681  {C.)pl.  5.)  And  in  die  case 
first  put,  if  the  defendant  wiB  take  advantage  of  the  redtal  of  a  former 
grant  as  proof  of  such  former  grant,  be  will  be  boond  by  the  recital  of 
die  eurrender ;  for  if  he  wHl  take  any  advantage  of  Ae  recital  he  aMKt 
admit  the  whole ;  bnt  if  he  produce  a  fovmer  patent,  that  wiH  put  the 
plaintiff  to  produce  the  surrender.  {Maftiapie  v«  FfettBrt^  K.  1091  • 
^  Vent.  170.)    So  if  letters  patent  recite  a  former  grant  to  another,  and 

grant 
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Praa.  (gD»  edit.  3.)  Le^ldta  Cm. 
10  Co.  90.  Abbot  of  Strata  Marcella's 
Ca.  9  Co.  30.  Co.  Lit.  117  (b).  Bro. 
Tr.  pi.  30;  and  the  }ary  are  bound 
to  credit  such  an  exemplification. 
Yet  when  the  record,  being  a  mere 
inducement  to  the  action,  forms  only 
a  part  of  the  evidence  to  the  jury,  as 
in  escape,  then  the  examined  copy 
shaM  be  snlKcient  evidence  of  k. 
Mgg  V.  Wkmion,  Palm.  5^4.  So  m 
debt  on  a  bail  bond  by  the  sheriff's 
aswaner^  p^aral^  alledged  a  bill  of 
Miidk$w^  iseutd  rn  the  original  ac- 
tion, which  defendant  denying,  plaifu 
ti#fvpliedy  that  **  the  writ  appeared 
by  the  records  of  the  court,"  and 
prayed  an  inspection  of  them.  On 
ilsm«rf«ri  the  eoart  hefd  tilat  the 
issoiag  of  a  writ  Ironi  another  court 
as  an  original  out  of  chancery  iv never 
%  reconi  in  B.  R.  till  tito  retnvn  is 
fitted,  hue  the  issakigof  a  writ  from 
B.  B.  is  alwttfs  u  matter  of  raeord  en 
th  e  roB  af  tbat  ee  vrt«    WMtmort  v. 


Ro9kt^  Say*  999%  and  tbo  casts  these 
cited. 

Every  matter  that  can  be  tried  by 
the  record  iSMlf  shaU  be  so  tried, 
and  the  party  shall  not  briag  it  od 
o/ttfd  ejcamen.  Foster  v.  Cale^  1  Stra* 
76. 

Ail  matters  of  fact  connected  with 
a  record  shall  be  tried  by  a  Jury. 
Hoe  V.  MankalL,  Cro.  tliV.  151. 
AMfoi  of  Strotn  MarceWi  Ca.  sup. 
and  Bro.  Ti*.  pi.  113.  2  Rol.  Abr. 
574.  pi.  7i  8.  Hfinii^i  Qt.  4  Co.  71- 
It.  V.  Km^^  Ld.  Raym.  14. 

As  to  Jkilure  of  reeorii, — ^If  It  be 
pinpcrfectly^seretit  or  imparrrally  it 
wilt  do^  if  enough  appear  to  prove 
the  muttdr  in  dispute.  Bi^o.  Fail.  Mec, 
pi.  9,  3,  4.  And  a  variance  hi  an 
immaieriai  part,  i»  net  fetal.  IbM. 
pi.  I.  Coaehmtm  v. Ife^fy,  Nob.  179, 
SecMS  if  in  a  nmienat  pupl.  Parry  v. 
Fkrk^  Hob.  SO91  RasMP  v.  Sfrat- 
ion^  I  If.  1^  4a.  Vanieri^rrgv.  Van^ 
dtrbfrgf  Hardr.  300.    Serjeanfls  Ca. 

Vy. 
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grant  the  office  io  commence  from  the  detennination  tliereof :  the  party 
claiming  under  the  second  must  produce  a  copy  of  the  first  grant,  that 
the  court  may  see  that  it  is  determined ;  for  there  can  be  no  other 
proof  of  the  determination  of  the  grant  but  the  grant  itself;  though 
perhaps  in  such  case,  if  the  recital  were,  that  it  was  determined,  the 
whole  recital  would  be  taken  together. — Ct<^  ▼•  Norfolk,  H.  1675. 
£  Lev.  108.  (a) 

Nothing  but  records  exemplified  under  the  broad  seal  may  be  ad- 
mitted in  evidence,  for  these  being  preserved  by  the  proper  officer  of 
every  court  from  all  razure  and  corruption,  are  supposed  to  be  so  fair 
and  unblotted,  that  there  can  be  no  danger  in  the  exemplification. 
'  But  the  exemplification  of  deeds  under  the  broad  seal  cannot  be  ad- 
mitted ill  evidence ;  for  they  being  in  the  custody  of  the  party,  and  not 
of  the  law,  are  subject  to  razures  and  interlineations,  and  therefore  ought 
to  be  produced  themselves,  as  the  best  evidence  of  the  contract. 

When  any  record  is  exemplified,  the  whole  must  be  exemplified,  for 
the  construction  must  be  taken  from  a  view  of  the  whole  taken  together. 
However,  this  rule  is  to  be  taken  with  some  restriction,  as  will  ap» 
pear  by  what  is  after  said  concerning  the  giving  sworn  copies  of  such 
records  in  evidence. — 3  Imi.  173. 

Secondly,  The  second  sort  of  copies  under  seal  are  Exemplifications 

r  *£28  ]    vnder  the  seal  of  the  courts  and  they  are  of  higher  credit  *  than  a  sworn 

copy,  for  the  reasons  formerly  mentioned ;   for  such  exemp^fications 

can  only  be  of  the  records  of  the  court,  under  whose  seal  ttiey  are 

exemplified,  (i) 

A  recovery  in  the  grand  sessions  of  Wales  under  the  seal  of  that 

court  may  be  giveu  in  evidence. — Olive  v.  Gut/i,  H.  1658.  2  Sid.  145. 

Hardr.  118.  (c) 

The 


Dy.  87.  Bro.  Fail.  Rcc.  11.  l6.  And 
on  failure  of  record  judgment  goes 
against  the  public  pleading  it ;  but  it 
is  only  the  records  of  the  English 
courts  that  are  in  themselves  con- 
clusive evidence,  for  those  of  the 
CQurts  in  Jamaica  are  not  so.  Walker 
v.  Witter ^  Dougl.  1.  Neither  are 
those  of  the  courts  of  great  session 
in  Walcs^  county  courts,  hundred 
courts,  and  courts  baron,  for  they 
are  not  courts  of  record.  Co.  Lit.  117. 
(a J  Patents  under  the  great  seal 
are  matters  of  record,  .and  may  be 
read  without  further  proof;  and  by 
statutes  3  &  4  Edw,  VI.  c.  4.  and 


IS  Eliz.  c.  6.  patentees  may  make 
title  by  shewing  the  exemplification 
or  constat  of  the  roll,  and  these  sta- 
tutes have  been  held  to  extend  to  all 
the  king's  patents.  Page's  Ca.  5  Co. 
53. 

(h)  Vide  Tooke  v.  Beawfort  Dule, 
Say. 297. 

(cj  And  so  of  a  county  palatine, 
by  Stat.  37  Eliz.  c.  9 ;  and  so  of  any 
other  court  established  by  parlia* 
mcnt. 

But  exemplifications  under  the  seal 
of  inferior  courts  are  not  evidence  of 
themselves.  The  production  of  a  di- 
ploma under  the  |  ivate  seal  of  St. 

Andrews^ 
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The.  second  sort  of  copies  are  those  that  are  not  under  teal,  and  thty 
are  likewise  two-fold ; 

1.  Sworn  copies. 

2.  Office  copies. 

First,  Stcorn  copies :  These  most  be  of  the  records  brought  ioto  court  in 
parclimenty  and  not  of  a  judgment  in  paper  signed  by  the  master,  though 
upon  such  judgment  you  may  takeout  execution ;  for  it  does  not  become 
a  permanent  matter,  till  it  be  delivered  into  court,  and  is  there  fixed  as  a 
roll  of  the  court,  and,  until  it  become  a  roll  of  the  court,  it  is  transfer- 
able any  where,  and  so  does  not  come  under  the  reasbn  of  the  law  that 
permits  the  givmg  of  a  copy  in  evidence,  (a) 

Where  a  record  is  lost,  a  copy  of  it  may  be  admitted  without  swearing 
it  a  true  copy ;  for  the  record  is  in  the  custody  of  the  law,  and  therefore, 
if  lo^t,  there  ought  to  be  no  injury  arising  to  the  party's  light,  and  con- 
sequently the  copy  must  be  admitted  without  swearing  any  examination  of 
it,  siiKe  there  is  nothing  with  which  it  can  be  compared.  (Green  v. 
Pmude,  T.  1674.  1  Mod.  117.  Price  v.  Torrington,  T.  1703.  Salk. 
^85.)  But  in  such  cases  the  instrument  must  be  according  to  the  rule 
required  by  the  civil  law,  vetustate  temporis  out  judidaria  cognitions 
roboraia.'^Corsin.  Dig.  2^. 

So  the  copy  of  a  decree  of  tithe  in  London  has  often  been  given  [in 
evidence  without  proving  it  a  true  copy,  because  the  original  is  lost.— • 
Mon.  E.  1764.  1  Vent.  257. 
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AndrexDSj  therefore,  is  no  evidence. 
MoiMV.  Thornton,  8  T.  R.  303;  but 
the  seal  of  the  cicy  of  London  is 
public,  and  will  prove  itself.  Wood^ 
mats  V.  Mason,  1  Esp.  N.  P.  Rep.  5Z, 
So  will  the  prerogative  seal  of  Can* 
terhurUt  to  an  administrator  in  a  cause 
relating  to  personal  estate.  Kemp^ 
ton  v.  CrosSf  Ca.  temp.  Hardw.  108. 
And  so  will  the  seal  of  a  notary  to  a 
protest  in  a  foreign  country.  Anon. 
2  Rol.  Rep.  346.  IVhitehorne  v.  Ports- 
mouth  Mayor  J  10  Mod.  66, 

Foreign  proceedings  are  generally 
proved  by  copies  under  the  seal  of 
their  own  court,  if  acting  on  the  law 
of  nations,  but  some  evidence  should 
be  given  to  authenticate  the  seal  of 
a  municipal  court ;  therefore,  though 
the  plaintiff  proved  the  judge's  signa« 
turc  to  a  Grenada  judgment,  yet  not 
being  able  to  prove  the  seal  affixed 
thereto  to  be  the  island  seal,  he  was 
nonsuited.  Henxy  v.  Adey^  3  East,  22 1 . 


(a)  In  contradiction  to  a  judg- 
ment in  the  king's  superior  courts,  na 
evidence  can  be  received,  so  there  all 
men  may  have  access ;  but  as  they 
cannot  be  removed,  they  must  be 
proved  by  exemplifications  or  sworn 
copies,  and  the  keeper  may  be  exa- 
mined as  to  the  condition  of  them, 
but  no  further.  Leighton  y.  Leightonp 
1  Stra.  210.  Therefore,  if  words  be 
era:eed,  though  witnesses  may  be  ex- 
amined to  shew  the  record  was  im 
properly  obliterated,  yet  the  record 
shall  not  be  falsified  by  shewing  that 
an  alteration,  whereby  the  record  was 
made  correct,  was  improperly  intro* 
duced.  Dickson  y.  Fisher ^  1  Bla.  664. 
4  Burr.  2279- 

Copies  of  judgments  must  in  gene- 
ral be  stamped  ;  but  in  Jofics  v.  Ran* 
dall,  Cowp.  ]7>  it  was  held  that  no 
stamp  wa9  necessary  on  a  copy  of 
the  minutes  of  a  judgment  in  Uoma 
Proc. 

GC  So 
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So  tlie  copy  of  a  recovery  of  lands  in  ancient  demesne  was  given  in 
evidence  \ihere  t\\e  original  wa5  lost,  and  possession  had  gone  a  long 
time  according  to  the  recovery.—- S.  C.  and  vide  GreEii  v.  Proude,  sup.  (a) 

When  a  man  gives  in  evidence  a  sworn  copy  of  a  record,  he  must  give 
the  copy  of  the  ^^iiole  record  in  evidence,  for  the  precedentor  subsequent 
words  or  sentence  may  vary  tiie  whole  sense  and  import  of  the  thing  pro- 
duced, and  give  it  quite  anotlier  face.  (3  Ltst.  173.)  However,  this 
rule  admits  of  some  exceptions.  In  cases  of  inquisitions  post  mortemy 
and  such  private  offices,  you  cannot  read  the  return  without  also  reading 
the  commission ;  but  in  cases  of  more  general  concern,  such  as  the  mi* 
nislePs  return  to  the  commission  in  Iletiry  the  Vlllth/s  time,  to  inquire 
into  the  value  of  livings,  it  would  be  of  ill  consequence  to  oblige  the 
[  ^229  3  parties  to  ^take  copies  of  the  whole  record,  aud  tlie  commisMon  is  a  tiling 
of  such  public  notoriety,  that  it  requires  no  proof. — Per  Hardw.  C.  in 
Sir  Hugh  SmithsoHs  Case. 

Secondly,  Office-copies.  Here  a  difiference  is  to  be  taken  betw^een  a 
copy  aullienticated  by  a  person  trusted  for  tiiat  purpose,  for  there  that 
copy  is  evidence  williout  proof;  and  ^  copy  given  out  by  an  officer  of  the 
court,  wjho  is  not  trusted  for  that  purpose,  which  is  not  evidence  without 
proving  it  actually  examined. 

The  reason  of  the  difference  is,  that  where  Ae  law  has  appointed  any 
person  for  any  purpose,  the  law  must  trust  him  as  far  as  be  acts  under  its 
authority ;  therefore  tlie  chirograph  of  a  fine  is  evidence  of  such  fine,  be- 
cause the  chirographer  is  appointed  to  give  out  copies  of  the  agreements 
between  die  parties  that  are  lodged  of  record. 

If  a  rule  of  the  court  be  produced  under  tlie  hand  of  the  proper  officer, 
there  is  no  need  to  prove  it  to  be  a  true  copy,  for  it  is  aa  original. — Selbj^ 
V.  Harris,  E.  l6i^8,  Ld.  Raym.  7^.(b) 

Where  the  <)e«d  is  inroUed,  the  indor!»ement  of  l!he  inrolment  is  evi- 
<3ence  without  furtl^er  proof  of  the  deed,  because  die  officer  is  iatnisEted 
to  authenticate  such  a  deed  by  inroiment ;  (e)  but  if  the  officer  of  die 


fmj  In  cases  of  lost  records,  how- 
ever, the  strongest  evidence  is  re- 
qiiifcd,  and  tl«i  coHateral  evidence 
shoiitd  pT'Ove  the  same  facts  as  the 
regular  would  Iiu  ve  done  if  subsisting. 
Knight  w.Dazilcr,  Hardr.  3*23.  This 
sort  of  evidence,  ho«vever,  can  only  be 
applied  to  cases  where  very  ancient 
records  arc  lost,  for  if  a  modern  re- 
cord be  lost^  and  the  contents  cnn  be 
ascertained,  the  court  %viU  permit  a 
fresh  one  to  be  engrossed.  Douglas 
V.  YuIIop,  Burr.  722. 


(bj  In  proving  a  copy  of  a  record, 
it  is  enough  if  tbc  perbon  producing 
it  suear  that  he  examined  the  copy 
v/hilst  another  person  read  the  ori- 
ginal, for  it  is  not  necessary  that  he 
himself  should  read  the  original,  but 
the  other  side  may  shew  it  is  nut  & 
true  copy.  Reid  Vi  Shcr^  of  Suh&tr^ 
1  Camp.  469. 

(c)  Vide  Kinnersley  v.  Orpe^ 
Dough  56,  S,  P. 


court 
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court  make  out  a  copy,  when  he  is  not  intrusted  to  that  purpose,  they 
ought  to  prove  it  examined,  because  being  no  part  of  his  office,  he  is  but 
a  private  man,  and  a  private  man's  mere  writing  ought  not  to  be  credited 
without  an  oath.  Tlierefore  it  is  not  enough  to  give  in  evidence  a  copy 
of  a  judgment,  though  it  be  examined  l»y  the  clerk  of  the  treasury,  be- 
cause it  is  no  part  of  the  necessary  office  of  such  clerk,  for  he  is  only  in- 
trusted to  keep  the  records  for  the  benefit  of  all  men's  perusal,  and  not 
to  make  out  copies  of  them.  So  if  the  deed  inrolled  be  lost,  and  the  clerk 
of  ihe  peace  make  out  a  copy  of  the  inrolment,  that  is  no  evidence  with- 
out proving  it  examined ;  because  the  clerk  is  intrusted  to  authenticate 
the  deed  itself  by  inrolment,  and  not  to  give  out  copies  of  the  inrol- 
ment. (a) 

ITie  office  copies  of  depositions  are  evidence  in  chancery,  but  not  at 
common  law  without  examination  with  the  roll ;  for  though  that  court 
have,  for  their  own  convenience,  impowered  their  officers  to  make  out 
such  copies  as  should  be  evidence ;  yet  the  particular  rules  of  their  courts 
are  not  taken  notice  of  by  the  courts  of  common  law,  and  therefore  they 
are  not  evidence  in  those  courts. 

Where  the  fine  is  to  be  proved  with  proclamations  (as  it  must  be  to  bar  [  *2303 
a  stranger)  the  proclamations  must  be  examined  *  with  the  roll,  for  the  chi- 
rographer  is  authorised  by  the  common  law  to  make  out  copies  to  the 
parties  of  the  fine  itself,  yet  is  not  appointed  by  the  statutes  to  copy  the 
proclamations,  and  therefore  his  indorsement  on  the  back  of  the  fine  is 
not  binding.—C/ie^/fe  V.  Pouwrf,  E.  Ass.  1700.  Aliens  Case,  IS  Car.  I. 
Clayt.51.  S.  P.(6) 


CaJ  On  a  proviso  in  a  duchy  lease, 
that   it    shall   be  inrolled  with    the 
auditor,  the  certificate  of  the  auditor- 
on  the  margin  is  sufficient  evidence 
of  the  inrolment.    The  memorandum 
on  the  margin  is  the  certificate  of  the 
proper  oflicer,  not  of  a  private  person. 
1  cannot  distinguish  this  case,  said 
JVilieSj  J.  and  that  of  a  bargain  and 
sale,  where  the  indorsement  on   the 
back  of  the  deed   by  the  proper  of- 
ficer is  al way s^  received  as  evidence  of 
the    inrolment.     This   case,   too,   is 
fortified  by  long  possession  under  the 
lease,  (from  1753  to  1777.)     At  any 
rate,  third  pcfsons  canoot  avail  them- 
selves of  a  forfeiture  of  this  kind  ;  but 
i  think  the  inrolment  is  sufficiently 
proved  if  it  were  against  the  grantor  ; 
Desides>  the  lease  is  admitted,  for  it 


is  stated  in  the  pleadings,  and  not 
traversed.  PcrAskhurst^^.  The  me- 
morandum is  sufficient  evidence  of 
inrolment :  for  what  other  purpose  is 
it  made?  Ptr Bullery  J.  The  lease, 
with  the  certificate  under  the  han4- 
of  its  own  officer,  would  bind  the 
crown  itself.  The  act  of  27  Hm.yilU 
c.  16.  does  not  provide  that  the  in- 
dorsement by  the  officer  shall  he  evi- 
dence of  the  inrolment,  and  yet  it  is 
constantly  admitted.  Kinnersley  v» 
QrpCf  Dougl.  56. 

(bj  The  proclamations  make  the 
bar.  By  the  alterations  in  the  4th 
of  Hen»  VII.  if  a  proclamation  is 
made  of  a  Sunday y  or  other  festival; 
it  is  error,  because  it  is  not  dies  ju^' 
ridicHt.  Dy.  181.6.  Plowd.  265. 


C  C2 
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paving  thus  sljcwn  how  the  record  is  to  be  given  in  evidence  by  pro- 
ducing a  copy  ;  we  must  next  inquire  in  what  manner^  and  in  what  cases 
thej  ought  to  be  evidence. 

K  It  is  regularly  true,  that  where  the  record  is  pleaded  and  appears  in 
the  allegations,  it  must  be  tried  by  the  court  on  the  issue  of  nul  tiel 
record,  and  in  such  case  the  record  itself  must  be  produced,  in  case  it  be 
a  record  of  (he  same  court ;  and  in  case  it  be  a  record  of  another  court, 
then  an  exemplification  of  it  piust  be  brought  in  sub  pede  sigiiU :  but  to 
this  there  is  this  exception,  that  where  tiie  record  is  inducement  and  not 
the  gist  of  the  action,  there  it  is  not  traversable,  but  must  be  given  in 
evidence  on  the  proof  of  the  declaration ;  for  nothing  can  be  of  itself  tra- 
versable that  does  not  make  a  fuH  end  of  the  matter,  and  it  cannot  make 
a  full  ei»d  of  the  matter,  if  fact  be  joined  with  it :  in  such  case  therefore 
the  issue  aaust  be  upon  the  fact  and  tried  by  a  juiy,  and  the  record 
may  be  given  in  evidence  to  support  the  fact ;  and  whenever  a  record  is 
offered  to  a  jurVj  any  of  the  aforementioned  copies  are  evidence. 

^.  As  to  recoveries  and  judgments.  A  praecipe  dotti  not  lie  against  a 
person  that  is  not  seised  of  the  freeiiold  ;  therefore  when  you  shew  a  re- 
covery, 70U  mutt  prove  seisin  in  the  tenant  to  the  precipe :  {a)  however, 
in  an  anci^  recovery^  aeisin  will  be  presumed,  especially  where  posses- 
sion l^as  gone  agreeably  tQ  it  ever  since;  for  that  fortifies  the  presump- 
tion, that  every  thing  is  ijigbtly  transacted  ;  but  in  a  modern  recovery  the 
seisin  UMJSt  be  proved,  b^aMse  from  the  recency  of  tlie  fact  it  is  easy  to 
be  done,  and  the  presumption  is  not  ii^  such  case  equally  fortified  by  the 
flubsequcnt  possession. — Green  v.  Proude,  E.  26  Car.  IL  1  Mod.  117. 

If  there  be  a  tenant  for  life,  remainder  in  tail,  and  they  join  in  a  com- 
mon recovery  with  single  voucher,  tliis  will  not  bar  the  tail ;  because  the 
praecipe  is  brought  against  both  as  joint-tenants,  and  he  in  remainder  has 
00  immediate  estaite  of  freehold,  and  a  remainder-man  is  not  bound  by  a 
recovery  had  against  tenant  for  life,  unless  lie  come  in  upon  the  aid- 
prayer,  or  as  vouchee  upon  a  double  voucher  ;  for  where  any  person  is 
properly  in  court,  and  does  not  defend  his  title,  he  is  barred  the  same  as 
r  *231  ]  if  he  had  no  title  at  all|  and  when  tenant  in  tail  is  *  barred  for  waut  of 
tide,  the  issue  can  never  after  recover  in  ajarmedou. — Leach  v.  Cole,  41 
&  42  Eliz.  2  Rol.  Abr.  S9o.  Briscot^.  Chamberlain^  29  &  30  Eliz. 
Mo.  eJ6.  (4) 

By 


(n)  As  to  sc'jsin,  although,  a  maQ  cases,  slrall  not  be  s<>  prejudiced   by 

bad  a  right  before  time  of  memory,  if  the  laches  of  his  predecessors  as  a 

he  or  his  ancestors  were  never  seised  private   mao^     Bucknoirs  Ca.  9  Co* 

qfterUmo  of  memory,  lie  is  ousted  of  34. 

his  right.     Diet,  per  Herle^  C.  J.  in  (b)  Tenaot  for  lifo,  and  remainder 

the  case  of  a  prior,  who,  in  many  in  fee,  he  in  the  remainder  in  fee  suf- 

fen 
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By  1 4  Geo.  II.  c.  20.  il  is  enacted, That  all  common  recoveries  suffered, 
or  to  be  suffered,  without  any  surrender  of  the  leases  for  life,  shall  be  valid. 
Provided  It  shall  not  extend  to  make  any  recovery  valid,  unless  the  per- 
son intitled  to  tlie  first  estate  for  life,  or  other  greater  estate  have  or  shall 
convey,  or  join  in  conveying,  an  estate  for  life  at  least  to  the  tenant  to  the 
praecipe.  And  by  the  same  act,  where  any  person  has  or  shall  purchase 
for  a  valuable  consideration  any  estate,  whereof  a  recovery  was  necessary 
to  conipleat  the  title,  such  person,  and  all  claiming  under  hint,  having 
been  in  possession  from  the  time  of  such  purchase^  shall  and  may,  after 
the  end  of  twenty  years  from  the  time  of  such  purchase,  prodace  in  evi- 
dence the  deed  making  a  tenant  to  the  pracipe,  and  declaring  the  uses  ; 
and  the  deed  so  produced  (the  execution  thereof  being  duTy  proved)' ahalf 
be  deemed  sufficient  evidence  that  such  recovery  was  duty  suffered,  ib  case 
no  record  can  be  found  of  such  recovery,  or  the  same  should  appear  not 
regularly  entered  ;  Provided,  that  the  person  siaking  such  deed  had  a 
sufficient  estate  and  power  to  make  a  tenant  to  the  pracipe,  and  to  suffer 
such  common  recovery.  It  is  farther  enacted.  That  every  common  re- 
covery suffered,  or  to  be  suffered^  shall,  after  the  expiration  of  twenty 
years,  be  deemed  valid,  if  it  appear  upon  the  face  of  such  recovery  that 
there  was  a  tenant  to  the  writ,  and  if  the  persons  joitting  in  such  recovery 
bad  a  sufficient  estate  or  power  to  suffer  the  same,  notwithstanding  the 
deed  to  make  a  tenant  to  sucli  writ  shall  bd  lost.  It  is  further  enacted. 
That  every  recovery,  shall  be  deemed  valid,  notwithstanding  the  fine  or 
deed  making  a  tenant  to  such  writ  shall  be  levied  or  executed  after  the 
time  of  the  judgment  given,  and  the  award  of  seisin :  pcQvided  the  same 
appear  to  be  levied  or  executed  before  the  end  of  the  term  in  which  such 
recovery  was  suffered,  and  the  persons  joiniog  in  sudi  recovery  had 
a  sufficient  estate  and  power  to  suffer  the  same. 

Though  regularly  no  recovery  or  judgment  is  to  be  admitted  in  evi- 
dence but  against  parties  or  priries,  yet  under  some  drctunstances  they 
may  ;  {a)  as  in  the  case  of  The  King  v.  Hebdeii,  (B.  le  Gbo.  II.  2  Str. 
1 109.  Andr.  389.  S.  C.  at  large,)  where  in  an  information  in  nature  of  a' 
quo  warranto,  a  judgment' of  oirsler  was  allowed  to  be  given  in  evi- 
dence to  prove  the  *  ouster  of  a  third  person,  (the  mayor)  by  whom  the*  [  •  232  } 
defendant  was  admitted. 

fers  a  common  recovery  with  a  single  the  recovery  \s  modem,  for  if  the  free- 
voucher,  and  this  recovery  is  ancicHi^  hold  is  in  the  tenant  for  life,  the  ^re- 
the  court  will  presume  a  surrender  cipe  ought  to  be  brought  against  biro, 
of  the  tenement,  because,  if  there  Anon.  1  Vent.  257-  Oilb.  Kvid.  21, 
has  been  a  constant  enjoyment  under  (a)  In  R.  v.  Grimti,  5  Burr.  2601, 
that  recovery,  it  shall  be  supposed  to  a  judgment  was  held  admisadble,  but 
have  a  lawful  fbundntiou.    Ahitr\t  not  conclusive. 

9.A» 
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d.  A$  to  verdicts,  the  rule  is,  that  no  verdict  shall  be  given  in  evi- 
dence, but  between  such  who  are  parties  or  privies  to  it.  {.Pike  v. 
Crouch,  1696.  1  Ra\m.  730.)  (a)  Therefore  if  diere  be  several  remain- 
ders limited  by  the  same  dt  ed,  a  verdict  for  one  in  remainder  shall  be 
given  in  evidence  for  one  next  in  remainder.  {Rushworth  v.  Pembroke, 
lG6b.  Hardr.  462,)  But  if  there  be  a  recovery  by  verdict  against 
tenant  for  life,  this  is  no  evidence  against  a  reversioner ;  for  the  tenant 
for  life  is  seised  in  his  own  right,  and  that  possession  is  propeily  his 
own,  and  he  is  at  liberty  to  pray  in  aid  of  the  reversioner  or  not^  and 
the  reversioner  cannot  possibly  controvert  the  matter  where  no  aid  is 
prayed.  But  if  he  come  in  upon  an  aid-prayer,  he  may  have  an  attaint; 
and  couscqueutly  the  verdict  will  be  evidence  against  him. — Erode  v. 
Owen,  44  &  45  Eliz.   Yelv.  22. 

If  a  verdict  be  had  on  tlie  same  point,  and  between  the  same  parties, 
it  may  be  given  in  evidence,  though  the  trial  were  not  bad  for  the  same 
lands,  for  the  verdict  in  such  case  is  a  very  persuading  evidence,  because 
what  twelve  men  have  already  thought  of  the  fact  may  be  supposed  fit  to 
direct  the  determination  of  the  present  jury  ;  but  then  this  verdict  ought 
to  be  between  the  same  parties,  because  otherwise  a  man  would  be 
bound  by  a  decision,  %iho  had  not  the  liberty  to  cross-examine;  and 
nothing  can  by  nioie  contrary  to  natural  justice,  than  that  any  one  should 
be  injured  by  a  deterpiination,  that  he,  or  those  under  whom  he  claims, 

was 


(a)  But  the  benefit  of  this  rule  is 
gen  era  11)  mutual.  It  is,  however, 
liable  tu  exception^  in  cases  where  a 
man  is  privy  in  estate  with  him  who 
recovers  the  verdict,  for  then  the  ver- 
dict will  be  evidence  fur  him,  though 
he  \\c»utd  not  havt;  been  bound  by  it 
had  it  been  the  other  way.  Gilb,  Ev. 
34.  Vide  Pike  v.  Crouch,  sup.  and 
Rujthu'orth  V.  Pembroke,  Hard.  462^ 
where  it  was  held,  that  if  there  arc 
se\ciul  iiraainriers  in  the  same  deed, 
and  the  possessor  recovers  a  verdict  in 
a  suit  a<^ainst  him  for  tho  land,  au« 
othei  n  mainJer-man  may  give  this 
verdict  in  any  action  against  him  for 
the  land  m  the  suit  of  the  same  plain- 
tiff, for  had  the  verdict  been  against 
the'i  erm«  r,  the  remainder-man  would 
have  I'tNMi  dispossessed.  So  had  there 
been  u  verdict  for  the  tenant  for  lifo 
in  ejectment,  where  no  aid  can  be 
prayeo,  the  reversioner  (ut  semb  ) 
might  give  this  verdict  in  evidence, 


because  he  would  have  been  pre- 
judiced b>  such  verdicr,  for  bis  re- 
version would  thereby  have  been 
turned  into  a  naked  right.  This, 
however,  is  doubted,  (vide  Gilb.  £r. 
35.)  and  the  pomt  seems  not  to 
have  been  determined ;  yet  in  Com. 
Dig.  Ev.  (A.)  5.  it  is  said,  that  a 
verdict  for  or  against  the  plaintiff, 
with  proof  of  the  evidence  by  him 
given,  shall  be  evidence  in  an  action 
by  another  against  him  for  the  same 
thing.  Per  Holt,  C.  J.  in  TiUy  v. 
Cowling,  1  Ld.  Raym.  744.  and  6'.  C. 
ib  mentioned  post,  p.  243 ;  but  it 
there  seems,  tliat  the  verdict  was  not 
given  in  evidence,  as  th^  xferdict  ttf  a 
jury  on  any  particular  point,  but  as 
evidence  of  a  confession  on  record  to 
lay  a  ground  f'>r  proving  what  a  de- 
ceased witness  had  sworn.  Peakc's 
Evid.39{n)  hut  when  it  is  said 
that  a  vciuict  is  not  evidence  for  or 
against  one  who  is  not  a  party  to  the 

cause, 
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vras  not  at  liberty  to  controvert.  But  it  is  not  necessary  that  \he  verdict 
should  be  in  relation  to  the  same  laud^  for  the  verdict  is  only  set  up  to 
prove  the  po'uit  in  question,  and  every  matter  is  evideuce>  that  amounts 
to  a  proof  of  the  point  in  question. — Sheruin  v.  Clarges,  1700, 1?  Mod* 
343.  S.  C.  nom.  Charges  v.  Sherviu.  (a) 

If  there  be  a  trial  of  a  title  between  J.  lessee  of  B,  and  E.  and  after- 
M'ards  there  be  a  trial  between  C.  lessee  of  £.  and  B,  C.  may  give  io 
evidence  the  verdict  found  against  /i.  for  this  was  the  sense  of  a  former 
jury  on  the  fact,  on  which  trial  B.  had  the  liberty  to  cross-examine;  for 
the  court  will  take  notice » that  in  ejectment  the  lessor  is  i\ve  real  party  in* 
terestedy  and  that  the  lessee  (or  nominal  plaintiff)  is  a  fictitious  person 
{Lock  v.  Norborne,  3  Jac.  IL  S  Mod.  141.  Rushworth  v.  Lady  Pem* 
broke,  II.  ig&  Q.0  Car.  II.  Ilardr.  472*)  But  a  person  that  haa  no 
prtjudice  by  tlie  verdict  against  B,  could  never  give  it  in  evidence, 
though  his  title  turn  on  the  same  point,  because  if  he  be  an  utter  stranger 
to  the  fact,  it  is  perfectly  res  nova  between  him  and  the  defendant;  and  r  •(>3^1 
if  it  could  be  no  prejudice  to  the  plaintiffj^  •  had  the  fate  of  the  verdict 
been  as  it  would^  he  cannot  be  entitled  to  reap  a  bene6t^  (l^)  forno  re- 
cord^ 


cause,  it  is  not  to  be  understood  that 
a  man  who  uses  another's  name  for 
his  own  benefit  is  not  bound  by  the 
verdict  which  is  given  against  him, 
for  the  court  will  examine  who  the 
real  plaintiff  or  defendant  is.  Giib, 
Evid,  35.  \*idc  Kinntrdtf  v.  Orpe^ 
Dougl.  499.  (517.) 

(a)  As  to  real  as  well  as  to  pergonal 
property,  the  rule  is,  that  when  a 
judgment  is  given  for  defendant  on 
the  merits,  the  plaintiff  is  precluded 
from  making  any  fresh  demand, 
therefore  if  any  fact  come  directly  in 
issue,  the  finding  of  a  jury  on  that 
fact  is  evidence  of  it  in  any  future 
dispute  between  the  same  parties,  or 
claimants  under  them,  though  in  re- 
spect of  other  lands.  Lewis  v.  ClargcSy 
Gilb.  Evid.  29.  Et  supra  S.  C  nom. 
Shfrain  v.  Clarges,  And  if,  in  tres- 
pass, the  right  to  an  easement  in  land 
be  put  on  the  record,  traversed  and 
found  against  the  party  pleading  it, 
such  finding  is  conclusive  against  the 
right  ;  and  if  the  same  plea  be  plead- 
ed to  another  action,  it  will  operate 
by  way  of  estoppel.  Outram  v.  Mart' 
wood,  3  East,  346.  But  though  a 
judgment  in  one  action  be  conclu- 
sive evidence  in  all  others  of  the  same 


degree,  it  is  no  bar  to  any  other  of  a 
higher  nature.  Terrors  v.  Arden^ 
Cro.  Eliz.  668.  6  Co.  7.  Nor  will  it 
in  any  case  be  conclusive  to  bar  other 
actions,  or  preclude  another  defence 
of  the  same  nature,  unless  the  point 
be  directly  raised.  Evelyn,  v.  Haynes^ 
cited  3  East,  365.  And  observe,  that 
it  is  only  against  the  party  to  an  ac- 
tion, or  a  claimant  under  him,  ihnt 
a  verdict  or  judgment  is  evidence ; 
for  it  is  none  against  third  persons  in 
a  civil  case,  the  first  principles  of 
natural  justice  requiring  that  a  man 
should  be  heard  before  his  cause  is 
decided ;  and  if  he  were  to  be  bound 
or  pnjudiced  by  a  verdict,  where  he 
had  no  opportunity  of  cross  examin- 
ing the  witnesses,  the  most  salutary 
rule  of  jurisprudence  would  he  over- 
turned.  Peake^s  Evid,  38. 

fbj  If  A,  prefers  a  bill  against 
B.,  and  B,  exhibits  his  bill,  in  re- 
lation to  the  same  matter,  against 
J,  and  C,  and  a  trial  at  law  is  di- 
rected, C.  cannot  give  in  evidence, 
the  depositions  in  the  cause  between 
j4.  and  8.,  but  it  must  he  tried  ea- 
tirely  vl  res  nova,  Rushworth  v.  Ladif 
PembrokCf  sup. 


If 
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cord  or  conviction  or  verdict  shall  be  given  in  evidence,  but  such  whereof 
the  benefit  may  be  mutual,  viz.  Such  whereof  the  defendant,  as  well  as 
the  plaintiff,  might  have  made  use,  and  given  it  in  evidence  in  case  it 
made  for  him;  therefore  a  conviction  at  the  suit  of  the  king  for  a 
battery  cannot  be  given  in  evidence  in  trespass  for  the  same  battery.— 
Richardson  v.  JViliiams,  M.  11  W.  III.  12  Mod.S19.(fl) 

When  it  is  said,  that  a  verdict  may  be  given  in  evidence  between  the 
same  parties,  it  is  to  be  understood  with  this  restriction,  that  it  is  of  a 
matter  which  was  in  issue  in  the  former  cause;  for  otherwise  it  will  not 
be  allowed  in  evidence,  because,  if  such  verdict  be  false,  there  is  no 
redress,  and  the  jury  are  not  liable  to  an  attaint. — Foster  v.  Jackson, 
T.  10  Jac.  I.  Hob.  53. 

The  exception  of  its  being  res  inter  alios  acta,  is  not  allowed  against 
verdicts  in  case  of  customs  or  tolls ;  for  the  custom  or  toll  is  lex  loci, 
and  facts  tending  to  prove  that  may  be  given  in  evidence  by  any  person, 
as  well  as  those  who  have  been  parties  to  such  facts  or  to  such  verdicts 
as  have  found  and  determined  them  ;  and  in  such  case  it  is  not  material, 
virhether  such  verdicts  be  recent  or  ancient. — London  City  v.  Clarke, 
1692.  Carth.  181.  (&) 

A  commission  under  the  seal  of  the  exchequer,  and  the  inquisition 
taken  thereon,  is  admissible,  though  not  conclusive  evidence :  and  so  are 


If  two  tenants  will  defend  a  title  prescriptive  mode  of  tithing.     Gilb. 

in  ejectment,  and  verdict  should  be  Eiid.  36.     The  right  of  a  city  to  a 

had  against  one  of  them,  it  shall  not  toll.     London  City  v.  Clarke^  supra. 

be  read  against  the  other,  but  by  Of  election  of  churchwarden.  Berry 

rule  of  court,     I*ock  y,  Norborne,  3  v.  Banner,  Peake's  Ni.  Pri.  156.    A 

Mod.  142.  customary  right    of    common,    or 

(a)  A  conviction  in  a  court  of  the  liability  of  a  parish  to  repair  a 

criminal  jurisdiction  is  conclusive  road.     Rex   v.  Pancras,    ibid.    219. 

evidence  of  the  fact,  if  it  comes  col-  A  public   right   of  way.     Reed  t. 

lateral  1>  in  controversy  in  a  court  Jackson,  1  Bast,  355,  n. ;  the  like  is 

of  civil  juribdiction;  yet  an  acquittal  evidence   for  or  against  the  right, 

in  such  courts  is  no  proof  of  the  re-  though   neither  of  the  parties  are 

verse.    So  a  copy  of  a  conviction  named  in  the  record,  or  claim  un- 

for  killing  game  was  agrecil  to  be  der  them.     Peake's  Rvid.  40,  41. 

evidence  in  bar  of  an  action  brought  So  where  in  an  information,  in 

for  the  same  offence.     R.  v.  Midlam,  nature  of  a  quo  xoarranto^  against 

3  Burr.  1720.  defendant,  as  bailiff  of  S.  be  made 

(bj    Another  exception  to  this  title  as  elected  uhder  the  bailiflship 

rule  is,   that  a  judgment  is  only  of  A.  and  B.,  and  on  issue  joined, 

evidence   between  the  parties,  and  whether  they  were  bailiffs,   or  not, 

claimants  under  them,   where   the  a  record  of  ouster  was  read,  and  al- 

disputed  matter  is  a  public  right,  in  lowed  against  them.  Rex  v.  Hcpden, 

which  case  all  persons  standing  in  2  Stra.  I] Op.     Yet  this  is  not  con* 

the  same  situation  as  the  parties,  are  elusive  evidence.     Rex  v.  Grimes,  2 

affepted  by  it,  as  a  verdict  finding  a  Burr.  2598. 


depositions 
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depositions  taken  thereon,  though  the  parties  in  the  cau$e  had  no  notice 
of  It,  nor  had  any  opportunity  of  defending  it. — Tooker  v.  Duke  of  Beau* 
Jhrt,  Burr.  146. 

Another  case,  in  which  this  exception  ought  not  to  be  allowed,  is, 
where  the  fact  to  be  proved  is  such  whereof  hearsay  and  reputation  are 
evidence,  and  therefore  a  special  verdict  between  other  parties  stating  a 
pedigree  would  be  evidence  to  prove  a  descent ;  for  in  such  case,  what 
fuiy  of  the  family,  who  are  dead,  have  been  heard  to  say,  or  the  general 
repatation  of  the  family,  entries  in  faipily  books^  monumental  inscrip- 
tions, recital  in  deeds,  Sfc.  are  allowed.  And  of  this  op'mion  was  Mr. 
Justice  fFriglU  in  the  Duke  of  AthoPs  case,  which  opinion  is  generally 
approved,  though  the  determination  by  the  rest  of  the  court  was  con- 
trary :-(]Vefl/,  exdem.  Duke  of  Athol  v.  Jfilding,  E.  J  740.  2  Sir.  1 151.) 
perhaps  founding  themselves  on  the  case  of  Sir  William  Clarges  v. 
Sherwin,  (M.  llW.  III.  12  Mod.  343.)  where,  in  atrial  at  bar, 
the  only  question  was  upon  the  legitimacy  of  the  Duke  of  Albe^' 
marie,  and  the  court  would  not  suffer  a  former  verdict  between  other 
parties  concerning  other  land  depending  upon  the  same  question  and 
title  to  be  read  in  evidence ;  but  there  it  did  not  appear  either  from  *  the  f  *'i34 1 
issue  or  verdict,  that  the  same  question  was  inquired  into  and  deter- 
mined. Besides,  the  giving  a  verdict  in  evidence  to  prove  a  particular 
fact,  viz.  that  John  had  a  son  Thomas,  is  very  different  from  giving  it 
in  evidence  to  shew  the  opinion  of  a  former  jury,  which  is  only  ihci^ 
deduction  from  a  variety  of  facts  proved  to  them. 

A  verdict  will  not  be  admitted  in  evidence  without  likewise  producing 
a  copy  of  the  judgment  founded  upon  it  {a),  because  it  may  happen 

that 


CaJ  It  is  an  established  rule,  that 
a  fact  which  has  been  once  decidccl, 
shall  not  be  agnia  disputed  between 
the  same  parties;  therefore,  a  judg- 
ment of  the  same,  or  a  concurrent 
jurisdiction,  whether  on  verdict  de- 
murrer, or  by  default,  if  directly  on 
the  point,  may  be  pleaded  in  bar,  or 
given  in  evidence  on  the  general 
issue,  as  conclusive  between  the 
same  parties  against  another  suit  for 
the  same  matter.  Vide  11  State 
Trials,  26l.  Marriot  v.  Hampton,  7 
T.  Rep.  26s.  Brouti  v.  M'Kinall^^ 
i  Esp.  N.  P.  Ca.  279.  It  was  other- 
wise held,  hpweviT,  '\T\Mosei  v.Mac- 
ftrlan,  2  Burr.  lOOy.     But  that  au- 


thority  was  questioned  in  P/tifips  v; 
Hunter,  2  H.  Bia.  414.  Marriott  v. 
Hampton,  sup.  And  by  the  same 
rule,  Hi  a  judgment  recovered  con- 
cludes the  defendant  from  afterwards 
disputinij:  the  debt,  it  aUo  precludes 
the  plaintitl'  Irom  recovering  more 
than  had  been  awarded  to  him.  Sed- 
dun  V.  Tittop,  6  W  llep.  607.  And 
in  general  it  is  a  rule  as  to  personal 
property,  as  well  as  real,  that  whtjro 
a  judgment  is  given  lor  defendant 
on  the  merits,  plaintiff  cannot  make 
another  demand »  either  in  the  same, 
or  any  other  form  of  action.  ////- 
c/icn  V.  Campbell,  2  Bl:i.  S27.  /"Vr- 
rurs  V.  Ardiu,  Cro.  Kliz.  6X)8.  ^  Co.  7. 

Hcd 
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that  the  judgment  was  arrested,  or  a  new  trial  granted;  but  this  rule 
does  not  hold  in  the  case  of  a  verdict  on  an  issue  directed  out  of  chan- 
eery,  because  it  is  not  usual  to  enter  up  judgment  in  such  case  ;  and  the 
decree  of  the  court  of  chancery  is  equally  proof,  that  the  verdict  was 
satisfactory  and  stands  in  force. — M  otgomerie  v.  Clarke,  1745,  at  De- 
legates, (a) 

4.  As  to  writs,  (b)  When  a  writ  is  only  inducement  to  the  action, 
the  taking  out  the  writ  may  be  proved  without  any  copy  of  it,  because 
possibly  it  might  not  be  returned,  and  then  it  is  no  record;  but  where 
the  writ  itself  is  the  gist  of  the  action,  you  must  have  a  copy  from  the 
record,  in  as  much  as  you  are  to  have  the  utmost  evidence  the  nature 
of  the  thing  is  capable  of,  and  it  cannot  become  the  gist  of  the  action 
till  it  is  returned,  (r) 

In  an  action  of  trespass  against  a  bailiff  for  taking  goods  in  exe- 
cution, if  it  be  brought  by  the  party  against  whom,  the  writ  issued,  it 
is  sufficient  for  the  officer  to  give  in  evidence  the  writ  of  Jieri  facias, 
without  shewing  a  copy  of  the  judgment :  but  if  the  plaintiff  be  not  the 
party  against  whom  the  writ  issued,  but  claim  the  goods  by  a  prior  ex- 
ecution (or  sale)  that  was  fraudulent,  there  tlie  officer  must  produce  not 
only  the  writ,  but  a  copy  of  the  judgment :  for  in  the  first  case,  by 
proving  that  he  took  tbe  goods  in  obedience  to  a  writ  issued  against 
the  plaintiff,  he  has  proved  himself  guilty  of  no  trespass;  but  in  the 
other  case  they  are  not  the  goods  of  the  party  against  whom  the  writ 
issued,  and  therefore  the  officer  is  not  justified  by  the  writ  in  taking 
them,  unless  he  can  bring  the  case  within  13  Eliz*c.  5.  for  which  por^ 
pose  it  is  necessary  to  shew  a  judgment. — Kent  v.  ff  right,  1669. 
1  Raym.  7S3.  (rf) 

2.  Public 


Sed  secus  where  the  first  action  fails, 
through  error,  misconception,  or 
misprision.  Lechmcre  v.  Topladj/, 
2  Vent.  169. 

fa)  But,  as  applicable  to  verdicts^ 
It  is  a  rule,  that  the  postca  is  no  evi- 
dence, nor  arc  they,  till  final  jud<;- 
ment  is  entered ;  but  a  postca  is 
good  evidence  of  the  trial  being  had 
to  let  in  an  account  of  what  a  de- 
ceased witness  had  there  proved. 
Fitton  V.  Walter y  I  Stra.  I6I. 

(b)  Writs  are  not  records  until 
ihey  arc  returned  and  filed  in  court. 
Sup.  r.t  vide  If  hit  more  v.  Rooke, 
Say.  QV9' 


(c)  In  C.  B.  the  officer  of  the 
court  always  inserts  the  day  oq 
which  the  writ  issues  in  the  seal, 
which  he  affixes  to  the  writ,  and  he 
sees  that  the  day  indorsed  on  tbe 
writ  is  agreeable  to  the  truth :  tbe 
writ  itself,  therefore,  is  held  suffi- 
cient evidence,  primd  facie ^  of  the 
day  on  which  it  issued.  AT.  25  Geo, 
III.  B.  R. 

(d)  All  writs  issued  in  vacatioa 
arc  tested  as  of  a  day  in  the  preced- 
ing term ;  and  when  an  issue  is 
made  up  by  bill,  plaintiff  is  stated 
to  have  brought  his  bill  ipto  court 

on  the  first  day  of  the  term,  or  of 

the 
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2.  Public  matters  of  an  inferior  nature. — ^Tbe  next  thing  to  be  cdn« 
sidered  is,  all  public  matters  that  are  not  records ;  and  they  all  come 
under  this  general  definition,  that  they  must  be  such  as  are  an  evidence 
of  themselves,  and  do  not  expect  illustration  from  any  other  thing,  C^) 
inch  are  court  rolls  and  transactions  in  chancery ;  and  the  copies  of  such 
matters  *  may  be  given  in  evidence,  in  as  much  as  there  is  a  plain  co-  [  *QSS  1 
berent  proof,  for  there  is  proved  upon  oath  a  matter  which,  if  produced, 
would  carry  its  own  lights  with  it,  and  by  consequence  would  need  no 
proof. 

Tlie  reason  why  t)ie  proceedings  in  chancery  are  not  records  is  this, 
because  they  are  not  the  precedents  of  justice,  for  tlie  judgment  there 
is  secundum  aquum  et  bonuni^  and  not  secundum  leges  et  consuetudines. 
And  the  reason  why  any  record  is  of  validity  and  authority  is,  because 
it  is  a  memorial  of  what  is  tlie  law  of  the  nation ;  now  chancery  pro- 
ceedings are  no  memorials  of  the  laws  of  England,  because  the  chan- 
cellor is  not  bound  to  proceed  according  to  the  laws. 

If  a  party  wants  to  avail  himself  of  the  decree  only,  and  not  of  the 

answer  or  depo  itions,  the  decree  being  under  the  seal  of  the  court  and 

enrolled  may  be  given  in  evidence  without  producing  the  bill  and  an- 

swer,  and  the  opposite  party  will  be  at  liberty  to  shew  that  the  point 

in  i^ue  there  was  not  ad  idem  with  the  present  issue. — Lord  Thanet  v. 

Patterson,  K.  B.  East.  12  Geo.  II.  (6) 

Inferior 


the  term  generally;  but  where  it  is 
necessary  to  shew  the  exact  day  on 
which  ihc  writ  issued,  either  party 
inuy  do  it.  Johnson  v.  Smithy  2  liurr. 
<^50.  Morris  v.  Ptfg^i,  3  Burr.  Il241. 
Uut,  generally,  the  filing  of  the  bill 
is  consid-  red  the  commencement  of 
the  suit,  and  therefore  m«iy  give  in 
evidence  any  cause  of  action  arising 
before  it,  though  after  the  writ.  Fos- 
ter V.  Bonner^  Cow  p.  45  4..  Whether 
the  action  is  bailable  or  not.  Best 
V.  fVildiNg,  7  T.  Rep.  4. 

Ca)  'Ihe  general  rule  is,  that 
wherever  an  original  is  of  a  public 
nature,  and  would  be  evidence,  if 
produced,  a  sworn  copy  shall  be  re- 
ceived iA  evidence.  Per  Holt,  C.  J. 
in  Lynch  v.  Chrle,  3  Salk.  154; 
iherelore, 

1.  Sworn  copies  of  entries  in  the 
journals  of  the  Commons  were  re- 
ceived OS  evidence  on  the  part  of 


the  crown  without  being  objected 
to.  Rex  V.  Gordon,  Dougl.  572. 
(590.)   Vide  ante,  pa.  226  a.  n.  (b) 

2.  Sworn  copies  of  the  books  of 
public  companies  are  admissible; 
and  in  M.  12  Geo,  llf.  a  rule  was 
made  on  the  East  India  Company, 
and  the  adverse  party,  to  shew  cause 
why  copies  of  entries  on  their  irans- 
fer-books,  should  not  be  taken  and 
read  in  evidence.  Fide  note  (3.)  to 
Rex  V.  Gordon,  sup. 

3.  So  sworn  copies  of  proceedings 
in  courts  not  of  record  are  admis- 
sible. 

4.  And  so  arc  parish  registers. 
f/>)  Yet,  in  !V heeler  v.Lowih,  Com. 

Dig.  tit.  Evidence,  c.  1.  Trevor,  CI. 
held  it  sufficient,  if  the  bill  and  au- 
swcr  be  recited  in  the  decretal  or- 
der, but  if  only  so  much  be  recited  as 
is  necessary  to  introduce  the  decretal 
part,  the  bill   aud  aniswer  must  be 

pioved. 
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Jtiferior  Coiir/9.— Also  the  rolls  of  the  couoty  courts,  (a)  and  the  pre- 
ceedings  of  the  ecclesiastical  court,  (6)  are  no  records^  because  these 
courts  are  not  derived  by  immediate  authority  from  the  king,  but  from 
the  bishop  or  the  baron  of  the  countj ;  and  there  is  no  court  dechra* 
tWe  of  ihe  sense  of  the  common  law,  but  such  as  receive  an  immediate 
authority  from  the  king,  the  person  intrusted  with  the  ciecutive  power 
of  the  law.  (c) 

Transactions  in  Chancery. — ^Tlie  bill  in  chancery  is  evidence  aganat 
the  complainant,  for  the  allegations  of  every  man's  bill  shall  be  supposed 
true ;  nor  shall  it  be  supposed  to  be  preferred  by  a  comisei  or  solici- 
tor without  the  party's  privity,  and  therefore  it  amounts  to  the  confessicn 
and  admission  of  the  truth  of  any  fact,  and  if  die  counsel  have  mingled 
in  it  any  fact  that  is  not  true,  the  party  may  have  hit  action ;  but  ia 
order  to  make  the  bill  evidence  against  the  complainant,  there  must 
be  proceedings  upon  it ;  for  if  there  were  no  proceedings  upon  it,  it 
should  rather  be  supposed  to  be  fited  by  a  stranger  to  bar  the  party  of 
his  evidence. — Snow  v.  Phillips^  V664.  1  Sid.  S20.  Modem  practice  is 
otherwise.  ((/) 

If  a  patron  sue  the  parson  on  a  bond,  and  the  parson  prefer  his  bill 
in  chancery  to  be  relieved,  stating  it  to  be  a  simoniacal  contract ;  the  bill 

and 


proved.  Le  Cavx  v.  Eden,  Dougl. 
579  ((^0\.)  Doubts,  however,  have 
twisted,  whether  the  decree  under 
seal,  which  docs  not  state  the  bill 
and  answer,  can  be  read  wirhout  evi- 
ilcncc?  of  those  proceedings.  Vide 
Trouellv.  Castle,  1  Keb.  21. 

(«)  See  more  of  court  rolls,  post^ 

p.  247. 

(b)  A  copy  of  a  probate  is  good 
evidence,  when  the  will  itself  is  of 
chattels,  for  there  the  probate  is  an 
originiil,  taken  by  authority,  and  is 
of  a  public  nature.  Al'itcr  where  the 
will  is  of  things  in  the  realty,  be- 
caose,  in  such  cases,  the  ecclesiastical 
court  has  no  authority  to  take  pro- 
bates; therefore,  such  probate  is  but 
a  copy,  and  the  copy  of  it  no  more 
■than  tho  copy  of  a  copy.  Hoc  v. 
^Jelihrope,  3  Salk.  154. 

'ihe  copy  of  an  origfnal  is  evidence 
wherever  the  original  is  evidence, 
(if  proved  a  true  copy ;)  but  the  copy 
of  a  probate  of  a  will  of  lands  is  no 
evidence,  because  the  probate  is  not 
an  oriainal  taiu'n  by  authoiity,  but 
unly  a  copy  of  a  copy.  R.  v.  Haines^ 
Comb.  J37.  Vide  Burn's  Ecc.  Law^ 
I S5. 


In  ejectment  tried  at  bar,  plaintiff 
made  title  as  administratrix,  and 
proved  her  administration  by  the  act 
of  the  court  fur  the  grant  of  it  to  htr; 
and  this  was  admitted  sufficient  evi- 
dence by  the  whole  court,  without 
shewing  any  grant  thereof  under  the 
seal  of  the  court.  Peaselie's  Case, 
1  Lev.  101. 

(c)  The  proceedings  of  inferior 
courts,  though  not  records,  are  some* 
times  required  to  be  ppoduccd  in  evi- 
dence, in  which  cases  it  is  unusual 
to  produce  the  book  of  their  original 
minutes,  as  well  those  previous  to  the 
judgment  as  the  judgment  itselfi 
which,  not  being  commonly  drawn  up 
in  form,  has  been  allowed  to  support 
an  action  on  a  judgment  in  a  county 
court.  Chandler  v.  Roberts^  Peake** 
£vid.  J5  ;  or  to  prove  an  attachment 
in  the  mayor  of  London's  court, 
Fisher  v.  Lane^  2  Bla.  836,  though 
the  plaintilf  is  not  thereby  precluded 
from  pleading  to  the  original  juris- 
diction of  such  courts.  Herbert  v. 
Cuoke,  Willcs,  36  n.  (a) 

(d)  But  now  the  courts  consider 
the  allegations  as  mere  suggestions  to 
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aiid  proceedings  upon  it  mty  be  given  iu  evidence  in  an  ejectnunli  in 
order  to  make  void  the  parson's  Uviag. 

But  on  an  issue  directed  out  of  chancery  to  try  the  validity  of  a 
deed,  where  one  J.  N.  was  produced  to  prove  be  wrote  it,  by  the 
direction  of  Lord  Ferrer^^  in  1720,  and,  to  contradict  his  evidence,  the 
plaintiffs  produced  a  bill  in  chancery,  preferred  in  17 19^  by  the  de- 
fendant, whicli  mentioned  the  deed;  the  court  would  not  suffer  it  to  be 
ready  though  an  answer  had  been  put  in,  because  it  was  no  more  than 
the  surmises  of  counsel  for  the  b^ter  discoiery  of  the  title. — However, 
in  all  cases*  where  die  matter  is  stated  by  the  bill  as  a  fact  on  which  [  •^SG] 
the  plaintiff  founds  his  prayer  for  relief,  it  will  be  admitted  in  evi- 
dence, and  will  anoount  to  pxoof  of  a  confession. — Ld,  Ferrers  \.  Shirley,^ 
H.  4  Geo.  II.  Fitzg.  196. 

Jldmission  and  comparison  of  hands. — Analogous  to  this  is  a  con^ 
fession  under  the  party's  hand  by  letter  or  otiierwise;  (ji)  however,  there 
is  a  great  difference  between  the  manner  of  giving  them  in  evidence. 
A  bill  b  proved  by  shewing  there  have  been  proceedings  upon  it,  for 
it  must  be  supposed  to  be  the  party's  bill  where  his  adversary  has  been 
compelled  by  the  process  of  the  court  of  chancery  to  answer  it.  But 
a  confession  by  letter  nmst  be  proved  to  be  of  the  party^s  hand-writing ; 
and,  where  nobody  saw  the  writing,  that  must  be  by  the  comparison  of 
hands.  {Jb)  Now  the  reason  why  the  comparison  of  hands  is  allowed  to  be 

evidence 


extort  an  answer  from  tlic  defendant, 
and  hold  it  only  eviilcnce  to  show  that 
such  a  bill  was  filed,  or  to  prove 
such  facts  as  arc  the  subject  of  repu- 
tation and  hearsay  evidence,  such  as 
the  plaintiff's  pedigree,  dpc.  Doe  ex 
dem.  Bowervittu  v.  Sifbourn,  7  T.  R.  2. 

(a)  See  more  as  to  the  party's 
confl»sion,  post,  p.  237>  n.  (a) 

fb)  Hand-wriiing  may  be  prov- 
ed by  belief,  as  presumptive  evi- 
dencc.  JR.  v.  liensey^  1  Burr.  642. 
But  that  presumption  must  be  sup- 
ported either  by  habitual  correspond* 
encc,  (Ferrers  v,  Shirley,  Fitzg.)  1.95, 
or  by  the  witness  having  seen  the 
part3'  write,  and  nothing  less.  Govld 
V.  Jones,  1  Bla.  3S4.  Cary  v«  Hti, 
Peakc's  Evid.  105.  In  forming  this 
belid^  however,  the  witness  must 
speak  from  the  impression  which  the 
haad*writing  made  on  his  mind  when 
he  looked  at  it.    Da  Costa  v.  Pym, 


ibid.  App.  xli.     Baicctti  v.  Serant\ 
Peakc'sN.  P.Ca.  142. 

Cotnparison  of  hands,  unsupported 
by  other  evidence,  is  inadmissible, 
Macfcrson  v.Thoyts^  Peake's  N.  P.  Ca. 
20,  unless  the  instrument  be  so  old  as 
to  render  it  impossible  to  procure  a 
living  witness  who  saw  the  party  write. 
Brookbttrd  v.  Woodlvy^  ibid.  n.  (a) 
But  where  some  witnesses  have  been 
called  to  prove  A//wiV/V//rfe  of  writ! n«, 
and  others  have  drawn  different  con- 
clusions from  the  same  materials,  the 
court  has  allowed  a  well  informed 
jury  to  in-pect  and  compare  them. 
AUcsbrook  v.  Rwtch,  1  Esp.  N.  P.  Rep. 
351.  But  \n.Da  Costa  v.  Pyrn,  Ken* 
yon,  C.  J.  said,  that  though  the  jury 
may  take  all  circumstances  into  their 
consideration,  yet  the  witness  shoiild 
only  form  his  opinion  from  the  cha- 
racter of  a  hand-wriiing;  nnd  liin 
lordship  add.d,  that   the   bc^t   rule 
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evidence  is,  because  men  are  distinguished  by  tlieir  hand-writing  as  well 
as  by  their  faces  ;  for  it  is  ver}'  beldom  that  the  shape  of  their  letters 
agree  any  more  than  the  shape  of  their  bodies.  Therefore  the  likeness 
induces  a  presumption  that  they  are  the  same ;  and  every  presumption 
that  remains  uncontested  hath  the  force  of  an  evidence.  But  in  the 
case  of  high  treason  comparison  of  hands  is  not  sufficient  for  the  original 
foundation  of  an  attaindiT,  because  there  must  be  proof  of  some  overt 
act,  and  writing  is  not  an  overt  act ;  but  it  may  be  used  as  a  circum- 
stantial and  confirming  evidence,  if  the  fact  be  otherwise  proved.^* 
(Rex  V.  Crosby,  E.  7  VV.  III.  12  Mod.  72.)  And  in  any  other  criminal 
prosecution  it  will  be  evidence  the  same  as  in  a  civil  suit ;  as  on  an  in* 
dictment  for  writing  a  treasonable  libel,  proof  of  the  hand-writing  wilt 
be  sutlicient  without  proof  of  the  actual  writing.  (Tayhr*s  Case,  23  Geo. 
II.  ai  Stafford,  Rex  v.  Ilensey,  31  Geo  III.  1  Burr.  644.) — The  case 
of  the  seven  bishops  went  upon  the  witness  not  being  enough  acquainted 
with  their  hand-writing,  and  not  upon  the  nature  of  the  evidence. — In  ge- 
neral cases  the  witness  should  have  gained  his  knowledge  from  having  seen 
the  party  write,  but  under  some  circumstances  that  is  not  necessary ;  as 
where  the  hand->K  riting  to  be  proved  is  of  a  person  residing  abroad,  one 
who  has  frequently  received  letters  from  bim  in  a  course  of  correspond* 
ence  would  be  admitted  to  prove  it,  though  he  had  never  seen  him  write. 
So  where  the  antiquity  of  the  writing  makesit  impossible  for  any  living  wit- 


was  that  laid  down  by  Yates^  J.  in 
llrovkbard  v.  J  Food  Uy,  sup.  for,  if  the 
jur^  were  to  look  at  the  papers,  their 
judiinicnt  ^*ould  depend  on  their 
knowUdgc  of  writing,  which  some 
might  possess  more  than  the  rest,  and 
though  it  was  best  to  rely  on  those 
veil  acquainted  with  tiie  character 
of  defendant's  hun<l,  >ct  the  jury 
may  compare  the  ditiereut  signa- 
tuies. 

In  Goofltitlc,  d.  Rcxitt  v.  Braham^ 
4  T.  Hep.  497t  an  inspector  of  franks 
was  allowed  to  prove,  thai  a  signature 
was,  in  his  opinio  n,  a  forc;ery,  from 
the  appearance  of  it ;  hwlKenyon,  C.J. 
in  Gary  v.  Pitt,  Peake's  Evid.  107. 
said,  that  such  evidence  was  wholly 
inadmissible.  Mr.  Pcake,  however, 
docs  not  admit  of  Lord  K,'s  doctrino 
to  iis  full  extent,  though  he  says 
tuch  evidence  j^hould  be  received  with 
great  cauiion,  {Law  of  Ev,  105, 106\) 
but,  he  says,  the  true  distinction  seems 
to  ba\e   been  taken  by  Hotham^  B. 


in  Rex  v.  Cator^  4  E^.  N.  P.  Rep. 
4I7»  where  a  clerk  from  the  posl- 
ofTice,  who  had  never  seen  defendant 
write,  was  allowed  to  give  general 
evidence,  that  the  anonymous  letter 
produced,  was  in  a  fei<;ncd  band, 
but  his  evidence  was  rejected  when 
asked  whether,  on  comparing  that 
letter  with  others  in  the  defendant's 
avowed  own  hand,  he  could  swear  it 
was  the  disguised  hand  of  the  same 
person.  Mr.  Pcake  therefore  adds,  that 
Rcvitt  V.  Braham,  sup.  may  still  be 
deemed  an  existing  authority  to  sbcw, 
that,  for  the  purpose  of  proving  a  banii- 
writnig  not  genuine^  such  evidence, 
is  with  great  caution,  admissible,  for 
the  want  of  freedom  in  writing  may 
arise  from  infirmity,  or  other  causes, 
which  those  unacquainted  with  the 
genuine  hand  of  the  writer  cannot 
consider  of,  but  which  a  jury  should 
seriously  before  tbcy  decide.  Pedit*s 
Eud.  106, 107. 
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ncss  to  swear  be  ever  saw  die  party  write.  {Gould  v.  Jones,  at  Westminster^ 
T,  2  Geo.  III.) — As  where  a  parson's  book  was  produced  to  prove  a  mO" 
dus ;  the  parson  having  been  long  dead,  a  witness  who  bad  examined 
the  parish  books^  in  which  was  the  same  parson's  name,  was  permitted 
to  swear  to  the  similitude  of  the  hand-writng,  for  it  was  the  best  evi- 
dence in  the  nature  of  the  thing,  for  the  parish  books  were  not  in  the 
plaintiff's  power  to  produce. — Per  Hardw.  Cane.  6  Dec.  1746.  (fl) 

jin  admission  of  a  debty  if  satisfactorily  proved,  is  the  strongest 
evidence.  But  an  offer  to  pay  money  by  way  of  compromise  is  not 
evidence  of  a  debt.  The  reasons  often  assigned  for  it  by  Lord  Mans- 
Jield  were,  that  it  must  be  permitted  to  men  ^*  to  buy  their  peace  ^ 
without  prejudice  to  them,  if  the  offer  did  not  succeed;  and  such  offers 
are  made  to  stop  litigation  without  regard  to  the  question  whether  any 
thing  or  what  is  due.— If  the  terms  **  buy  their  peace"  are  attended  to, 
they  will  resolve  all  doubts  on  this  head  of  evidence  :  But  for  an  ex- 
ample I  will  add  one  case.  If  A,  sue  B.  for  «£]C)0,  and  B.  offer  to 
pay  bim  ^20,  it  shall  not  be  received  in  evidence ;  for  tliis  neither  ad- 
mits or  ascertains  any  debt,  and  is  no  more  than  saying  be  would  give 
«£20  to  get  rid  of  the  action.  But  if  an  account  consists  of  ten  ar- 
ticles, and  B.  admits  that  a  particular  one  is  due^  it  is  good  evidence 
for  so  much. — Vide  etiam,  post,  p.  G94.  n. 

Admissions  of  particular  articles  before  an  arbitrator  are  also  good 
evidence,  for  they  are  not  made  with  a  view  to  a  compromise,  but  the 
parties  are  contesting  their  different  rights  as  much  as  they  could  do  on 
a  trial. — West  lake  v.  Collard  et  aF.  liridgewater  Summer  Assizes, 
1789.  cor.  Duller,  3.  (b) 
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(a)  But  in  another  case,  where 
plaiiitiflf  in  prohibition  oftbred  to  pro- 
duce the  book  of  a  parson  loqg  »incc 
dead,  to  prove  a  modus,  and  aUo  a 
number  of  returns  from  the  spiritual 
cQurt,  of  births  and  burials  in  the 
parson's  time,  signed  with  his  name, 
and  on  comparing  that  book  with  the 
returns,  it  was  said  it  would  appear 
that  the  hand-writing  was  the  same ; 
yei  Ygtes,  J.  refused  to  receive  this 
evidence,  and  said  he  knew  of  no  case 
where  comparison  of  hands  had  been 
allowed  to  be  evidence  at  alK  Brook^ 
bard  V.  Woodley,  MS.  Ca.  at  Horces- 
ter  Summer  Assizes,  1770,  which 
case  was  cited  with  approbation  be- 


fore Kenr/on,  C.J.  at  Guild/mil,  in 
M,  17vS8. 

fbj  A  bill  of  plaintiff's  demand  was 
delivtred  to  defcntlaut,  who  j)Ut  mark^ 
and  made  objeciions  to  some  of  tlu; 
articles,  and  ihenordi  ivd  a  copy  to  be 
made,  wiih  the  ohjrciions  indorsed, 
and  the  same  to  be  returned  to  plaiu- 
lifif.  Holt,  C.  J.  held  this  returned 
copy  a  good  admission  of  the  rest  of 
the  articles,  and  though  it  was  said 
an  admission  should  be  received 
iti  toto,  he  would  not  let  it  establish 
the  objcxrtlons,  upon  the  principle 
that  the  admission  was  complete  and 
entire  as  to  the  other  items.  IVorrall 
V.  Uolder,  Skin.  (VO'J. 

Answer, 
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Answer. — If  the  bill  be  evidence  against  the  complainant,  much  more 

l      *^  •  J  is  the  answer  against  the  defendant ;  because  this  is  *  delivered  in  upon 

oath.     But  then  when  you  read  an  answer  the  confession  mu^it  be  all 

taken  together,  and  you  shall  not  take  only  what  makes  against  him ;  for 

tlie  answer  is  read  as  the  sense  of  the  party  himself,  and  if  it  be  taken 

in  this  manner  you  must  take  it  entire  and  unbroken ;  (a)  therefore,  if 

upon  exceptions  taken  a  second  answer  has  been  put  in,  the  defendant 

may  insist  upon  having  that  read  to  explain  what  he  swore  in  his  first 

answer.— Ear/ o/*  Ua/A  v.  Bathersea,  M.  1694.  5  Mod.  10.  Rex  v.  Carr, 

T.  1669,  lSid.418.('6; 

An  infant's  answer  by  his  guardian  shall  never  be  admitted  as  evidence 
against  him  on  a  trial  at  law ;  for  the  law  has  that  tenderness  for  the 
affairs  of  infants,  that  it  will  not  suffer  him  to  be  prejudiced  by  the  guar- 
dian's oath.     So  the  answer  of  a  trustee  can  in  no  case  be  admitted  as 


fa)  To  ill  is  point  the  text  rcfi^rs 
lc>  2  Fent,  194  and  288,  but  the  re* 
fercnces  do  not  apply.     The  answer 
cannot  be  read  without  producing 
the  bill,  for  otherwise  it  does  not 
iippear  there  was  a  cause  depending;. 
But  the  answer  is  stronger  evidence 
against  the  defendant,   because  it  is 
on  oath  ;    but  when  the  answer  is 
read,   the  whole  must  be  taken  to* 
i^ciher,  as  well  what  makes  for  the 
defendant  as  against  him.     The  an- 
swer of   one  defendant  cannot   be 
read  against  the  other,  unless  such 
person's   answer   is   referred    to   for 
greater    certainty.     Anon.  1  P.  W. 
301. 

A  defendant's   confession    is   evi- 
dence against  him,  but  whate\cr  he 
insists  on  by  way  of  avoidance  must 
be  proved.     An  answer  need  not  be 
proved  to  be  sworn,  because  it  is  a 
proceeding  in  a  court  of  justice,  and 
is  tq  be  taken  as  upon  oath.     I'he 
copy  of  the  answer  is  suflicient  evi- 
dence: but  a  voluntary  affidavit,  not 
being  a  proceeding   in  a  court   of 
justice,  must  be  proved  by  the  ori- 
ginal, and  proved  to  be  sworn  ;  and 
depositions    may    be    read    without 
pnidueing  <he  bill  and  answer,  be- 
cause, if  depositions  arc  taken,  it  is 
presumed  a  cause  was  depending; 


but  these  depositions  cannot  be  read 
in  any  case  but  between  the  same 
parties,  and  not  strangers,  and  after 
the  death  of  the  party,  for,  if  living, 
viva  voce  evidence  is  to  be  proved ; 
but  de^iositions  were  admitted  to  be 
read,  though  not  between  the  same 
parties,  inasmuch  as  the  cause  re- 
lated to  the  same  lands,  and  the 
terre-tenants  were  parties  to  it.  Std 
qv(cre.  Tent: it  v.  Gresham^  I  Ch.  Ca. 
73. 

(b)  A  defendant  at  law  is  entitled 
to  have  bis  whole  answer  read  ;  and 
Mr.Pf^Ae  says,  that  so  far  was  this 
rule  carried  in  Earl  of  Bath  v.  Ba- 
thersca,  sup.  that  where  a  defendant 
had  answered,  and,  on  exceptions, 
put  in    a  second    answer,    he    was 
allowed    to  have  that  read   in  ex* 
planation,    on   an   information   for 
perjury,     it.  v.  Carr,  supra.    When, 
therefore,    an  answer  is   read,   the 
party  producing  it  makes  the  whole 
of  it  evidence  for  the  defendant,  of 
the  facts  stated  in  it,  yet  not  so  con- 
clusive, but  that  the  plaintiff  may 
contradict  it  by  other  evidence,  or 
the  jury  may,  from  the  result  of  the 
whole,  draw  their  own  conclusions 
as  to  their  belief  of  the  contents. 
Bennbn  v.  fFoodbridgCf  Dbngl.  758. 
C788.) 

evidence 


Part  VI.]  evidence.  237^ 

evidence  against  cestui  que  trust. — Eggfeston  v.  Speke,  M.  1  W.  &  M. 
3  Mod.  259.    yinon.  M.  1  W.  &  M.  2  Vent.  72. 

A  bill  was  brought  by  creditors  against  an  executor,  to  have  an  account 
of  a  personal  estate  ;  the  executor  set  forth  by  answer  that  there  were 
^1 100  left  by  the  testator  in  his  hands,  and  that  coming  afterwards  to 
make  up  accounts  he  gave  the  testator  a  bond  for  «£lOOO,  and  the  <£  100 
were  given  him  for  hia  trouble  and  pains  that  he  had  employed  in  the 
testator's  business,  and   there  was  no  other  evidence  in  the  cause  that 
the  «£lOO  were  deposited ;  it  was  arjued  that  the  answer,  though  it  was 
put  in  issue,  should  be  allowed  to  discharge  him ;  since  there  was  the 
same  rule  of  evidence  in  equity  as  at  law :  But  it  was  answered  and  resolved 
by  the  court  that,  when  an  answer  was  put  in  issue,  whatever  was  con- 
fessed and  admitted  need  not  be  proved ;  but  it  behoved  the  defendant 
to  make  oiit  by  proofs  whatever  w*as  insisted  upon  by  way  of  avoidance. 
But  this  was  holden  under  tliis  distinction,  that  where  the  defendant  ad- 
mitted a  fact,  and  insisted  on  a  distinct  fact  by  way  of  avoidance,  that  he 
ought  to  prove  that  matter  of  defence,  because  it  may  be  probable  that 
he  admitted  it  out  of  apprehension,  that  it  might  be  proved,  and  there- 
fore such  admittance  ought  not  to  profit  him,  so  far  as  to  pass  for  truth 
whatever  be  says  in  avoidance,  (fi)     But  if  it  had  been  one  fact,  as  if  the 
defendant  had  said  the  testator  had  given  him  a  hundred  pounds,  it  ought 
to  have  been  allowed,  unless  disproved ;  because  nothing  of  the  fact 
charged  is  admitted,  and  the  plaintiff  may  disprove  the  whole  fact,  if  he 
can  do  it.  (c)  Though  an  answer  is  good  evidence  against  the  defendant, 
yet  it  is  not  against  his  alienee ;  (Ford  v.  Grey,  H.  2  Ann.  Salk.  286.) 

fa  J  Vide  Eccleston  v.  Speke   or  not  apply,  as  in  case  of  other  legal 

Petii/f  Carth.  7.0-     And  doubts  were  proceedings ;  therefore,  in  an  action 

entertained  in  Wrotteslcy  v.  Bendish^  against  B.  the  answer  of//,  his  part- 

3  P.  W.  235,  how  far  a  feme  coxertc  nor,   to  a  bill  filed  against  him  by 

should  be  prejudiced  by  her  answer,  other    creditors,   was    admitted    as 

for,  in  that  case,  upon  tlie  question,  evidence  of  tltc  facts  stated   in   it. 

wliethcr  a  wife  should  answtr  jointly  Grant  \,  Jackson ^   Pcake's    Ni.  Pri. 

with  her  husband,  or  not,  Talbot,  C.  Ca.  203.                                               i 

said,   he  would  not  give  any  opinion  (c)  And  on  its  being  urged,  that 

whether  or  not  the  answer  might  be  the   probability  was  on  the  defcnd- 

read   against  the  wife,  when   disco-  ant's  side,  Cowper,  C.  said,  there  was 

vtrte,  but  as  in  all  times  thentofore  sonic  presumption  in  that,  but  not 

a  wife  had  been  compelled  to  answer,  enougfx   to   carry  so   large   a   sura 

he  would  not  alter  the  practice,   hut  without     better  attestation.     Anon, 

said,  the  wife  should  not,  by  answer-  Gilb.  Ev.  52.     But  see  Mr.  Pea/ie*s 

ing,  subject  herself  to  a  forfeiture,'  observations  on  this  case,  in  Laxv  of 

though   the   husband  submitted    to  Pxid.  56^  in  notis,  which  gave  rise 

answer.  to   some  remarks  by  Mr.  Exans^  in 

(b)  The  consequence  of  an  an-  his  notes  on  PotJiier,  vol.  II.  pa.  1 67$ 

swer  being  considered  as  an  admis*  and  which  Mr.  PeaAe  has  stated  in 

sion  only,  is,  that  the  objection  of  his  3d  edit,  in  notUM 
its   being  res  inter  alios  acta,  does 

B  D                                            por 
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not  is  it  any  evidence  for  the  defendant  in  a  court  of  law  (except  so  ordered 
by  the  court  on  an  issue  out  of  chancery)  unless  the  plaindiF  have  made  it 
evidence  by  producing  it  first.  As  ^here  on  an  issue  out  of  chaocery,  to 
try  the  terms  of  an  agreement,  which  was  proved  by  one  witness,  but  de» 
nied  by  the  defendant,  the  witness  being  dead  before  the  trial,  the  plaintiff 
was  under  a  necessity  of  producing  the  bill  and  answer  in  order  to  read  bis 
deposition,  and  by  that  means  made  the  whole  au8M*er  evidence,  which 
was  accordingly  read  by  the  defendant ; {Bourn  v.  Sir  Thomas  fVhUmore, 
Salop,  1 747)  but,  where  an  answer  in  chancery  of  the  witness  was  pro- 
duced to  shew  him  incompetent,  he  having  there  sworn  that  he  had  an 
annuity  out  of  the  land  in  question ;  Serjeant  Mat/tiard  insisted  to  have 
the  answer  read  through,  but  the  court  refused  it,  as  the  answer  was 
produced  only  to  shew  that  he  was  not  a  competent  witness  in  the  cause, 
and  not  to  prove  the  issue. — Sparin  et  al\  v.  Drax,  M.  27  Car.  II. 
C.  B.  at  Bar.  (a) 

Affidavits. — Analogous  to  this  is  a  man*s  mere  voluntary  affidavit, 
which  may  also  be  read  against  the  person  who  made  it :  (b)  However 
there  is  great  difference  between   the  manner  of  giving  it  in  evidence. 
An  answer  is  proved  by  shewing  the  bill,  which  is  the  chaise,  and  the 
answer  which  is  as  it  were  the  defence,  and  tliis  in  civil  cases  shall  be  in- 
tended to  be  sworn,  because  the  defence  in  chancery  is  upon  oath.    But 
a  mere  voluntary  affidavit,  which  is  no  part  of  any  cause  in  a  court  of 
justice,  must  be  proved  to  be  swoni ;  for  if  you  only  prove  it  signed  by 
tlie  party,  the  proof  goes  no  furdier  than  to  support  it  as  a  note  or  letter, 
and  as  such  you  may  give  it  in  evidence  without  more  proof. — {Smith  v. 
Goodierf  M.  1683.  S  Mod.  36.)  But  if  an  affidavit  be  made  in  any  cause, 
proof  of  such  cause  depending,  and  that  such  affidavit  was  used  by  the 
party,  would  perhaps  be  sufitcient  proof  of  its  being  sworn  even  on  an 
indictment  for  perjury,  (e)  and  certainly  woidd  be  evidence  in  a  civil 
suit.— Iter  v.  JameSf  4  W.  &  M.  I  Show,  397. 


(aj  And  as  all  proceedings  under 
a  commission  of  bankruptcy  are  ad* 
mitted  under  stat*  6  Geo.  II.  c.  30. 
«.  41.  a  man's  examination  before 
the  commissioners  may  be  read  in 
evidence  against  him,  and  no  e\i- 
dence  shall  be  allowed  lo  shew  thut 
the  dcposiuons  wore  not  fairly  set 
down.  Per  Keni/on^  C.  J.  in  Caucr^ 
Assignee  of  IVkile  v.  Gougk^  at 
Weacm.  Sittings, M.30  Geo.  III.  MS. 
Ca.  Vide  etiam  post,  p.  242  a,  n.  (b) 
where  an  inaccuracy  in  the  41st  sec- 
tion of  the  act  is  pointed  out. 


(bj  Vide  Vicary'sCase,  Gilb.  Evi^-, 
57^  where  the  voluntary  aflidavit  ^^ 
one  man,  who  was  juindy  interested 
with  another,  in  an  action  brought 
against  them  both,  was  admitted  as 
evidence  of  ihe  facts  stated  in  it. 

In  Anon,  Sty.  446,  it  was  said, 
that  a  voluntary  affidavit  made  bcfora 
^  -master  in  chaiicvry,  cannot  be 
given  in  evidence  on  a  trial. 

(c)  Vide  Rex  v.  Morris,  2  Burr. 
1189.  S.  P. 


A  second 
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A  second  difference  between  theni  is,  thdt  the  copy  of  an  answer  may 
be  given  in  evideiicei  but  the  copy  of  a  voluntary  affidavit  cannot.  The 
reason  is,  because  the  answer  is  an  allegation  ui  a  court  of  judicature^ 
and  being  a  matter  of  public  credit,  the  copy  of  it  may  be  given  in 
evidence,  for  the  reasons  formerly  given :  But  a  voluntary  affidavit  has 
no  relation  to  a  court  of  justice,  and  therefore  is  not  intitled  to  public 
credit,  and  being  a  private  matter,  the  affidavit  itself  must  be  produced 
as  die  best  evidence ;  besides  it  must  be  proved  to  be  sworn,  which  it 
cannot  *  be  without  it  be  produced ;  therefore  where  in  an  action  for  a  [  ^239  ] 
malicious  prosecution,  the  plaintiff  to  increase  damages  offered  the  office 
copy  of  an  affidavit  made  by  the  defendant  in  chancer}*,  of  his  being 
worth  £QM0*  Lord  Raymond  refused  to  let  it  be  read,  and  the  plain- 
tiff was  obl^ed  to  send  for  the  original  which  was  filed  in  chancery. 
And,  notwithstanding  the  office  copy  of  an  answer  may  be  given  in 
evidence  in  a  civil  suit,  yet  it  will  not  be  sufficient  on  an  indictment  for 
perjury,  thongh,  perhaps,  such  copy  would  be  sufficient  for  the  grand 
jury  to  find  the  bill ;  but  upon  the  trial  the  original  must  be  produced, 
and  positive  proof  made,  that  the  defendant  was  sworn  by  a  witness  ac« 
quainted  with  hioi :  (Chambers  v.  Robifuotif  T.  12  Geo.  1.)  But  proof 
that  a  person  calling  himself  J*  S.  was  sworn,  and  that  he  signed  the 
nnswer  (or  affidavit),  and  proof  also  by  another  M'itness  of  the  hand- 
writings would  be  sufficient,  (idfiton.  M.  2  Jac.  II.  5  Mod.  1 16. 1 17-)  So 
an  answer  being  brought  oat  of  the  proper  office,  and  jurat  under  tha 
master's  band,  and  proof  of  its  being  signed  by  the  defendant  by  proof 
of  bis  hand-writing,  is  sufficient  to  prove  it  sworn  by  him  even  on  an 
indictment  for  peijur)* :  But  no  return  of  commissioners  (or  of  a  master 
in  chancer)')  of  the  party's  swearing  will  be  sufficient  witfaout  some  other 
proof  of  the  identity  of  the  person. — Rex  v.  Morris,  E.  1  Geo.  III. 
K.  B.  2  Burr.  1 189-  Vide  etiam  Rex  v.  Nunez,  Stra.  1043. 

Depositions. — The  next  thing  is  the  depositions,  and  they  may  be  read 
when  the  witness  is  dead,  for  when  the  witness  is  living,  they  are  not 
the  best  evidence  the  nature  of  the  thing  is  capable  of. — Jnon.  Godb. 
326. 

They  may  be  read  when  a  witness  is  souglit  and  cannot  be  found, 
for  then  be  is  in  the  same  circumstances,  as  to  the  party  that  is  to  use 
him,  as  if  he  were  dead,  (a) 


(a)  Vide  Benson  v.  Ofive^  2  Slra.  If,  however,  a  witness  nftcr  bis  exa- 

9^0;  but  where   a  witness  can   be  mination  become  blind,  his  deposi- 

found,  bis   deposition   can  only  be  tion  may  be  read  in  a  court  of  ]a>i(r, 

read  to  confront  and  contradict  Kim.  he  being  produced  to  support  it  by 

Ti7/jfV  Cfl.  Salk.  286.     Vide  etiam  parol  evidence.    Kinimaji  v.  CrooKe, 

Baker  v.  Fairfax  Lurdf   1  Stra.  101.  2  Raym.  Il66, 
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If  it  be  proved  that  a  witness  was  subpoRnaed,  and  fell  sick  by  Uie 
vay ;  for  in  this  case  likewise  the  deposition  is  the  best  evidence  that  can 
be  faady  and  tliat  answers  what  the  law  requires,  (a) 

A  deposition  cannot  be  given  in  evidence  against  any  person  tliat 
was  not  party  to  the  suit ;  and  tlie  reason  is,  because  he  had  not  liberty 
to  cross- esamine 'the  witness  :  and  it  is  against  natural  justice  that  a  man 
should  be  concluded  by  proofs  ki  a  cause  to  which  he  was  not  a  party. 
For  this  reason  depositions  in  chancery  shall  not  be  read  for  or  against 
the  party  defendant  upon  an  information  or  indictment,  for  Uie  kii^  was 
BO  party  to  the  suit. — P'ide  ante,  pa.  16.  Q33.  (b) 

Yet  this  rule  admits  of  some  exceptions ;  as  in  cases  of  easterns  and 
[  *  240  ]  udls,  and  in  general  in  idl  cases  where  hearsay  and  *  reputation  are  evi- 
deuce  ;  for  undoubtedly  what  a  witness,  who  is  dead,  has  sworn  in  a 
court  of  justice,  is  of  more  credit,  than  what  another  person  swears  he 
has  heard  him  say :— So  a  deposition  taken  in  a  cause  between  other 
parties  wdl  be  admitted  to  be  read  to  contradict  what  the  same  witness 
swears  at  a  trial.-— *j|partn  v.  Drax^  M.  27  Car.  11. 

Depositions  taken  thirty  years  since  were  admitted  to  be  read  in 
chancery,  though  the  parties  were  not  the  same,  in  as  much  as  the  cause 
related  to  the  same  lands,  and  tlie  ter-^enants  were  parties  to  it,  and  the 
witnesses  were  since  dead;  the  pluntiff's  titk  then  not  a|^pearing: 
(Termt  v,  Gresham^  E.  18  Car.  II*  1  Ch.  Ca.  73.)  And  this  is  an  induU 
gence  of  the  chancery  beyond  the  strict  rules  of  the  common  law,  and  it 
is  admitted  for  pure  necessity,  because  evidence  shall  not  be  lost:  But  a 
man  shall  not  regularly  take  advantage  of  a  deposition  who  was  not  a 
party  to  the  suit,  for,  as  he  catinot  be  prejudiced  by  the  deposition,  be 
shall  never  receive  any  advantage  from  it. — Rushcorth  v.  Lady  F&t^ 
broke,  H.  1668.  Hardr.  472. 

Depositions  before  an  answer  put  in  are  not  admitted  lo  be  read, 
•unless  the  defendant  appear  to  be  in  contempt ;  for  if  there  do  not  ap- 
pear to  be  a  -cause  depending,  the  depositions  are  considered  as  mere 
voluntary  affidavits ;  {Ray  v.  fVhiielage,  T.  Raym.  S35  (nw)  )  but  if  the 


fa)  This  is  doubted  by  Mr.  Peake^ 
though,  he  says,  it  may  be  a  good 
ground  for  putting  off  the  trial.  Law 
ofEtid,  59,  (n.)   . 

(b)  The  foregoing  rule,  that  a  ver- 
dict cannot  be  given  in  evidence 
against  a  man  who  is  not  a  porty  to 
the  cause,  equally  applies  to  depo- 
sitions which,  as  to  strangers,  are 
inerc  ex  parte  examinations,  and 
therefore  they  cannot  be  admitted 


against  him,  unless  where  the  le- 
gislature has  made  them  against  all 
persons,  as  in  the  case  of  bankruptcy, 
where,  if  a  witness  prove  an  act  of 
bankruptcy  and  die,  his  deposition, 
wheninroUed  under  thestat.5Gro.n. 
c.  30,  may  be  given  in  evidence  of 
that  fact  against  any  person  whom- 
soever, or  to  overturn  a  subscqueat 
execution.  Jajuony.jnilson^Dixugl, 
2U  (257.) 

adverse 
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adverse  party  were  iff  contempt,  the  deposiiiMW  sitnll  be  aduiittcd ;  for 
theti  it  is  the  fault  of  the  objector  that  be  did  not  cross-esattiine  the 
m  itnesses. — Ilotcnrd  v.  Tremain,  4  W.  &  M.  4  Mod.  147. 

If  the  witness  after  his  deposition  taken  become  interested,  bis  de-« 
positiofi  ahall  not  he  read ;  for  the  intent  of  taking  such  deposition  is 
only  to  perpetuate  bis  testimony  ui  case  the  witness  die. — Tel/jf's  Ca, 
^I.  2  Ann.  Salk.  $83,  and  vide  note  subjoined. 

If  a  M  itness  be  examined  de  bene  esse,  and  before  the  coming  in  of 
the  answer,  the  defendant  not  being  in  contempt,  the  witness  die,  yet 
his  deposition  shall  not  be  read,  because  the  opposite  party  had  not  the 
po%ver  of  cross-examination  and  the  rule  of  the  comcnoft  law  is  strict  in 
this,  that  no  evidence  shall  be  admitted  but  what  is,  or  might  ha^  beetl, 
under  the  examination  of  both  parties  :  Bi|t  ip  such  cases  the  way  is  t^ 
move  the  court  of  chancery,  that  such  a  witnesses  deposition  should  be 
read,  and  if  the  court  see  cause  they  will  order  it,  and  this  order  wiH 
fohid  the  parties  to  assent  to  the  reading.— rDrcnrit's  Ca.  M.  14  Car.  IP. 
Hardr.  315. 

Formerly  they  did  not  inrol  tlieir  bili  and  answer,  and  therefore  an« 
ciet>t  depositions  may  be  given  in  evidence  without  the  bill  and  answer ; 
so  depositions  taken  by  the  command  of  Queen  Elizabeth  upon  petitioii| 
without  bill  and  answer,  were,  upon  a  solemn  hearing  in  chanceiy, 
allowed  to  be  read. — Rex  and  Lord  Hunsdon  v.  Lady  Arundett, 
iiob.  1 1-2. 

Also  the  ancient  practice  was,  that  they  never  published  the  deposit  [  241  J 
tiofis  in  the  life-time  of  the  witnesses,  because  the  depositions  in  perpe^ 
tuam  rei  memoriam,  were  of  no  use  till  afler  the  deaih  of  the  witnesses  ; 
but  the  practice  was  found  very  inconvenient,  because  thereby  witnesses 
became  secure  hi  swearing  whatever  they  pleased,  inasmuch  as  ihey 
never  could  be  prosecuted  for  peijwry. 

When  tlie  bill  is  dismissed, because  the  matter  is  not  proper  for  equify 
to  decree,  yet  the  depositions  on  the  fact  in  the  cause  may  be  read  after- 
\i'ard  in  a  new  cause  between  tlie  same  parties ;  for,  thougli  th;^  matter  is 
not  proper  for  equity  to  decree,  yet  there  was  a  cause  pro}x?r!y  before 
the  court,  for  it  is  proper  for  the  jurisdiction  of  equity  to  consider  how 
fur  the  law  ought  to  be  relaxed  and  moderated ;  and  uherc  tliere  is  a 
cause  projicrly  before  the  court,  however  that  cause  may  be  decided,  the 
depositions  must  be  evidence.  (Smith  v.  Fea/e,  1700.  1  Ld.  Ruym.  735.) 
I3ut  if  a  cause  be  dismissed  for  the  irregularity  of  the  complaint,  the  de^ 
positions  can  never  be  read ;  as  where  a  devisee,  upon  a  suit  depending 
by  his  devisor,  brings  his  bill  of  revivor,  and  after  depositions  taken,  the 
bill  is  dismissed^  because  a  devisee  cannot  bring  a  bill  of  revivor ;  upon 

anew 
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a  new  original  bill  the  devisee  cannot  u<c  the  depositions  in  tbe  former 
cause;  for  there  being  no  cause  regularly  before  the  court|  there  could  be 
no  deposition  in  it. — Backhouse  v.  Middlelon,  T.  1670.  1  Cb«  Ca. 
173.  (a) 

In  cross  causes,  an  agreement  was  proved  in  one  of  tbe  causes,  and 
in  that  it  was  not  set  forth  in  tlie  allegations  of  tJie  bill  or  answer :  In  the 
other  cause  the  agreement  was  set  forth  but  not  proved,  an  order  was 
obtained  before  publication,  that  the  same  depositions  should  be  read  in 
both  causes  ;  and  tliis  might  well  be,  for  since  the  order  was  before  pub* 
lication  in  the  second  cause,  the  defendant  had  liberty  to  cross-examine 
the  witnesses  on  what  particulars  he  pleased,  and  the  sight  of  tbe  de- 
positions  was  to  his  advantage. — Norc/iffe  v.  Wonley^  &(.  SQ  Car.  If. 
1  Ch.  Ca.  <136. 

From  what  has  been  said  it  is  evident,  that  (as  tiiere  can  be  no  cross- 
examination)  a  voluntary  affidavit  is  no  evidence  between  strangers,  exr 
cept  in  such  cases  where  a  confession  of  the  person  making  the  affidavit 
would  be  evidence  ;  as  where  a  widow  came  for  administration,  tbe  mar- 
riage being  contested,  an  affidavit  of  the  man  himself  was  read.  So  on 
an  issue  directed  out  of  chancery  to  try  the  legitimacy  of  the  plaintiff,  the 
father  s  oath  before  the  judges  on  a  private  bill  was  allowed  to  be  evi- 
dence.— Sacheverel  v.  Sacheverel,  5th  March,  17 IG,  at  delegates.  May 
y.  May,  K.  B.  at  bar,  ante  122. 
[  242  ]  It  is  a  general  rule,  that  depositions  taken  in  a  court  not  of  record, 
shall  not  be  allowed  in  evidence  elsewhere.  {Q,RoLAbr.  679.  tit. 
Evidence  (B).  {b)  So  it  has  been  bolden  in  regard  to  depositions  in  tbe 
ecclesiastical  court,  though  the  witnesses  were  dead.  {Anon.  M.  4  Car.  I. 
Jit.  Rep.  167.)  So  wher§  there  cannot  be  a  cross-estamination,  as  deposi* 


(a)  It  is  a  general  rule  in  all 
equity  proceedings,  that,  in  order  to 
give  any  iqterlocutpry  matter  in  evi- 
dence in  a  cause,  a  foundation  must 
be  laid  by  proving  all  its  former  stages. 
Rock  V.  Rix^  Gijb*  Evid.  5^.  As  (he 
bill  to  make  way  for  the  answer,  the 
bill  and  answer  of  the  dcfcndaiit's 
contempt  for  the  depobitions,  4*c. 

Piercjfy. ,  T.  Jo.  16*4.  GilM. 

£v]d.  65.  Anon,  Sty.  446*. 

(bj  The  present  practice  of  the 
superior  courts  is,  where  witnesses 
are,  or  are  about  to  go  abroad,  or 
their  lives  are  doubtful,  to  take  their 
depositions  in  a  caiise  by  consciit,  or 


under  the  direction  of  the  court,  on 
a  bill  for  that  purpose  ;  and  where 
t|ie  cause  of  action  arises  in  Indin^ 
the  depositions  may  be  taken  there 
and  read  in  England^  under  statute 
13  Gto.  III.  c.  6'3.  «.  44,  ^»hicb  has 
made  that  provision  in  civil  suits. 
Viile  Francisco  v.  GilmorCy  1  Bos.  & 
Pull.  177.  But  incases  of  secondary 
evidence,  the  party  mubt  shew  that 
he  cannot  give  better,  as  where  a 
witness  was  usually  resident  in  Eng- 
landy  or  was  examined  there,  it  mu^t 
be  proved  that  he  was  abroad  when 
bis  deposition  was  offered  to  be  read. 
Anon,  SM.  691. 


tions 
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tions  taken  before  commissioners  of  tMnkrapts,  they  shall  not  be  read  in 
evidence ;  (a)  yet  if  the  witnesses  examined  on  a  coroner  s  inquest  be 
deady  or  beyond  sea,  their  depositions  may  be  read ;  for  the  coroner  19 
an  officer  appointed  on  behalf  of  the  pnblicy  to  make  enquiry  about  the 
matters  witiiin  his  jurisdiction ;  and  tiierefore  the  law  will  presume  die 
depositions  before  him  to  be  fairly  and  impartially  taken.  (  Bromtciek's 
Ca.  18  Ca.  11.  1  Lev.  180.  Thatcher  ▼.  fValUr,  T.  28  Car.  II.  T.  Jo. 
53).  And  by  1  8c  2  P.  4r  JIf.  c.  13.  and  2  &  S  P.  4r  M.  f .  10.  justices 
of  the  peace  shall  examine  of  persons  brought  before  them  for  felony, 
and  of  those  who  brought  them,  and  certify  such  examination  to  the  next 
gaol-delivery  ;  but  the  examination  of  the  prisoner  shall  be  without  oath^ 
and  the  others  upon  oath,  and  these  examinations  shall  be  read  against 
the  offcuder  upon  an  indictment,  if  tlie  witnesses  be  dead. 

k'erdict  and  Oral  Testimony.'^  Another  way  of  perpetuating  the  testi* 
mony  of  a  person  deceased,  analogous  to  this  of  giving  depositions  in 
evidence,  is  by  giving  the  verdict  in  evidence  and  the  oath  of  the  party 
deceased. — As  to  which  the  rule  b,  that  when  you  give  in  evidence  any 
matter  sworn  at  a  former  trial,  it  must  be  between  the  same  parties,  be- 
cause otherwise  you  dispossess  your  adversary  of  the  liberty  to  cross* 
examine :  Besides  otherwise,  as  you  cannot  regularly  give  the  verdict  in 
evidence,  you  cannot  give  the  oath  on  which  it  is  founded  ;  for,  if  you 
cannot  shew  there  was  such  a  cause,  you  cannot  shew  tliere  was  such  a 
person  examined  in  it ;  and  without  shewing  there  was  a  cause,  no  man's 
oath  can  be  given  in  evidence,  inasmuch  as  it  appears  to  be  no  more  than 
a  voluntary  affidavit. — Shertcin  v.  Clarges,  M.  12  W.  III.  I  Raym.  730. 
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(a)  These  depositions,  when  re- 
corded according  to  stat.  5  Geo.  II. 
c.  30.  *.  41.  (or  a  copy  of  the  re- 
cord, if  the  original  be  lost)  may  be 
read  in  evidence  where  the  deponent 
IS  dead,  and  they  maybe  admitted  to 
shew  the  precise  lime  of  an  act  of 
bankruptcy  committed,  if  specified 
therein.  Janson  v.  JViUson^  1  Dougl* 

244(257). 

Note.  In  section  41  of  the  above 
statute,  there  is  a  remarkable  in- 
accuracy, fur,  after  directing  the 
manner  of  entering  these  proceedings 
and  certificaie  uf  record,  it  says, 
that  these  copies,  "  signed  and  at- 
tested as  therein  mentioned j*  shall 
and  may  be  given  in  evidence,  but 
no  provision  is  made  for  signing  or 


attesting  such  copies.  It  is  only 
enacted,  that  the  chancellor  shall 
appoint  a  person  who  shall,  by  him- 
self or  his  deputy,  by  writing  under 
his  and  their  hands,  entered  of  re- 
cord, such  commissions,  <J*c.  Quare, 
therefore,  How  is  the  copy  of  the 
deposition  in  this  case  to  be  signed  and 
attested  ?  Vide  Doitgi.  244  (25?)  n, 
Mr.  Peake^  in  his  Law  of  Evi- 
dence, p.  66,  observes,  that,  on  a 
liberal  construction  of  the  act,  it 
might  possibly  be  implied  that  power 
was  given  to  such  officer  to  certify 
bis  inrolnU'nt,and  then  his  act  would, 
as  in  other  cases,  bo  sufficient  evi- 
dence of  the  copy,  but  the  safer  way 
would  prrtainly  be  to  prove  it  ex* 
amiqcd  with  the  original  also. 

What 
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What  a  mail  himself^  who  is  living,  has  sworn  at  one  trial,  can  never 
be  given  in  evidence  at  another  to  support  hioii  because  it  is  no  evidence 
of  tlie  truth ;  for  if  a  man  be  of  that  ill  mind  to  swear  falsely  at  one  trial, 
he  may  do  the  same  at  another  on  the  same  inducements,  {Qu.  and  vide 
post,  294.)  (^r)  But  what  a  man  says  in  dtscomrse,  widiout  premeditaftioQ 
or  expectation  of  the  cause  in  question,  is  good  evidence  to  Support  him, 
because  that  shews  that  what  he  swears  is  not  from  any  undue  influence. 
But  if  a  man  have  sworn  at  one  trial  different  from  what  he  has  sworn  at 
another,  this  is  good  evidence  to  his  discredit, 
r  243  1        ^  witness  was  sworn  in  a  trial  at  bar  in  C.  B.  between  the  same  par- 
ties on  the  same  issue,  and  he  was  subpoena'd  by  the  defendant  to  ap» 
pear  at  a  second  trial  in  K.  B.  and  his  charges  given  him,  but  be  not 
appearing  persons  were  admitted  to  swear  what  he  swore  in  C.  £.  for 
tlie  court  said  they  would  presume  he  was  kept  away  by  the  plaiutiifs 
practice. — This  supposition  was  strengdiened   by  his  having  been  pro- 
duced by  the  plaintiff  at  the  former  trial. — Green  v.  Gatewick,  Mic.  24 
Car.  II. 

On  an  appeal  for  murder  the  pluntiff  cannot  give  die  indictment  in 
evidence  against  the  prisoner,  and  what  a  person  swore  upon  it  at  the 
trial ;  for  as  the  indictment  cannot  be  evidence  (between  other  parties) 
by  consequence  the  oath  on  the  indictment  cannot  be  evidence:  And  as 
the  evidence  on  the  indictment  cannot  be  shewn  by  the  plaintiff  in  ths 
appeal,  neither  can  it  be  by  the  defendant  for  the  reason  already  given 
in  regard  to  giving  verdicts  in  evidence. — Sampson  v.  Tothill,  19  Car.  II. 
1  Sid.  326. 

However  to  this  general  rule  there  are  the  same  exceptions  as  have 
been  already  taken  notice  of  in  regard  to  depositions. 

A  verdict  with  the  evidence  given,  in  an  action  brought  by  tlie  car* 
rier  for  goods  delivered  to  him  to  be  carried,  shall  be  given  in  evidence 
in  an  action  brought  by  the  owner  against  the  carrier  for  the  same  goods, 

11  »  ■■  ■  nil  .■  I  I    .    I    .        ■ 

(a)    In   an   information   for  ob-  put  in  the  record  of  the  conviction, 

structing  revenue  Officers,  defendant  containing  the   witness's   testimony 

called  a  witness  to  pri>ve  an  alibiy  on  that  occasion,  according  to  act  of 

and  being  asked  whether  he  bad  not  parliament,  when  Lord  EUenborougk 

given  a  different  account  of  the  mat-  said,  be  would  admit  the  record  to 

ter  on  iiis  former  examination,  he  prove  the  condemnation,  but  not  to 

said  he  had  not.     The  fact  was,  that  contradict  the  witnesses,  for  that  be 

defendant  had  been  antecedently  con-  *  should  require  the  evidence  on  oath 

victed    before    t\\o    magistrates    for  of  persons  who  were  present  before 

having  had  spirits  in  his  possosiiion,  the  magistrates,  and  heard  all  thnt 

and  on  that  occasion  the  present  wit-  was  sworn.     Rex  y.  Hoxecj  1  Camp. 

ncbs  was  then  a  witness  also.     l*ho  461. 


counsel  for  the  crown  proposed  to 


for 
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for  it  is  a  stromg  pix>of  against  him  that  he  had  th^  plaiiftiff'a  goods;  and 
in  case  the  witness  be  dead,  or  cannot  be  found,  is  the  btst  evidence  that 
cart  behady  for  it  amottnts  to  a  confessioii  in  a  conrt  of  record. — Per 
Holt,   14  W.  III.  at  GuildhalL  (a) 

Pos/ea.— Note ;  though  the  bare  producing  the  pasiea  is  no  evidence 
of  the  verdict,  without  shewing  a  copy  of  the  final  jndgaseiit,  because 
it  may  happen  that  the  judgment  was  arreted,  or  a  new  trial  granted  { 
yet  it  is  good  evidence  that  a  trial  was  bad  between  tlie  same  parties,  so 
as  to  introduce  an  account  of  what  a  witness  swore  at  that  trial  who  is 
since  dead.  So  a  nonsuit,  with  proof  of  the  evidence  iipon  which  the 
plaintiff  was  nonsoited,  may  be  given  in  evidence  in  another  action 
brought  by  the  same  party. — Pitton  v,  fValter,  H.  5  Geo.  I.  1  Stra. 
162. 

On  an  indictment  for  perjury  committed  on  the  trial  of  a  former  cause, 
the  postea  alone  is  sufficient  evidence  to  prove  that  there  was  a  trial, 
without  shewing  a  copy  of  the  final  judgment,  (b)  In  Rer  v.  Minm, 
the  objection  was  made  and  over-ruled  accordingly.— fieor  v.  lies,  sit- 
tings in  London,  Mic.  14  Geo.  II.  cor.  Raymond.  Sittings  ^i  West- 
minster after  Trin.  20  Geo.  III. 

Decree,  Sentence,  or  Judgment. — A  decree  in  chancery  may  be  given 
in  evidence  between  the  same  parties,  or  any  claiming  under  them,  for. 
their  judgments  *must  be  of  autiiority  in  diose  cases,  where  the  law  gives  [  *244  J 
them  a  jurisdiction ;  for  it  were  very  absurd  that  the  law  should  give  diem 
a  jurisdiction,  and  yet  not  suffer  what  is  done  by  force  of  that  jurisdic- 
tion to  be  full  proof,  (c) 

A  decretal  order  in  paper  with  proof  of  the  bill  and  answer  (or  if  tliey 
are  recited  in  the  order)  may  be  retid.-^Trowell  v.  Castle,  £.  l6Sl.  1 
Keb.  21.  (rf) 

And  note;  Wherever  a  matter  comes  to  be  tried  in  a  collateral  way, 
the  decree,  sentence,  or  judgment  of  any  court,  (e)  eoclesiastical  or  civil, 

having 


faj  In  the  case  of  Ti/ey  v, Cowlings 
1  Ld.  Raym.  744.  Vide  Feake's  Law 
fff  Evidence,  39»  (n.)  £t  vide  ante, 
p.  232  a,  n.  (a) 

(b)  And  in  a  civil  action,  the  evi- 
dence of  a  witness  on  a  former  trial 
between  the  same  panics  may,  after 
bis  death,  be  read  upon  producing 
t'lc  postea.  Coker  v.  Farewell,  2  P.  NV. 
56.3.  Sed  secus  in  a  criminal  pro* 
secution.  >tr  John  Ftnivick^s  Case, 
4  Slate  Trials,  26^. 


(cj  A  decree  in  equity,  being 
equal  to  a  judgment  at  law,  is  go- 
verned by  the  same  rules,  and  upon 
private  questions,  it  is  evidence 
against  pa.  ties  and  claimants  under 
them  only  but  in  public  cases.  Case 
of  Manchester  Mills,  Dougl.  222. 
(n.)  13. 

(d)  Vide  Lord  Thanct  v.  Pater- 
son,  ante  235,  and  n.  (a.) 

fej  The  rule,  that  a  judgment, 
when  destroyed,  may  be  proved  by 

secondary 
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having  competent  juriadictiony  is  conclusive  evidence  of  such  matter;  (a) 
and  in  case  the  determination  be  final  in  the  court  of  which  it  is  a  decree, 
sentence  or  judgment,  such  decree,  sentence  or  judgment,  will  be  con- 
clusive in  any  other  court  having  concurrent  jurisdiction,  (i) 

In  consequence  of  the  first  part  of  this  rule;  if  in  ejectment  a  ques- 
tion arose  about  the  marriage  of  the  father  and  mother  of  the  plaintiff^ 
a  sentence  in  the  ecclesiastical  court  in  a  cause  of  jactitation,  would  be 
conclusive  evidence.    {Jones  v.  Bow,  4W.  &  M.  Carth.  2C5.    Dane  ▼. 


secondary  evidence,  applies  equally 
to  every  sort  of  evidence.  hocA  v. 
Rix,  Gilb.  Evid.  56.  Barclays  Ca, 
5  Mod.  211.  Therefore,  where  it 
appeared  that  the  proper  office  has 
been  searchixi,  and  the  bill  could 
not  be  found,  the  answer  alone  was 
allowed  to  be  read.  Bhuer  v.Kttch- 
more,  2  Keb.  31.  So  ancient  de- 
positions have  been  received  as  evi- 
dence without  bill  or  answer,  but 
the  party  must  shew  that  the  bill 
has  once  been  there,  and  account 
for  its  loss.  Peahens  Evid.  67 1  68. 

(aj  Unless  there  be  a  glaring  vice 
or  absurdity  on  the  face  of  a  foreign 
judgment,  in  which  ca&e  it  is  objec- 
tionable in  evidence;  Buchanan  v. 
Rucker,  1  Campb.  6$. 

(b)  In  the  ecclesiastical  or  ad- 
miralty courts,  on  questions  arising 
within  their  jurisdiction,  the  depo- 
sitions, answers  to  libels,  and  sen- 
tences, arc  of  equal  authority  with 
similar  proceedings  in  equity;  there- 
fore, a  probate  of  a  will  of  per- 
sonalty, letters  of  administration,  or 
a  sentence  in  a  matrimonial  cause, 
or  an  adjudication  of  a  prize,  are 
'  evidence  of  the  rights  of  the  parties. 
rro^/frv.B^Af,  2Mod.231.  Mild^ 
may  v.  Mildmay,  1  Vem.  53.  Kemp' 
ton  y.Cross,  Ca.  temp.  Ilardw.  108. 
Vet  in  MUdmay  v.  Mildmay^  it  was 
doubted  whether  depositions  in  the 
spiritual  courts  were  admissible. 
Mr.  Peake^  (Law  of  Evid.  69,  (n.)) 
says  clearly,  they  are  not,  when 
taken  in  any  cause  out  of  their  ju- 
risdiction.   Vide  cliam  Gilb.  Evid, 

67. 
There  arc,  however,  certain  rules 


and  principles  as  applicable  to  all 
judgments  and  sentences,  viz* 

Thoui;h  a  judgment,  sentence,  or 
decree,  of  the  same  court,   or  one 
of  concurrent  jurisdiction,  directly 
upon  the  point,  may  be  pleaded  in 
bar,    or  given  conclusively  in  evi- 
dence   between   the   same   parties, 
upon   the  same  matter  directly  in 
question;  and  though,  in  like  man* 
ner,  the  judgment  of  a  court  of  ex- 
clusive jurisdiction,   directly   upon 
the  point,  be  conclusive  upon  the 
same  matter,  between  the  same  par- 
ties coming  incidentally  in  question 
in  another  court  for  a  diflerent  par- 
pose,  yet  neither  the  judgment  of  a 
concurrent  or  exclusive  jurisdiction 
is    evidence  of  any  matter  which 
came  collaterally  in  question,  though 
within  their  jurisdiction,  nor  of  any 
matter  incidentally  cognizable,  nor 
of   any  matter  to  be  inferred    by 
agreement  from  the  judgment.   11 
Sia.Tri.  26 1.    Peake's  Ev.  7S,  76. 
And   although    judgment  on   mere 
questions  of  property  between  party 
and  party  arc  evidence  only  against 
the  parties,  and  those  claiming  un- 
der   them,   yet  judgments  in  rrm, 
or  in   the  ecclesiastical  courts,  on 
matrimonial  causes,    are  evidence 
agai  nst  t h  i  rd  persons.   Buniing*s  Ca. 
4  Co.  29.    And   in   such    cases  a 
stranger  may  always  shew  that  such 
judgment  was    obtained    by  fraud 
and  collusion,  for  fraud  is  an  ex- 
tensive collateral  act  which  vitiates 
every  thing  in  a  court  of  justice, 
and  it  is  competent  to  shew  that  the 
court  was  misled,  though  not  mis- 
taken.    BroKiuvcord  v.  Edteardt,  2 
Ves.  245. 
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.Degberg,  H.  1 1  W*  III.)  (a)  So  where  the  defendant  in  an  action  of 
assault  and  battery,  justified  a  maihem  done  by  him  as  an  officer  in  the 
army  for  disobeying  orders^  and  gave  in  evidence  the  sentence  of  the 
counsel  of  war  upon  a  petition  against  him  by  the  plamtiff,  and  the  pe- 
tition being  dismissed  by  the  sentence,  it  washdden  to  be  conclusive 
evidence  in  favour  of  the  defendant.  {Hughes  v.  Cornelius,  32  Car.  II. 
£  Show.  232.)  So  in  an  action  upon  a  policy  of  insurance,  with  a  war- 
ranty that  the  ship  was  Swedish,  the  sentence  of  a  French  admiralty 
court  condemning  the  ship  as  English  property,  was  holden  conclusive 
evidence,  and  an  exemplification  of  the  sentence  is  sufficient  evidence 
without  further  proof,  {Jnon.  M.  10  Geo.  I.  9  Mod.  66.)  (b)  So  in 
an  action  of  trover  for  goods,  judgment  of  condemnation  upon  an  in- 
formation in  the  exchequer  would  be  conclusive. 

But  this  part  of  the  rule  must  be  taken  with  this  restriction,  that 
the  matter  determined  by  such  decree,  sentence,  or  judgment,  was  de- 
termined ex  direcio,  and  not  in  a  collateral  way.  Therefore,  if  in  an 
information  against  A.  issue  were  taken  on  J,  S,  being  mayor  of  such  a 
borough  in  such  a  year,  and  it  were  found  he  was  not  mayor,  such  find- 
ing and  judgment  thereon  would  not  be  evidence  on  the  like  issue  in  an 
information  against  J3.  So  if  a  suit  were  instituted  in  the  ecclesiastical 
court  by  B.  against  C.  for  a  divorce  causa  adulterii  with  JD.  and  she 
were  to  plead  that  she  was  married  to  D.  and  upon  proof  made  the 


244^ 


^aj  So  in  an  indictment  for  as- 
saulting a  fellow-coromoner,  and 
turning  him  out  of  the  college  gar* 
dens,  a  sentence  of  expulsion  un- 
appcalcd  from  was  held  to  be  con- 
clusive evidence  for  the  defendant, 
and  the  prosecutor  was  not  allowed 
to  give  any  evidence  to  bring  the 
le;;ality  of  the  sentence  in  question. 
Hex  V.  Grvndon^  Cowp.  315. 

(b)  Where  one,  who  claims  the 
benefit  of  a  foreign  sentence,  applies 
to  a  British  court  to  enforce  it,  and 
submits  it  to  British  jurisdiction,  it 
is  not  treated  as  obligatory,  to  the 
extent  it  would  be  in  the  country 
\i  here  It  was  pronounced,  nor  to  the 
extents  to  which  British  judgments 
are  treated.  Phillips  v.  JIunicr,  2 
H.  Bla.  409.  Therefore,  though  a 
foreign  judgment  be  prima  facie  evi- 
dence of  a  debt,  it  is  not  so  conclu- 
sively. Walker  wlVitlcr,  Dougl.  I. 
lint  the  court  will  receive  evidence 


of  what  the  foreign  law  is,  in  order 
to  ascertain  whether  the  judgment 
is  warranted  by  that  law  or  not. 
Phillips  V.  Hunter f  sup.  Yet  \\\  all 
other  cases  the  court  will  give  en- 
tire credit  to  foreign  sentences,  and 
take  them  as  conclusive,  as  where  a 
foreign  court,  acting  on  the  law  of 
nations,  adjudge  a  ship  to  be  a  law- 
ful prize  for  breach  of  neutrality, 
the  sentence  is  complete  evidence  of 
that  fact  against  all  the  world  ;  and 
if  the  foreign  sentence  state  the  evi- 
dence on  which  it  was  founded,  no 
Britiiih  court  can  enquire  into  the 
rectitude  of  such  a  civnclusion* 
Gareh  v.  Kensington,  8  'J\  H.  230. 
Christie  \.Secretan,  ibid.  1 92.  Such 
an  adjudication,  however,  is  only 
evidence  of  the  conclusion  on  which 
the  ser^tencc  is  founded,  and  not  of 
the  facts  statt.nl  in  evidctice.  Vide 
Park  o}\  Insurance ^  353. 

court 
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court  should  so  pronounce,  and  accordingly  dismiss  B.^s  libel ;  yet  that 
would  be  no  evidence,  in  an  ejectment  in  which  the  nKirriage  between 
[  *24j  ]  C.D.  came  in  dispute.  (Robin's  Case,  in  C.  B.  1760.)  So  if  in* an 
ejectment  between  a  deTisee  and  the  heir  at  law,  the  defendant  ob- 
taining a  verdict  upon  proof  tliat  the  will  was  not  duly  executed,  yet  he 
could  not  give  it  in  evidence  on  another  ejectment  brought  by  snother 
devisee. 

In  consequence  of  the  second  part  of  the  rule,  if  ji.  having  killed  a 
person  in  Spain  were  there  prosecuted,  tried,  and  acquitted,  and  after- 
wards were  indicted  here,  he  might  plead  the  acqvictal  in  Spain  in  bar; 
because  a  final  determination  in  a  court  having  competent  jurisdictioii  is 
conclusive  in  aU  courts  of  concurrent  jurisffictioD.  So  in  dower,  if  die 
defendant  plead  ne  ungues  accoupte,  and  upon  this  issue  the  bishop  cer^ 
tify  the  marriage,  and  such  certificate  be  enrolled,  and  ju^gnient  given 
for  the  demandant  thereon ;  in  tiie  like  action  against  any  other  tenaiil, 
the  defendant  will  be  cocnluded  from  pleading  the  like  plea ;  for  the 
fact  having  been  ex  direcio  determined  between  the  parties,  so  that  it 
can  never  again  be  controverted  by  them,  the  record  is  conclusive  evi* 
dence  of  such  fact  against  all  ^  world. — Hutehim9H*s  Case,  £9  Cen:  If. 
cited  in  Beak  v.  Ti/rrell,  E.  1  W.  &  M.    1  Sliow.  6. 

Though  a  conviction  in  a  court  of  criminal  jurisdiction  be  conclttstve 
evidence  of  the  fact,  if  it  afterwards  come  collaterally  in  coatroveray  in 
a  court  of  civil  jurisdiction ;  yet  an  acquittal  in  such  court  is  no  proof 
of  the  reverse,  (a)    As,  suppose  the  father  convicted  on  an  indictment 

for 


faj  The  effect  of  verdicts  in  cri- 
minal  cabes  on  the  civil  rights  of  the 
parties,  does  not  appear  to  be  clearly 
settled.  In  Richardson  v.  fFilliams^ 
12  Mod.  319,  it  is  said,  that  the 
verdict  in  a  civil  cause  may  be  given 
in  evidence  in  a  criminal  one,  but 
Jiot  rice  I ersd :  and  the  court  said, 
they  would  hardly  grant  a  new  trial, 
where  a  verdict  might  become  evi- 
dence in  a  criminal  cause.  In  Gilb, 
Evid.  32,  a  qua:re  is  made,  whether 
such  verdict  can  be  given  in  evi- 
dence, because  the  party  could  not 
attaint  the  jury  as  he  could  in  a 
civil  action ;  but  there  arc  many 
cases  where  a  verdict  is  given  in 
evidence  against  a  party  who  could 
not  have  an  attaint,  as  those  which 
establibh  customs  and  public  rights, 
V,  hi  re  the  verdict  is  always  received 


in  evidence  against  those  who  are 
not  parties  or  privies,  j^gain,  in 
Gibson  v.  M'Cartt/y  Ca.  temp.  Ilardw. 
311,  on  an  issue,  lo  try  whether  cer- 
tain notes  were  forged,  or  genuine, 
tlie  evidence  was  objected  to,  on  ihc 
rule,  that  no  record  of  a  criminul 
action  could  be  given  in  evidence  in 
a  civil  suit,  because  such  conviction 
might  have  been  upon  the  evidence 
of  a  party  interested  in  the  civil  ac- 
tion, and  Lord  Ilarduicke  is  reported 
to  have  admitted  this  evidence. 
Again,  in  ii.  v.  IV kiting,  Salk.  2S3, 
where  a  roan  was  prosecuted  for  a 
fraud,  in  obtaining  a  bill,  the  person 
defrauded  was  called  as  a  witness; 
but  Lord  Holt  rejected  his  testi- 
mony, because,  though  the  verdict 
could  not  be  given  in  evidence  in  an 
action  on  the  tiotc,  he  was  sure  to 

hear 
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for  having  two  wives,  this  would  be  conclusive  evidence  in  an  ejectment, 
wbere  the  validity  of  the  second  marriage  was  in  dispute.  (Boy/ev. 
Boyle,  H.  l6d7*  3  Mod.  l64.)  But  an  acquittal  would  not  prevent 
the  party  from  giving  evidence  of  the  former  marriage,  so  as  to  bar 
the  issue  of  the  second  ;  for  an  acquittal  ascertains  no  fact  as  a  con  vie* 
riondoes;  (a)  nor  would  a  conviction  be  conclusive,  so  as  to  bar  tlie 
party  in  a  writ  of  dower  or  appeal,  where  the  legality  of  the  marriage 
comes  in  question.  However,  it  would  be  evidence  before  the  bishop 
OB  the  issue  ne  unques  accouple ;  for  though  tlie  fact  of  the  marriage  be 
not  conclusive  evidence  of  the  legality  of  it,  yet  it  is  primd  facie  a 
proof  of  it. — Ld.  Howard  v.  Lady  Inchiquin,  1700. 

Probate  and  Administration. — If  a  man  devise  lands  by  force  of  the 
statute  of  jf.  VI  [f.  of  wills,  or  by  custom,  the  probate  of  the  will  in 
the  spiritual  court  cannot  be  given  in  evidence ;  for  all  the  proceedings, 
as  far  as  relate  to  lands,  are  coram  non  judice,  for  diey  have  no  power 
to  authenticate  any  such  devise,  and  therefore  a  copy  produced  under 
their  seals  is  no  certain  evidence  of  a  true  copy. — Nettar  v.  Brett,  H. 
10  Car.  I.  2  Rol.  Abr.  678.  (i) 

But  the  probate  of  a  will  is  good  evidence  as  to  die  personal  estate, 
because  they  have  the  custody  of  all  wills  that  concern  *  the  personal  r  •  q^  i 
estate,  and  chey  are  the  records  of  that  court,  and  therefore  a  copy  of 


hear  of  it  to  influence  the  jury. 
The  authority  of  this  ca»e,  however, 
is  destroyed,  and  it  is  now  clearly 
siettlcd,  that  a  verdict  cannot  be 
used  by  the  party  on  whose  evidence 
it  was  obtained,  as  evidence  for  him 
of  the  fact  found  upon  it;  for  in 
BartUtt  V.  Pickersgili,  Peake's  Evid. 
148,  (n.)  the  party  attempted  to 
avail  himself  of  the  conviction  by  a 
supplemental  bill,  but  failed ;  and 
in  R.  V.  Boston^  4  East,  57^1  the 
court  held  the  party  injured  to  be 
a  com|>ctent  witness  on  the  indict- 
meut,  on  the  express  ground,  that 
the  conviction  would  be  no  evidence 
ill  support  of  his  civil  rights. 

(a)  This  fippears  by  the  authority 
in  3  Mod.  104.  to  have  been  said 
arguendo  only.  It  is,  however,  agreed, 
that  had  the  party  been  acquitted, 
this  would  have  been  no  evidence  in 
support  of  the  second  marriage,  for 
it  proves  no  fact :  defendant  might 
have  been  acquitted  for  many  rea- 
sons, without  supposing  the  second 


a  legal  marriage.  So  where  there 
has  been  a  judgmeiU  for  the  crown, 
on  an  iu formation  in  rem  in  the  Ex- 
chequer, it  has  been  held  to  be  con- 
clusive evidence  to  vest  the  property 
in  the  crown,  and  not  to  be  contro- 
verted in  any  civil  action,  hut  a  ver- 
dict of  acquittal  does  not  seem  to 
operate  so  strongly  in  favour  of  the 
party.  Scott  \.Sheammn^2  Bla.  977* 
Cooke  V.  Shall,  5  T.  R.  255.  A  sen- 
tence  of  acquittal,  however,  has  been 
considered  as  conclusive.  Vide  Dane 
V.  Degherg,  ante  244  a,  b.  Vide 
ctiam  Vhi.  Evid,  (A)  b.  22. 

(b)  Where  it  is  necessary  to  make 
title  to  lands  under  a  will,  where 
the  original  will  is  lost,  an  examin- 
ed copy  must  be  i^roduced,  for  the 
probate  under  the  seal  of  the  eccle- 
siastical court  is  inadmissible.  Ash 
V.  Calvert,  2  Cartip.  388.  So  where 
a  will  is  proved  to  be  lost,  parol 
evidence  of  its  contents  may  be 
given.    Ibid,  (n), 

them 
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them  under  the  seal  of  that  court  must  be  good  evidence ;  and  tbb  is  still 
the  more  reasonable,  because  it  is  the  use  of  the  court  to  preserve  the 
original  wills,  and  only  to  give  back  to  the  partj  the  copy  of  the  will 
under  the  seal  of  the  court,  (a) 

The  ecclesiastical  court  never  grants  an  exemplification  of  letters  of 
administration,  but  only  a  certificate  that  administration  was  granted  ; 
therefore  when  a  lessee  pleads  an  assignment  of  a  term  from  an  admini- 
strator, such  certificate  is  good  evidence.  {Kempton  v.  Cross,  £.  S 
Geo.  II.  K.  B.)  So  would  the  book  of  the  ecclesiastical  court,  wherein 
was  entered  the  order  for  granting  administration.  {Garrett  v.  Lister^  £, 
13  Car.  II.  1  Lev.  25.)  So  would  the  copy  of  the  probate  of  the  will  be 
evidence  of  S,  S.  being  executor,  but  a  copy  of  the  will  would  not  be 
evidence  of  it. — Smartk  v.  Williams,  3  Lev.  387^  cited  by  Hardw.  C. 
£t  vide  post,  255  a. 

Where  a  person  in  ejectment  would  prove  the  relation  of  a  father  and 
son  by  his  &ther's  will,  he  must  have  the  original  will,  and  not  the  pro- 
bate only,  for  where  the  original  is  in  being,  the  copy  is  no  evidence ;  (b) 
beside,  the  seal  of  the  court  does  not  prove  it  a  true  copy,  unless  the  suit 
only  related  to  personal  estate.  {Dike  y.Polhill,  E.  1 70 1 .  Raym.  744.)  But 
the  ledger  book  is  evidence  in  such  case,  because  this  is  not  considered 
merely  as  a  copy,  but  is  a  roll  of  the  court;  and  though  the  law  does 
not  allow  these  rolls  to  prove  a  devise  of  lands,  yet  when  the  will  is  only 
to  prove  a  relation,  the  rolls  of  the  spiritual  court,  that  has  authority  to 
inrol  all  wills,  are  sufliicient  proof  of  such  testament.  {Pettit  v.  Pet  lit, 
1701).  And  under  particular  circumstances  the  ledger  book  may  be 
evidence  even  in  a  devise  of  a  real  estate  ;  (c)  as  where  in  an  avowry  for 
a  rent-charge,  the  avowant  could  not  produce  the  will  under  which  he 


(fl)  The  probate  is  the  only  proof 
of  a  right  to  personal  property  under 
a  will.  Rex  v.  Netherseal  Inhabitants^ 
4  T.  R.  258  ;  and  no  man  can  shew 
it  was  improperly  granted  to  avoid  a 
payment  under  it.  jillen  v.  Dundas, 
3  T.  R.  125.  But  a  forgery  of  the 
seal  may  be  shewn,  Kocl\,lVelU^ 
1  Sid.  359f  or  a  repeal  of  letters  of 
administration.  Chichester  v.  Phillips, 
'1\  Rayro.  405. 

(6)  A  will  exemplified  under  the 
great  seal  is  not  evidence  before  a 
jury  in  ejectment.   Angn-  Comb.  46, 

(c)  Proving  the  ordinary's  ledger 
book,  that  contains  a  registry  of  the 
vill,  shall  be  evidence  in  the  case  of 
will  of  lands,  where  the  party  wa^ 
not  entitled  to  the  custody  of  the  will 
as  thtt  grantee  of  a  rent-charge. 


But  where  a  person  claims  as  heir 
at  law  in  ejectment,  some  deduction 
of  pedigree  is  necessary  to  make  out 
a  title,  Rocy  ex  dera.  Thome  v.  Lord 
2  Bla.  1099  ;  for  otherwise  the  tes- 
tator, from  a  misapprehension  of 
heirship  and  general  relationship, 
might  be  induced  to  leave  his  estate 
to  the  half  blood.  But  in  eject- 
ment to  recover  the  remainder  of 
a  long  term  of  years,  it  will  be  suffi- 
cient to  shew  the  original  lease,  and 
possession  in  himself,  and  those  under 
whom  he  claimed  ;  but  the  mesne 
assignments  were  dispensed  with,  for 
the  jury  shall  presume  all  mesne  as- 
signments. Earl,  ex  dcro.  Goodtcim 
V.  Baxter,  Ibid*  1228. 


claimedjy 
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claimed,  that  belonging  to  the  devisee  of  the  land ;  but  producing  the 
ordinary's  register  of  the  willj  and  proving  former  payments,  it  was 
holden,  to  be  sufficient  evidence  against  the  plaintiff,  who  was  devisee  of 
the  land  charged.  But  it  has  been  often  holden,  that  a  copy  of  the 
ledger  book  is  not  evidence ;  yet,  since  the  original  would  be  read  as  a 
roll  of  the  court  without  further  attestation,  it  seems  fit  the  copy  should 
be  read.  The  contrary  practice  has  been  founded  upon  the  mistake^ 
that  the  ledger  book  is  read  as  a  copy,  so  that  the  copy  of  that  is  but  the 
copy  of  a  copy ;  whereas  the  ledger  book  is  read  as  a  roll  of  the  court.-^ 
jimn.  E.  12  W.  III.  12  Mod.  375. 

Though  in  a  suit  relating  to  a  personal  estate,  the  probate  of  the  will 
under  the  seal  of  the  ecclesiastical  court  is  sufficient  evidence^,  yet  the  [  *247j 
adverse  party  may  give  in  evidence  that  the  probate  is  forged,  because 
such  evidence  supposes  that  the  spiritual  court  has  given  no  judgment,  • 
and  so  there  is  no  reason  for  the  temporal  court  to  be  concluded  by  it. 
(Chicheiter  v.  Philips,  E.  32  Car.  II.  T.  Raym.  405.)  So  the  adverse 
party  may  prove,  that  the  testator  left  bona  notabilia  against  the  probate 
by  an  inferior  court,  for  then  such  court  had  no  jurisdiction^^ — "Soel  v. 
Wells,  20  Car.  II.  1  Sid.  359-  (a) 

So  if  letters  of  administration  be  shewn  under  seal,  you  may  give  iu 
evidence  that  they  were  revoked,  for  this  is  an  affirmance  of  the  pro-* 
ceedings  in  the  spiritual  court,  and  does  not  at  all  controvert  tha 
righteousness  of  their  decision. — S,  C.  (6) 

Of  other  Public  Molten  not  Records. 
The  rolls  of  a  court  baron  are  evidence,  for  they  are  the  public 
rolls  by  which  the  inheritance  of  every  tenant  is  preserved ;  and  they 
are  the  rolls  of  the  manor  court,  which  was  anciently  a  court  of  justice 
relating  to  all  property  within  the  district,  (c) 


{a)  And,  consequently,  the  whole         (c)  So  arc  descent  rolls  of  a  manor 

being   coram    non  judice,    is  void,  evidence  between  two  tenants  to  prove 

Peakcs  Exid.  70.     Vide  ante,  Sl35y  a  descent  within    the  custom,  and 

n.,(c)  even  an  entry  on  an  ancient  roll, of  a 

(h)  An  examined  copy  of  the  act  finding  by  the  homage  what  the  cus- 
book  in  the  registry  of  the  pre-  toms  were,  though  not  ficcompanicd 
rogative  court  of  Cantcrhun/y  stating  by  any  particular  instance,  or  sup- 
that  administration  was  granted  to  ported  by  other  evidence,  is  itself 
defendant  of  her  husband's  goods  ut  admissible  to  prove  the  custom,  for 
such  a  time,  is  proof  of  her  being  that  is  lex  loci,  and  not  the  claim  of 
such  administratrix  in  an  action  an  individual,  consequently  it  may 
against  her  as  such,  without  giving  be  proved  by  tradition  and  received 
her  notice  to  produce  the  letters  of  opinion.  Doe,  ex  dem.  Mason  v.  Ma- 
administration.  Davis  v.  iniliams,  son,  3  \ViU.  63.  Roe,  ex  dcm.  Bee^ 
13  East,  232.  Elden  v.  Kcddell,  Ice  v.  Parker,  5  T.  R.  26. 
g  East,  182.  S.  P. 

A  copy 
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A  copy  o(  a'  GOurt-roH  under  the  steward's  hand  is  good  evidence  to 
prove  the  copyhoIder*s  estate. — Snow  v.  Cut/er,  M.  13  Car.  II.  1  Keb. 
567.  Leei.  lioothbff,  E.  16  Car.  II.  Ibid.  V^O.(a) 

So  an  examined  copy  of  the  court  roll  is  good  evidence,  if  sworn  to 
be  a  true  one. — Case  of  the  Manor  of  Brai/,  E.  4  W,  &  M.  2  Mod.  24. 
Tuckey  v.  Flower,  M- 1  W.  &  M.  Comb.  138.  -R.  v.  Haiiis^  T.  7  W.  HI. 
Comb.  337. 

The  register  of  christenings^  marriages^  and  burials,  is  'good  evi- 
dence, (b)  or  tlie  copy  of  it.  Nay,  proof  viva  voce  of  tlie  contents  of 
it  viithout  a  copy  has  been  admitted ;  yet  the  propriety  of  sucU  evi- 
dence may  well  be  doubted,  because  it  is  not  the  best  evidence  the  nature 
of  the  thing  is  capable  of.  (c) 

Though  it  appear  in  evidence,  that. the  register  was  made  from  a  dny* 
book,  kept  by  die  minister  for  that  purpose,  yet  the  ^ay-book  Mill  not 
be  admitted  to  contradict  the  entry  in  the  register,  ex.gr,  to  prove  a  child 
base  born,  where  no  notice  is  taken  of  it  in  the  register,  winch  would 
therefore  be  evidence  to  prove  him  legitimate. — May  v.  May,  £.  1736. 
£  Stra.  1073.  (d) 

A  copy  of  an  entry  in  the  books  of  the  office  of  fiicuUies  was  dis- 
allowed ;  sed  quart,  for  it  is  of  a  public  nature. — Selby  v.  Harris,  £. 
10  W.  III.  Ld.  Raym.  745. 

The  pope's  licence,  without  the  king's,  has  been  holden  good  evi- 
dence of  an  impropriation,  because  antiently  the  pope  was  taken  for  the 
supreme  head  of  the  church,  and  therefore  was  holden  to  have  the  dis- 
position of  all  spiritual  benefices,  with  the  concurrence  of  the  patron, 


(a)  So  a  parchment  writing,  produc- 
ed by  the  steward  of  a  manor,  as  the 
customary  of  a  manor,  and  received 
by  him  from  his  predecessor,  who 
had  also  received  it  from  bis,  and 
had  possession  of  it  all  the  time,  and 
which  was  said  to  be  ex  assetisA  om" 
nivm  fcfientium,  was  admissible  to 
prove  the  course  of  descent.  Denn, 
ex  dem.  Goodxcin  v.  Spray,  1  T.  R. 
466. 

{b)  In  all  civil  cases,  except  cases 
of  criwi.  con,  in  which  some  person 
present  must  be  produced,  or  the 
original  registry,  or  an  examined 
copy,  must  be  produced,  and  the 
parties  identified ;  and  so  on  an 
indictment  for  bigamy.  Morris  v. 
Mullin,  4  Burr.  2057-  Birt  v.  Bar- 
iow,  Dougl.  \62  (171.)  But  the 
Fleet  books  are  no  evidence  of  a 


marriage,  or  of  the  unlawfulness  of 
it,  before  the  act,  but  because  of  the 
infamy  of  the  characters  by  whom 
the  ceremony  was  performed.  HoV' 
ard  v.  BurtonxDOod,  Peake's  Evid. 
87.  89,  (n.)  Read  v.  Passer,  Peake's 
N.  P.  Ca.  231.  Esp.  N.  P.  Rep.  213. 
Cooke  v.  Lloyd,  Peukc's  Evid.  A  pp. 
xxxvi.  Yet  Heath,  J.  in  Doe,  ex 
dem.  rassingham  v.  Uoyd,  Shrews- 
bury Ass.  1794'.  admitted  i\\^  Fleet 
books  in  evidence. 

(c)  Entry  in  a  vestry  book,  that, 
at  a  vestry  duly  held,  pursuant  to 
notice,  A.  B.  was  appointed  trea- 
surer of  the  parish,  is  good  evidence 
of  the  appointment.  Rex  v.  Martin, 
2  Campb.  100. 

(rf)  Et  vide  Rex  v.  Head,  Peake's 
Evid.  S6,  (n.)  which  was  decided  on 
the  same  principles* 

without 
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without  any  regard  had  of  the  prince  of  the  country ;  and  these  ancient 
matters  must  *  be  judged  according  to  the  error  of  the  times  in  which    [  •£48  ] 
they  were  transacted. — Cope  v.  Bedford,  E.  1626.  Palm.  427* 

A  pope^s  bull  is  evidence  upon  a  special  prescription  to  be  dis- 
charged of  tithe ;  where  you  only  say  that  the  lands  belonged  to  such  a 
monastery,  and  were  dbcharged  at  the  time  of  the  dissolution,  for  theii  J 

they  continue  discharged  by  the  act  of  parliament ;  but  it  is  no  evidence 
on  a  general  prescription  to  be  discharged,  because  that  would  sliew  th9 
commencement  of  such  a  custom,  and  a  general  prescription  is  that 
there  was  no  time  or  memory  of  things  to  the  contrary. — Claarickard  if. 
Denton,  M.  I6l9.  Palm.  38.  fa; 

Domesday-book^-^-U  the  question  be,  whether  a  certain  manor  be 
ancient  demesne  or  not,  the  trial  shall  be  by  doraesday-book,  which 
will  be  inspected  by  the  court, — Jnon.T.  I6l7.  Hob.  189.  (b) 

In  ejectment  for  the  manor  of  Artam,  the  defendant  pleaded  ancient 
demesne,  and  when  domesday-book  was  brought  into  court,  would 
have  proved  that  it  was  anciently  called  Netlam,  and  that  Nettam  ai>- 
pears  by  the  book  to  be  ancient  demesne ;  but  he  was  not  permitted  to 
give  such  evidence,  for  if  the  name  be  varied,  it  ought  to  have  been 
averred  on  the  record. — Gregory  v.  JVithers,  H.  28  Car.  II.  3  Keb.  ^8Q. 

To  know  whether  any  thing  be  done  in  or  out  of  the  ports,  there 
lies  in  the  exchequer  a  particular  survey  of  the  king's  ports  which 
ascertains  their  extent. 


(a)  And  an  exemplification  under  nut  conclusive  evidence  of  the  fact, 

the  bishop's   seal   is  good  evidence  Tookcr  v.  Beaufort  D.    1  Burr.   i46m 

of  the  pope  s.h\x\\.  Sir  7\ Read's  Case,  So  an  inquisition  taken  by  order  of 

cited  ilardr.  1 18.  Cromwelts  government,  to  ^certain 

{b)  That  book  having  been  held  the  lauds  belonging  to  the  prebend 

of  sufficient  authority  to  shew  whc-  of  the  monastery  9f  St.  Paul's,  was 

ther  the  manor  was  part  of  the  soc-  received  against  one  claiming  under 

age  tenure  of  Edward  the  Confessor  them,  as  evidence  of  the  extent  of 

or  not.     So  if  a  question  arise  as  to  their  rights.   Doe,  ex  dem.  Powell  v. 

the  extent  of  th«  ports,  a  particular  liarcourt,  Peake's  Evid.  App.  xxxvi. 

survey  which  will  ascertain  it  is  to  And  that  taken  by  order  of  the  House 

be  found  in  the  Exchequer.    Gilbf.  of  Commons  in  J  730  was  received  a» 

£xid.  78.  conclusive  evidence  of  the  tenures 

So  where  a  commission  was  issued  and  fees  of  the  offices  noticed  in  it. 

from  the  Exchequer  regn,  Eliz,  and  Green  v.  Hewitt ^  Peake's  N.  P.  182. 

directed  to  commissioners  to  enquire  And  even  when  the  commi^ion  has 

whethera  t)rior  was  seised  of  certain  been  lost,  the  survey  taken  under  it 

lands  as  parcel  of  a  manor,  and  whe-  has  been  allowed  as  evidence.    Kel^ 


ther,  after  the  dissolution,  the  crown  lington  Vicar  y.  Trin.  Coll.  Comb,    I 

V9n»  seised,  with  directions  to  summon  Wils.  170  ;  for  they  arepubHc  acts  to 

^  jury,  the  inquisition  taken  under  determine  a  public  ^ucstipn.  Ppaket 

that  commission,  and  the  depositions  Evid.  dH, 


of  witnesses,  were  held  admissible,  but 
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j4n  old  terrier  or  surcei/  of  a  manor,  whether  ecclesiastical  or 
temporal,  may  be  given  in  evidence,  for  there  can  be  no  other  way 
of  ascertaining  tlie  old  tenures  or  boundaries,  (a) 

A  tcrriet*  of  glebe  is  not  evidence  for  the  parson,  unless  signed  by 
die  churchwardens  as  well  as  the  parson ;  nor  then  either,  if  they  be 
of  his  nomination ;  and  though  it  be  signed  by  them,  yet  it  seems  to 
deserve  very  little  credit,  unless  it  be  likewise  signed  by  the  substantial 
inhabitants;  but  in  all  cases  it  is  strong  evidence  against  the  parson. (^6^ 

Rolls  or  ancient  books  in  the  heralds^  office  are  evidence  to  prove 
a  pedigree ;  but  an  extract  of  a  pedigree  proved  taken  out  of  records 
shall  not,  because  such  extract  is  not  the  best  evidence  in  the  nature  of 
tiling,  as  a  copy  of  such  records  might  be  had. — King,  d.  Earl  Thanety 
V.  Ihster,  34  Car.  II.  T.  Jo.  224. 

Camden* s  Britannia  would  not  be  evidence  to  prove  a  particular 
custom  ;  (c)  but  a  general  history  may  be  given  in  evidence  to  prove  a 
matter  relating  to  the  kingdom  in  general ;  {Stainer  v.  Droittcich  Cor" 
poration,  M.  1696-  Salk.  281.  12  Mod.  85.  S.  C.  noro.  Stayner  v. 
Droitwich  Burgesses,)  *  as  in  the  case  of  Neal  v.  Jay,  (d)  (cited  in  S,  C) 
chronicles  were  admitted  to  prove,  that  king  Philip  did  not  take  the  stile 
in  the  deed  at  that  time,  CharlesY.  of  Spain  not  having  then  surrendered. 


(fl)  The  ecclesiastical  terriers  were 
surveys  made  by  virtue  of  the  87  th 
canon,  which  directs  them  to  be  kept 
in  the  bishop's  registry.  Repcrt. 
Canon,  App,  12.  But  in  Atkins  v. 
Hutton,  2  Anstr.  386,  it  was  held, 
that  a  paper  writing,  purporting  to  be 
a  terrier  found  in  the  charter-chest 
of  Trinity  College^  Cambridge^  (who 
were  land-holders  in  the  parish,)  was 
no  evidence  to  disprove  a  modus,  but 
as  against  one  of  the  prebendaries  of 
Litchfidd,  a  terrier  found  in  the 
chest  of  the  dean  and  chapter  was 
held  good  evidence.  Milter  v.  Fors- 
ter,  2  Anstr.  387. 

Ancient  maps  also,  though  partak- 
ing of  the  nature  of  private  instru- 
ments, are  usually  classed  as  public 
writings,  and  received  in  evidence 
where  they  have  accompanied  pos- 
session, and  agree  with  the  bound- 
aries as  fixed  by  ancient  purchases. 
Yates  V.  Harris,  Gilb.  Evid.  78.  So 
where  two  manors  were  in  the  hands 
oi  the  same  person,  who  made  a  map 


of  them,  and  afterwards  one  of  the 
manors  were  conveyed  to  another, 
and  long  afterwards  disputes  arise  as 
to  the  boundaries,  such  map  will  be 
evidence.  Bridgman  v.  Jennings,  \ 
Ld.  Raym.  734.  But  if  the  person 
who  made  the  map  had  only  one  ma- 
nor, or  the  church- wardens  cause  a 
copper-plate  map  to  be  engraved, 
wherein  they  describe  lands  claimed 
by  an  individual  to  be  a  public  high- 
way, it  is  no  evidence  against  the 
rights  of  those  who  did  not  make  it. 
Anon.  1  Stra.  95.  Pollard  v.  Scott, 
Peake's  N.  P.  Ca.  18. 

(b)  Neither  would  Dugdale's  Mo- 
Tiasdcony  or  any  other  printed  his- 
tory. S.  C.  Neither  can  an  anony- 
mous printed  history  be  read  as  evi- 
dence in  a  court  of  law  in  any  case. 
Vide  etiam  Peake's  Evid.  81.  83. 

(c)  Vide  Earl  v.  Lewis,  4  Esp.  N.  P. 
Ca.  1 .     Theory  of  Evidence,  45- 

((f)  The  proper  name  of  this  case 
is  Mossam  v.  Ivy,  7  St.  Tr.571.  Vide 
Peake's  Exid.  84. 

m 
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The  register  of  the  navy  office^  with  proof  of  the  method  there 
used  to  return  all  persons  dead^  wiih  the  mark  Dd.  is  sufficient  evi- 
dence of  a  death. — Ex  dem.  Whitcomb^  £.  6  Ann.  C.  B. 

An  inventory  taken  by  a  sheriff  on  an  execution,  is  evidence  be- 
tween strangers  to  prove  the  quantity  and  value  of  the  goods ;  for  the 
law  intrusting  him  with  the  execution  must  trust  him  througliout. — Bax* 
ter  V.  Camjieldj  M.  19  Car.  II.  2  Keb.  277.  (a) 

II.  Private 
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(a)  The  Gazette  also  is  of  itself 
prima  Jade  evidence  of  mailers  of 
state,  and  of  public  acts  of  the  go- 
vernment. It  is  published  by  autho- 
rity of  the  crown  ;  it  is  the  usual 
way  of  notifying  such  acts  to  the 
public,  and  therefore  is  entitled  to 
credit  in  respect  of  such  matters. 
It  is  evidence  of  a  proclamation 
for  performance  of  a  quarantine; 
and  so  of  a  proclamation  of  peace. 
Vide  Dupays  r.  Sheppard,  ante, 
p.  226.  l>ut  the  Gazette  is  no 
evidence  of  an  appointment  to  a 
commission  in  the  army.  Rex  v.  Gar- 
dener^ 2  Camp.  513.;  nor  of  the 
dissolution  of  partnership  therein 
inserted,  unless  it  be  proved  that 
the  Gazette  came  to  the  party's 
hands.  Graham  v.  Hope,  Peakc's 
N.  P.  Ca.  154.  But  if  published  in 
the  neighbourhood,  it  is  evidence  for 
the  jury  to  decide  whether  or  not 
there  was  notice.  Godfrey  v.  Turn- 
butt  j  ibid,  (n.) 

Addresses  by  different  bodies  of 
subjects  going  to  offer  their  loyalty 
at  the  foot  of  the  throne,  and  re- 
ceived by  the  King  in  his  public  ca- 
pacity, they  then  become  acts  of  state, 
and  of  such  acts  announced  to  the 
public  in  the  Gazette.  It  is  admitted 
that  the  Gazette  is  evidence  in  courts 
of  justice  ;  every  thing  which  relates 
to  the  King  as  King  is  public,  and  a 
Gazette  which  contains  any  thing 
done  by  his  Majesty  in  his  character 
as  King,  or  which  has  passed  through 
his  Majesty's  hands,  is  admissible 
evidence  in  a  court  of  justice  to  prove 
such  thing. 

In  Rex  V.  Drinklin,  Rex  v.  Hotty 
5  T.  R.  443,  the  court  admitted  the 
journals  of  the  Lords  to  prove  not 

£ 


only  their  ad<lrcs5  to  the  King,  but 
the  King's  answer. 

The  articles  of  war ^  printed  by  the 
king*'*  printer,  would  have  been  suf- 
ficient evidence. 

A  public  advertisement  is  not  suf- 
ficient to  prove  a  notice,  unless  it  be 
proved  that  the  defendant  used  to 
read  that  particular  newspaper,  and 
this  though  the  same  notice  were 
published  in  almost  all  the  daily 
papers.  Boy  dell  v.  Drummond,  2 
Campb.  157. 

But  if  a  person  be  proved  to  have 
been  in  the  habit  of  reading  the  pa- 
per in  which  such  advertisement  is, 
it  is  a  notice  to  him.  Galltcay  Lord 
V.  Matthew,  10  East,  264. 

As  to  corporation  books,  vide  Rex 
V.  Mothersalt,  1  Stra.  93,  and  the 
case  of  Thetford,  12  Vin.  Abr.  90, 
pi.  16',  where  it  is  held,  that  entries 
made  of  public  matters  by  the  pro- 
per officer  are  good  evidence,  but  as 
examined  copies  are  evidence,  the 
court  will  not  on  slight  grounds  or- 
der the  originals  to  be  produced. 
Brocas  v.  London  Mayor,  I  tjira.  307. 
So  where  an  old  agreement  was  in 
the  Bodleian  library,  fr(»m  whence 
by  the  statutes  it  cannot  be  removed, 
a  copy  was  allowed  to  bo  read,  but 
it  is  not  so  generally  with  a  pri\ale 
inslrumentj  for  uhere  a  letter  fifty 
years  old  was  found  in  a  corporation 
chest,  the  court  held  that  it  must  be 
produced.  Ilex  v.  Gwin,  I  Stra.  401. 

And  the  books  of  the  Bank,  though 
not  records,  are  by  analogy  con- 
strued public  books,  and  copies  arc 
allowed  as  evidence  of  the  transfer  of 
stock.  Brctton  v.  Cope,  Peake's  N.  P. 
Ca.  30.  So  the  books  of  the  East 
India  Company  seem  to  come  within 
E  2  iho 
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II.  Private  zsritten  Evidence. 
We  c6me  now  in  the  second  place  to  that  which  is  only  private  evi- 
dence between  party  and  party,  and  that  is  also  two-fold,  viz. 

1.  Deeds, 


^•^m^^mfi^m 


th<;  principle  laid  down  in  Lynch  v. 
Clarke,  S  Salk.  154,  that  wherever 
an  origiaal  is  of  a  public  nature,  and 
could  be  evidence  if  produced,  an 
immediate  sworn  copy  is  evidence. 
This,  however,  has  not  been  ex- 
pressly decided.  Vide  Rex  v.  Gor* 
don  {Lord  George  J  Dougl.  572. 
593,  (n.) 

But  inquisitions  taken  before  the 
sheriff,  /^c.  are  of  very  di Cerent  au- 
thority,  for  bein;;  traversable  in  their 
nature,  they  are  seldom  admitted  as 
evidence  against  third  persons.  Lat' 
kow  v.  Earner,  2  II.  Bla.  437;  and  in 
Jones  V.  White,  1  Stra.  68,  the  court 
of  K.  B.  were  equally  divided  whe- 
ther the  coroner's  inquest,  whereby  a 
man  was  found  non,  compos,  was  ad- 
intssible  evidence  against  his  execu- 
trix.    So  in  Lat  kow  v.  Earner,   sup. 
it  was  held  that  an  inquisition  taken 
by  the  sheriff,  to  whom   the  goods 
seized   by  him  under  an  execution 
against  A,  belonged,  by  which  the 
property  was  found  to  be  in  B.  was 
no  evidence  in  an  action  brought  by 
him  against  the  sheriff,  who  had  been 
indemnified. 

As  to  the  inspection  of  public  writ- 
ings^ it  has  been  held,  that  the  pro" 
ccedings  of  courts  of  justice  should 
be  always  open  to  inspection.  Vide 
Herbert  v.  Ashburner,  1  Wils.  297. 
Wilson  V.  Rogers,  2  Stra.  1242,  and 
Edwards  v.  Vtsey^  Ca.  temp.  Hardw. 
128,  where  such  leave  was  given  as 
against  inferior  courts  to  proceedings 
against  the  party  in  each  action  ; 
and  in  Welch  v.  Richards  the  like 
leave  was  given  for  a  man  to  have  a 
copy  of  the  information  against  him 
from  the  magistrate.  But  in  Groen* 
velt  y.Eumell,  1  Ld.  Ray.  252,where 
an  action  was  brought  for  false  im- 
prisonment, under  the  sentence  of 
the  college  of  physicians,  the  court 
would  not  allow  plaintiff  to  inspect 
books  in  the  custody  of  persons  not 


parties  to  the  suit.  And  so  in  Ahney 
V.  Dickenson,  Say.  250,  which  was  a 
case  of  imprisonment  under  an  order 
from  the  commissioners  of  hackney 
coaches. 

Copies  from  the  books  of  public  of' 
Jices  may  also  be  had  by  an  interest- 
ed party,  where  public  policy  will 
allow  it ;  therefore  an  officer's  widow 
may  have  access  to  the  books  of  the 
commissioners  for  settling  the  debts 
of  the  army.  Moody  v.  Thurston,  1 
Stra.  304.  But  not  inspection  of  the 
revenue  accounts  to  determine  as  to 
the  duties.  Atherfoldv.  Beard^^T,  R. 
€\6. 

T'he  books  of  a  corporation  may  be 
inspected  by  any  member  to  ascer- 
tain his  rights.  Rex  v.  Hollister,  Cs. 
temp.  Hardw.  245.  Rex  v.  Kewcastk 
Hostmen,  2  Stra.  1223.  But  in  a 
suit  by  a  corporation  against  a  stran- 
ger for  tolls,  the  demandants  cannot 
supply  themselves  with  evidence  out 
of  their  own  books.  Sauthampton 
Mayor  v.  Graves,  8  T.  R.  590. 

So  as  to  court  rolls,  if  the  Ion! 
claim  an  amercement,  as  in  Baldwin 
V.  Trudge,  Barnes,  237  ;  or  tenants 
differ  about  the  custom  of  the  ma- 
nor»  as  in  Hobson  v.  Parker,  ibid,  the 
tenants  may  inspect  the  court  rolls, 
and  use  them  as  evidence.  But  in  a 
dispute  between  the  lord  and  a  strau- 
gcr  respecting  a  modus,  as  in  Here- 
ford Bp,  V,  Bridgwater D.  Bnnb.  269; 
or  if  the  lord  clain^  lands  as  copy* 
hold  which  are  freehold,  as  in  Smitk 
V.  Doxies^  I  Wils.  104 ;  or  if  two 
adjacent  lords  dispute  their  bound- 
aries, as  in  Talbot  v.  Villeb^ys,  cited 
3  T.R.  142,  the  lord  will  not  be  com- 
pelled to  produce  his  manor  rolls : 
and  if  they  are  wanted  in  evidence, 
they  must  be  proved  as  private  deeds 
in  the  possession  of  the  advcrsaiy. 

This  inspection,  however,  is  onlj 
allowed  In  claims  for  civil  rights- 
Rex  V.  Cornelius,  2  Stra.  211.  Rei^- 

PunuB, 
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1.  Deeds. 

2.  Private  Matters  of  an  inferior  Nature,  (a) 

1.  Of  deeds. — First,  of  the  profert. — The  rule  is,  that  when  any 
person  claims  by  a  deed  in  the  pleadings,  he  ought  to  make  a  profeit 
of  it  to  the  court  ;('ft^  and  where  he  would  prove  any  fact  in  issue  by 
a  deed,  the  deed  itself  must  be  shewn. 

In  every  contract  there  must  be  apt  words  to  shew  what  right  is  trans- 
ferred, and  to  whom,  and  the  sense  and  signification  oi  these  words 
must  be  expounded  by  the  law.  There  must  therefore  be  a  profert 
made  of  all  solemn  contracts.  1.  For  the  security  of  the  subject,  that 
what  right  is  transferred  may  be  adjudged  of  according  to  the  rules  of 
law.  2.  Because  all  allegations  in  a  court  of  justice  must  set  forth  the 
thing  demanded ;  now  the  thing  demanded  cannot  be  set  forth  without 
shewing  the  instrument  upon  which  the  demand  arises. 

But  where  a  man  shews  a  good  title  in  himself,  every  thing  collateral 
to  that  title  shall  be  intended,  whether  it  be  shewn  or  not. 

A  matter  collateral  to  a  title  is  what  does  not  enter  into  the  essence 
or  being  of  a  title,  but  arises  aliundef  so  that  there  must  be  a  derivation 
of  title  without  it.  (Co,  Litt.  310.)  As  where  a  man  declares  of  a 
grant  of  feoffment  of  a  manor,  the  attornment  (which  is  collateral  to 
the  title)  shall  be  intended.  {Ferrers  v.  Wignall^  H.  1585.  Cro.  Eliz. 
401.  Bellamys  Case,  E.  3  Jac.  I.  6 Co.  38.)  So  in  trespass  the  de- 
fendant conveyed  the  house  in  which,  ^c.  by  feofiment  from  J.  S.  and 
justified  damage  feasant;  the  plaintiff  *  replied  that  J.  5.  before  the  [*250] 
feoffment  made  a  lease  to  J.  N.  who  assigned  to  him ;  the  defendant 
rejoined  that  the  lease  was  made  on  condition,  that  if  /•  N.  asMgned 
over  without  licence  by  deed  from  J.  S.   that  then  J.  S.  should  re* 


Ptfrife//,Wils.240.  lBla.351.Hrgififl 
V.  Mead,  2  Ld.  Raym.  927.  There- 
fore the  court  will  nut  allow  the  in- 
spection of  such  documents  to  aid  a 
prosecution  against  corporation  jus- 
tices for  granting  licences,  SfC.  Rex 
v.CorneliuSj  sup. ;  or  against  the  vice- 
chancellor  of  Oxon.  for  misbehaviour 
in  office.  Rex  v.  Pumell,  sup.  or 
against  a  man  for  election  bribery. 
Rex  V.  Heydoti,  1  Bla.  351.  or  against 
overseers  for  an  illegal  rate.  Rex  v. 
Lee^  cited  in  Rex  v.  PitrneU,  sup. 
But  as  informations  in  natnrc  of  a 
quo  vMnanto  appertain  to  civil  right*:, 
a  member  of  a  corporation  filing  one 
may  inspect  the  corporation  books. 
^i4  sccus  ut  semb,  if  the  relator  be  a 


stranger,  unless  the  title  of  a  person 
in  office  be  objected  to  on  public 
ground.  Rex  v.  Brown^  3  T.  Rep. 
574,  (n.)  And  even  when  a  member 
is  relator,  his  inspection  of  all  docn* 
mcnts  will  be  confined  to  the  point 
in  question.  Rex  v.  Babhy  3  T.  Rep. 
679.  Benson  v.  Fost,  cited  1  Vfils. 
240. 

(fl)  Vide  post.  269. 

(6)  If  plaintiff  makes  profert  he 
must  produce  the  deed,  and  cannot 
give  in  evidence  that  it  is  destroyed, 
or  in  the  hands  of  defendant,  ibr  to 
enable  him  to  do  so  he  must  state  it 
specially  in  his  declaration.  Smith  v. 
IVoudusardj  4  East,  585, 

enter ; 
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enter ;  (n)  the  plaintiff  sur-rejoiued  that  J.  S.  did  by  deed  give  licetice, 
without  making  a  profert  of  the  deed ;  this  sur-rejoii^der  was  allowed 
to  be  good,  because  the  plaintiff  *s  title  was  by  assignment  of  ^he  lease 
from  J,  A\  and  consequently  the  licence  of  J,  S.  i^  but  a  matter  col- 
lateral to  the  assignment,  and  by  consequence  the  deed  must  be  intended 
to  be  well  and  legally  made>  though  it  be  not  shewn  to  the  court. — > 
Walker  V.  Ballamie,  E.  I606.  Cro.  Jac.  }02,(b) 

But  there  is  another  difference,  and  that  is  where  the  deed  is  necessary 
ex  institutione  legis,  and  where  it  is  necessary  ex  provisione  hominis ;  for 
where  the  deed  is  necessary  ex  institufione  legis  there  you  must  shew 
it ;  for  it  is  repugnant  that  the  law  should  require  a  deed,  and  not  put 
you  to  shew  that  deed  when  it  is  made ;  as  if  you  are  obliged  to  shew 
the  attornment  of  a  corporation  you  must  shew  a  deed,  in  as  much  as 
incorporate  bodies  by  the  rules  of  law  cannot  act  but  by  incorporate 
instruments ;  therefore  no  attornment  is  shewn  unless  a  deed  be  shewn 
also,  (c)  But  where  a  deed  is  necessary  ex  provisione  hominis,  there 
when  it  is  collateral,  as  in  the  case  of  a  licence  before  mentioned,  it 
need  not  be  shewn ;  for  the  private  act  of  the  parties  shall  not  controul 
the  jud^mept  of  the  law,  that  intends  all  such  collateral  matters  with- 
out shewing.     Bellamy*s  Case,  sup. 

Nor  can  privies  in  estate  take  any  advantage  of  a  deed  without  shew- 
ing it ;  as  if  there  be  tenant  for  life,  remainder  in  fee,  and  there  be  a  re- 
lease to  him  in  remainder,  tenant  for  life  cannot  take  advantage  of  it 
without  shewing  the  deed ;  for  since  the  right  passes  merely  by  the 
deed,  to  say  any  person  released  without  shewing  the  deed,  would  not 
be  a  good  plea.— Lej^^Ws  Case,  I6IO.  10  Co.  92.  Vide  Co.  LiU.  267- 

And  to  explain  this  matter  further,  a  difference  is  to  be  taken  between 
things  that  lie  in  livery  and  things  that  lie  in  grant ;  for  things  that  lie 
in  livtry  may  be  pleaded  without  deed,  but  for  a  thing  that  lies  in  graot 
regularly  a  deed  must  be  shewn. 

Then.'fore  a  mau  naay  plead  that  J,  S.  infeoffed  him  without  saying  per 
indenturam,  and  yet  give  the  indenture  in  evidence,  because  the  feoff- 


(a)  And  alledged  that  the  plain- 
tiff rssigiifd  without  licence. 

(hj  Lord  ^lansfivld  has  ruled,  that 
when*  it  fapj  iwis  irom  'plaintiff'*^  own 
cvidt.iice,  iiiai  tho  Mi])p()scd  trespass 
waK>  <!  no  in  j.ijiintiff's  presence,  or 
b}  hi^  licence  and  authority,  de- 
ft'ndmi  ni  'v  tiiKC  advantage  of  it, 
viil  .'ii  I  ving  ploatlcd  a  licence 
I'*  cially.     But  if  plainiiQ'  prove  a 


prima  facie  trespass  defendant  can- 
not pivc  licence  in  evidence,  with- 
out pleading  specially.  Grtcn  Book, 
S7y  (b.) 

Ccj  It  was  also  held  in  Bellamy's 
Cascy  6  Co.  38,  that  the  licence  neeti 
not  be  shewn,  because  it  was  exe- 
cuted, and  had  not  continuaoce, 
i.  e.  it  was  functo  oJ/ici<i, 

meot 
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ment  is  made  by  the  livery^  and  the  indenture  is  only  evidence  of  such 

feoffinent.  ('2  Rol.  Abr.  682.  tit.  Evidence  D.  pL  5.)  But  if  a  man  plead 

that  J.  S.  infeoffed  him  by  deed,  it  may  reasonably  be  doubted,  ^whether  [  *^o  1  ] 

he  can  giye  a  parol  feoffment  in  evidence,  because  he  has  bound  himself 

up  to  4  feoffment  by  deed. — Co.  Lit.  281. 

And  though  since  the  statute  of  frauds  the  ceremony  of  livery  only  is 
not  sufficient  to  pass  an  estate  of  freehold  or  term  of  years,  but  there 
may  be  a  deed  or  note  in  writing,  yet  it  is  not  necessary  to  set  out  such 
conveyance  iq  the  pleadings,  for  they  are  as  they  were  formerly,  feojffavit 
et  demisitf 

A  man  may  plead  a  condition  to  determine  an  estate  for  years  without 
deed,  for  it  begins  without  any  livery,  and  therefore  the  party  is  not 
estopped  by  any  notorious  ceremony  from  averring  the  condition  :  but 
>vhere  a  man  sets  out  a  feoffment,  the  other  party  may  reply  that  it  was 
by  deed,  and  shew  the  condition,  for  then  there  is  an  estoppel  against 
ap  estoppel,  and  so  the  matter  is  in  equal  balance,  and  therefore  must 
be  determined  according  to  truth. — Fide  post,  252. 

Things  that  lie  in  grant  are  all  rights  j  as  fairs,  marl^ets,  advowsons, 
and  rights  to  land  where  the  owner  is  out  of  possession ;  and  as  they 
cannot  visibly  be  delivered  over,  therefore  they  must  pass  by  the  next 
sort  of  conveyance,  that  hold  the  second  place  in  point  of  solemnity,  and 
that  is  by  grant  under  the  hand  and  seal  of  the  party. — Co.  LtV.  225. 

Noiy  a  person  that  claims  any  thing  lying  in  grant  must  shew  his  deeds^ 
pr  other^yise  be  must  prescribe  in  the  thing  he  pretends  to,  and  the  pre« 
scription  being  supposed  immemorial,  suppUes  the  place  of  a  grant.— ^ 
Dr.  Lej(field*s  Ca.  H.  8  Jac.  I.  10  Co.  92. 

He  also  that  has  a  particular  estate  by  agreement  of  parties,  must  shew 
|iot  only  his  own  conveyance  but  the  deeds  paramount,  for  there  can  be 
no  title  made  to  a  thing  lying  in  agreement,  but  by  shewing  such  agree* 
ment  pp  to  the  first  original  grant. — S.  C.  (a) 

13ut  where  any  persons  claim  any  particular  estate  by  act  in  law,  they 
may  m^ke  their  claim  without  shewing  their  deeds;  as  tenant  in  dower^ 
or  by  elegit,  or  guardian  in  chivalry,  may  plaim  an  estate  in  a  thing  lying 
in  grant  without  shewing  the  deed,  for  when  the  law  creates  an  estate, 
and  yet  does  not  give  the  particular  tenant  the  property  of  the  deeds,  it 
must  allow  the  estate  to  be  demanded  without  them. — S.  C* 

So  they  may  plead  a  condition  without  shewing  the  deed,  because 
they  clain)  ^q  estate  by  act  of  Is^w,  and  tlierefore  are  not  estopped  by  the 

'»  ...,1  iiiiia  A_>— ^  I       .»— a^v^p— i«^ 

(a)  Care  therefore  should  he  taken  to  bind  the  grantor  to  shew  the  deeds 
to  the  court,  when  need  should  be.  S,  C. 

act 
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act  of  livery,  and  therefore  they  may  claim  an  e&tate  defeated  by  the 
condition  without  a  deed. — Co.  Lit.  225.  (b) 
[  252  ]  But  tenant  by  the  curtesy  cannot  claim  any  estate  lying  in  grant  ^  ith- 
out  the  deed,  because  he  has  the  property  in,  and  custody  of  the  deeds 
in  right  of  his  wife,  and  tliat  property  cannot  be  divested  out  of  him  dur- 
ing the  continuance  of  his  estate. — Dr.  Ley  field's  Ca.  sup. 

So  aUo  he  cannot  defeat  an  estate  of  freehold  without  shewing  tlie 
deed,  for  the  act  of  livery  is  an  estoppel  that  runs  with  tlie  land,  and 
bars  all  people  to  claim  it  by  virtup  of  any  condition,  without  the  condi- 
tion appear  in  a  deed,  and  since  the  custody  of  the  deed  resides  with  him 
he  must  shew  the  deed. — Vide  ante,  p.  251. 

But  where  a  person  is  an  utter  stranger  to  any  deed,  there  in  pleadmg 
he  is  not  compelled  to  shew  it.  As  if  a  man  mortgage  his  land,  and  the 
mortgagee  let  the  land  for  a  year,  reserving  rent,  and  then  the  condition 
be  performed,  and  the  mortgagor  re-enter ;  the  lessee  in  bar  of  an  action 
of  debt  may  plead  the  condition  and  re-entry  without  shewing  the  deed, 
for  the  lessee  was  never  entitled  to  the  custody  of  the  deed* 

So  if  a  man  bring  a  prtecipe  against  him,  he  may  plead  that  he  was 
only  a  mortgagee,  and  that  the  condition  was  performed^  so  that  he  has 
no  longer  seisin  of  the  estate,  and  this  without  shewing  the  deed ;  for 
upon  performance  of  the  condition  the  property  of  the  deed  is  no  longer 
in  the  mortgagee,  but  it  ought  to  be  rebailed  to  the  mortgagor. 

So  if  in  action  of  waste,  or  in  discharge  of  the  ancestor's  rent,  the 
tenant  plead  a  grant  of  the  revejrsion  and  attornment  after,  he  need  not 
shew  such  grant. 

As  no  party  shall  take  advantage  of  his  own  negligence  in  not  keeping 
of  his  deeds,  which  in  all  cases  ought  to  be  fairly  produced  to  the  court ; 
80  his  adversary  shall  not  take  any  advantage  in  his  violent  detaining  of 
them  ;  for  tlie  one  by  the  violent  taking  away  of  the  deeds  gives  a  just 
excuse  to  the  other  for  not  having  them  at  command ;  (Co.  Lit.  226) 
and  no  man  can  ever  take  advantage  of  his  own  injury,  and  therefore  it 
is  a  good  plea  for  one  party  to  say,  that  the  other  entered  and  took  away 
the  chest  in  which  the  deeds  were. — Wymark*i  Ca.  Af.  35  &  36  Eliz. 
5  Co.  75,. 

Letters  patent  inroUed  in  the  same  court,  or  records  of  the  same  court, 
need  not  be  profered  to  the  court,  but  a  deed  inroUed  must ;  for  all  re- 
cords that  are  public  acts,  and  that  lie  for  the  direction  of  that  court  in 
matters  of  judicature,  must  be  taken  notice  of,  and  therefore  they  need 
[  *  253  ]  "o*  he  referred  to  with  a  prout  •  patet  per  recordum,  for  the  court  will  tale 
notice  of  the  course  and  orders  of  the  court  upon  reference  to  them.  The 

deedi 
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deeds  inrolled  are  no  more  d»n  the  private  acts  of  the  {Mrties  autheiw 
ticated  by  the  court,  and  they  do  not  lie  for  the  direction  of  the  cour^ 
but  take  hold  of  the  authority  of  the  court  to  give  them  credit,  and 
therefore  the  court  does  not  take  notice  of  them,  unless  they  be  pleaded. 
(Co.  LH.  QA5  (b). )  But  by  19  jinn.  c.  18.  where  any  bantaiu  and  sale 
inrolled  is  pleaded  with  a  profert,  the  party  to  answer  such  profert,  may 
produce  a  copy  of  the  inrolment. 

Since  the  term  (to  avoid  entering  the  several  continuances  of  business) 
is  reckoned  as  one  continued  law  day ;  therefore  the  deeds  pleaded  shall 
be  in  the  custody  of  the  law  during  the  whole  term,  being  the  day  wherein 
they  are  pleaded ;  and  being  then  before  the  court,  any  body  may  take 
advantage  of  them ;  but  since  they  belong  to  the  custody  of  the  party,  if 
the  deed  be  not  denied,  it  shall  go  back  to  the  party  after  the  term  is 
over,  and  then  no  body  can  take  advantage  of  it  without  a  new  proferL 
Therefore  the  plaintiff  in  K.  B.  may  take  advantage  of  the  condition  of  a 
deed  in  his  replication,  because  it  runs,  et  pr^dicf  A.  dicii,  as  of  the 
same  term ;  but  he  cannot  take  advantage  in  his  replication  of  a  deed  in 
C  B.  because  they  enter  an  imparlance  to  another  term.  {IVymark's  Ca. 
sup.  Co.  Lit.  231.  b.)  But  where  the  deed  comes  in  and  is  denied,  it 
remains  in  court  till  the  plea  is  determined  ;  therefore  while  it  is  tied  up 
to  one  court,  and  is  impossible  to  be  removed,  it  shall  be  pleaded  in 
another  without  shewing.  And  if  on  the  issue  of  non  e^  factum  it  be 
found  against  the  deed,  it  shall  be  kept  in  court  for  ever,  to  hinder  any 
more  use  being  made  of  it. — FUch  v.  Welhj  H.  4  Ann.  1  Saik.  215. 

In  an  action  of  debt  upon  bond,  it  is  matter  of  substance  to  make  a 
profert  of  the  deed,  because  it  is  the  contract  on  which  the  court  ought 
to  found  their  judgment,  and  therefore  it  ought  to  be  exhibited  to  the 
court.  (Daubeny  v.  Banister^  T.  2  Jac.  I.  Cro.  Jac.  32.)  But  it  is  not 
matter  of  substance  to  sliew  letters  of  administration,  for  whether  they 
be  legally  granted  or  not  belongs  to  the  cognizance  of  the  spiritual  cour^ 
and  tlierefore  their  legality  cannot  be  weighed  at  common  law. 

Wherever  the  plaintiff  is  bound  to  make  a  profert,  the  defendant  is  by 
law  entided  to  oyer,  nor  can  the  court  upon  any  pretence  dispense  with 
the  giving  of  it. — Soresby  v.  Sparrow,  £.  l6  Geo.  11.  Str.  1 186.  (a) 

Secondly,  Ofghing  deeds  in  evidetice  to  the  jury. 

And  the  general  rule  is,  that  the  deed  itself  must  be  given  in  evi-   [  254  ] 
dence,  and  must  be  proved  by  one  witness  at  the  least,  (b) 

But 


(a)  As  to  where  over  of  a  counter-  (6)  It  has  been  held,    however^ 

part    is   good    ot/er,    vide  Read  v.      that   subscribing  witnesses   arc  not 
Brookman,  3  T.  Ucp.  l60.  necessary  to  the  vahdit^*  of  a  deed. 

Com. 
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But  there  are  some  exceptions  to  the  general  rule  of  giving  the  deed 
itself  in  evidence,  viz: 

jis  to  the  jirst  part  of  this  rule. — 1.  Where  the  deed  is  proved  to  be 
in  the  hands  of  the  opposite  party,  who  upon  being  called  upon  refuses 
to  produce  it,  a  copy  of  it  will  be  good  evidence ;  (Peterborough  v.  Mor- 
daunt,  £.  lG7w.  1  Mod.  94.)  but  such  copy  ought  to  be  proved  by  a 
witness  who  has  compared  it  with  the  original,  for  otherwise  there  is  no 
proof  of  its  being  a  true  copy. — Eden  v.  Chalkill,  M.  13  Car.  II.  1  Keb. 
Ul.(a) 

If  the  opposite  party  produce  the  deed  on  ootice^  it  sliall  be  read  with- 
out any  proof  of  the  execution. — Thompson  v.  Jone$,  M.  18  Geo.  HI. 

Where  a  will  remains  in  chancery  by  the  order  of  the  court,  m  copy 
may  be  given  in  evidence,  because  the  original  is  not  in  the  power  of  the 
party.  (Rex  v.  Inhabitants  of  Middlezoy,  T.  27  Geo.  III.  2  T.  Rep. 
41.)  (b)  So  where  it  is  proved,  that  the  deed  itself  is  destrojcd  by 
fire,  a  copy  of  it  may  be  given  in  evidence ;  but  perhaps  in  such  case, 
if  it  came  out  in  evidence  that  there  are  two  parts  executed,  and  the 
loss  of  one  only  was  proved,  a  copy  would  not  be  admitted.  (Dr.  Lei^ 
feld*s  Ca,  H.  8  Jac.  I.  10  Co.  90.)  So  if  it  were  proved,  that  die 
deed  came  into  the  hands  of  the  defendant's  brother,  under  whom  the 
defendant  claims,  a  copy  ought  to  be  read,  even  though  the  defendant 
have  sworn  in  an  answer  in  chancery  that  he  has  not  got  the  original. 
(Thurston  V.  Delahay,     Hereford  Ass.   1744.    Pritchardv.  SymonJsf 


Com.  Dig.  tit.  Fait,  B.  4.     £t  vide 
Garrett  v.  Lister,  1  Lev.  25.    There- 
fore, if  there  be  none,  or  if  a  sub- 
scribing witness,  being  called,  deny 
seeing  it  executed.  Grellicr  v.Neale, 
Peake  N.  P.  146.     Jbbot  v.  Plumbe, 
Dougl.  206.  (2  J  6.)     Lowe  v.  Jolije, 
1  Bla.  365 ;  (which  it  is  not  neces- 
sary that  he  should   see.     Park  v. 
Mears,  2  Bos.  &  Pull.  217 ;)  or  if  it 
appear  that  a  fictitious  name  has 
been  put  as  a  witness  by  the  party 
who  executed  the  deed.     Fasseft  v. 
Brown^  Peake  N.  P.  23  ;  or  that  the 
person   attesting  was   interested   at 
the  time,  and  so  continues  at  the 
time  of  the  trial.     Swire  v.  Bell,   5 
T.  Rep.  3/1 ;  or  if  one  of  two  wit- 
nesses   was    administrator    of    the 
obligee  and  plaintiff  in  the  action, 
and  the  other  could  not  be  found,  the 
instrument    itself    appearing  prima 
facie    to    be    sealed   and    delivered. 
^Cuuljfe  v.  Sefton,  2  East,  183.     In 


these  cases  proof  of  the  party's  hand- 
writing will  be  sufficienc. 

(a)  If  a  deed  be  in  the  hands  of 
an  adverse  party,  or  lost  or  destroyed 
(after  notice  to  produce  it),  an  exa« 
mined  copy  may  be  produced,  or 
parol  evidence  may  be  given  of  its 
contents.  Reed  v.  Brookmaity  3  T.  U. 
151.  Robinson  v.  Davics,  1  Stra. 
526.  Young  V.  Holmes,  1  Stra.  70. 
But  it  must  be  first  proved,  that  the 
original  was  genuine.  Goodier  v. 
Lake,  1  Atk.  446. 

(6)  According  to  Gordon  ef  aV  r. 
Secret  an,  8  East,  548,  this  case  has 
been  over-ruled,  and  it  appears  that 
the  production  of  a  deed  at  the  trial, 
by  notice  from  the  other  party,  docs 
not  supersede  the  necessity  of  prov- 
ing  it  by  a  subscribing  witness ;  and 
in  IVetherston  \,Edginton,  2  Camp. 
94,  it  was  held,  that  an  agreement 
roust  be  proved,  as  if  it  came  from 
the  party  calling  for  it. 

Hereford, 
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Hereford,  1744.  BaHhtt  v.  Gawhr,  T.  14  Geo.  II.  K.  B.)  And  in 
thene  cases,  if  the  party  have  no  copy  he  may  produce  an  abstract,  nay 
eTen  give  parol  evidence  of  the  contents.  And  where  possession  has 
g()>}e  along  with  a  deed  many  years,  the  original  of  which  is  lost  or  de- 
stroyed, an  old  copy  or  abstract  may  be  given  in  evidence  without  being 
proved  to  be  true,  because  in  such  case  it  may  be  impossible  to  give  bet- 
ter evidence. — (Sty.  205,  is  here  referred  to,  but  there  is  no  such  point.) 
And  as  to  the  second  part  of  the  rule ;  the  deed  must  be  proved  to  the 
jury  by  one  witness  at  least,  for  tliough  tlie  deed  be  produced  under 
band  and  seal,  and  the  hand  of  the  party  be  proved,  yet  that  is  no  full 
proof  of  the  deed ;  for  the  delivery  is  necessary  to  the  essence  of  the  dee^, 
and  there  is  no  proof  of  a  delivery  but  by  a  witness  who  saw  it.  {a) 

But 


SSii 


{a)  By  statute  Q6  Ceo.  III.  c.  57, 
«.  38,  bonds  and  other  deeds,  and 
writings,  executed  in  the  East  Indies, 
may  be  given  in  evidence,  on  proof 
of  the  writing  of  the  obligor,  party 
or  parties  respectively,  and  of  the 
witness  or  witnesses  respectively,  and 
that  such  witness  or  witnesses  is  or 
are  resident  in  the  East  Indies, 

If  a  subscribing  witness  go  abroad 
after  the  execution  of  the  deed,  and 
be  so  at  the  time  of  the  trial,  or  if 
he  die,  or  become  interested,  proof 
of  his  hand-writing,  as  the  next  best 
evidence,  must  be  given.  Coghfan 
V.  WHUamsun,  1  Dougl.  89.  {9Z.) 
liolnKS  V.  Pontin,  Peiike  N.  P.  ^.9. 
Barnes  v.  Trompowsky,  7  T-  H.  2()5. 
j4dams  v.  Kerr,  1  Hos.  &  Pull.  36*0. 
Prinee  v.  JUackbourne,  2  Kast,  ^SO, 
Jones  V.  Mason,  2  St ra.  803.  Goss 
V.  Tracrtj,  1  \\  W.  !28y.  Godfrey  v. 
I^orris,  I  Sua.  34.  Hut  in  ail  these 
cases  it  hi:s  befcn  u^ual ;  and  in 
Adams  v.  Kerr,  sup.  it  whs  held  ne- 
cessary to  prove  the  hand-writin*;  of 
the  party  to  the  deed  also.  Vide 
jrallis  v.  Delancey,  7  T.  Uep.  26'6, 
n.  (c.)  A  foundation,  however,  must 
always  be  laid,  by  shewin*^  the  si- 
tuation in  which  the  party  stands. 
WdQpeakes  Evid.  100,  101. 

The  subscribing  witness  to  a  ^an], 
being  a  Frenchman,  generally  re- 
sident in  France,  Lord  Ktnyon  re- 
ceived the  deod  in  evidence,  on  proof 
of  his  hand-writing;  buc  he  said,  if 
the  witness  had  teen  an  Englishmany 


occasionally  absent  in  France,  such 
proof  could  not  have  been  admitted. 
Holmes  y,  Pontin,  sup. 

But  if  a  subscribincr  witness  is 
living,  and  able  to  attend,  he  alone 
must  prove  the  deed,  and  bis  evi- 
dence cannot  be  dispensed  with  by 
any  confession  of  the  deed  offered  in 
proof  either  against  him,  Johnson 
v.  Mason,  1  Esp.  N.  P.  Rep.  89 ;  or 
against  a  third  person.  Abbott  v. 
Plumb,  Dou<t1,  i>06*.  (216.)  Laing 
V.  Raine,  t>  15os.  &  Pull.  85.  Nor 
is  the  admission  of  the  execution  of 
a  bond,  by  answer  to  a  bill  filed  to 
obtain  it,  sufficient,  without  account- 
ing for  the  absence  of  the  witness. 
Call  v.  Dunning,  %  Kast,  53.  But 
when  a  man,  on  his  examination 
before  commissioners  of  bankruptcy, 
produced  tlie  bankrupt's  bill  of  sale, 
and,  in  his  deposition,  adiniltcd  the 
execution  of  it,  this  will  be  held  suf- 
ficient evidence  in  trover  by  the  as- 
signee s  for  the  goods.  Boulcs  v.  Lang* 
uorfhy,  5  T.  Hep.  3(J6'- 

Fu nhermore,  upon  the  subject  of 
the  execution  of  deeds,  and  of  the 
proof  thereof,  by  the  subscribing 
witnesses,  it  has  boen  determined, 
that  an  admissio:!  of  the  signature 
of  the  ailesiing  witness  to  a  bond, 
admits  all  he  would  have  proved 
(presumptively,)  and  therefore  is  an 
admission  of  the  delivery  by  the  de- 
fendant. Mihcard  v.  Temple,  1  Camp. 
37.5.  Et  vide  Call  v.  Dunning^  4 
East,  53.  Cunhffe  v.Sefton,  2  T.  11. 

1S3. 
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But  to  this  part  of  the  rale  there  are  likewise  exceptions.  As  where 
the  witness  to  a  deed  being  subpcjsned  did  not  appear,  but  to  prove  it  the 
party's  deed  they  proved  an  indorsement,  reciting  a  proviso  within^  that 

if 


183.     Prince    v.   Blackbourn,    ibid. 
250. 

In  Phipps  V.  Parker,    1  Carapb. 
412,  an  instrument  purported  to  have 
been  executed    by   two   persons  in 
the  presence  of  I.  S.    I,  S.  swore  it 
had  not   been  executed  by  either  of 
them  in  his  presence.     It  was  then 
proposed  to  prove  the  execution  of 
the  deed   by  evidence  of  the  hand- 
writing of  the  two,  and  by  shewing 
that  they  had  subsequently  acknow- 
ledged it  to  be  their  deed.    Per  Lord 
Ellenborovgh.    The  policy  purports 
to  have  been  executed  in   the  pre- 
sence of  the  witness ;  if  it  was  not 
so,  the  conclusion  is,  that  it  was 
never  executed  as  a  deed,  although 
it  may  have  been  signed    by  these 
two.     Nor  can  I  admit  evidence  of 
their  acknowledgment,  since  the  at- 
testation points  out  the  specific  mode 
in   which    (he   execution   is    to   be 
proved.    But  he  allowed  that  in  such 
a  case  at  Lowe  y.Jolliffe,  1  I^Ia.  365. 
where  the  witnesses  conspired  to  per- 
jure themselves,  other  evidence  will 
be  admitted  to  prove  the  fact.    Here 
was  no  imputation  on  the  witness. 

According  to  19  Car,  II.  c.  6.  with 
respect  to  leases  dependent  on  lives, 
and  also  according  to  the  statute  ojf 
Bigamy  (1  Jac,  I.  c.  11.)  the  pre- 
sumption of  the  duration  of  life  with 
respect  to  persons  of  whom  no  ac- 
count can  be  given,  ends  at  the  ex- 
piration of  seven  years  from  the  time 
they  were  last  known  to  be  living. 
Doe  V.  Jesson^  6  East,  85. 

Strict  proof  is  required  of  the 
diligent  search  after  an  attesting 
witness,  and  to  no  effect,  before  the 
hand<*writing  of  the  witness  can  be 
proved.  In  this  case  the  attesting 
witness  was  an  attorney,  and  they 
proved  he  hud  disappeared  a  year 
ago,  and  had  not  since  been  heard  of; 
that  he  was  not  to  be  heard  of  at  his 
office,  but  no  evidence  was  given  of 
inquiry  at  the  bouse  he  had  occupied. 


Held  that  this  was  not  enough. 
Then  they  proved  a  commission  of 
bankruptcy  had  been  taken  out,  to 
which  he  never  appeared.  And  Lord 
Ellcnborough  said,  this  was  sufficient 
to  let  in  proof  of  the  hand-writing, 
as  he  would  presume,  from  his 
not  surrendering,  that  he  was  out 
of  the  kingdom.  Wardell  v.  Fermor^ 
2  Campb.  282. 

If  the  name  of  a  fictitious  person 
be  put  as  a  subscribing  witness,  proof 
of  the  party's  hand-writing  is  suffi- 
cient evidence  of  its  execution* 
FasMct  V.  Brovsn^  Pea.  Ca.  23. 

Upon  a  subscribing  witness  to  a 
deed  denying  she  had  seen  it  exe- 
cuted, evidence  was  admitted  of  the 
hand-writing  of  several  of  the  parties 
to  it,  and  Lord  Kenyom  directed  the 
jury  to  presume  the  sealing  and  de- 
livery. Grellierv.  Ncalcj  ib.  146.  If 
there  be  a  subscribing  witness  to  a 
deed,  who  is  living,  and  in  a  situation 
to  be  examined,  the  execution  can 
only  be  proved  by  bis  testimony,  and 
the  acknowledgment  by  the  party 
will  be  insafficicnt;  and  even  an  ad- 
mission of  the  execution  of  a  bond 
in  an  answer  to  a  bill  in  chancery, 
filed  for  that  purpose,  will  be  insuf- 
ficient, unless  it  be  proved  that  the 
subscribing  witness  had  been  search- 
ed for  and  could  not  be  found. 
Johnson  v.  Mason,  1  Esp.  N.  P.  Ca. 
89,  cited  in  Pkipps  v.  Parker,  I 
Campb.  414  n. 

It  appeared  that  a  subscribing 
witness  to  a  bond  was  in  Scot  land, 
and  that  a  letter  was  sent  by  post  to 
him  by  plaintiff^  requesting  his  at- 
tendance on  the  trial ;  that  an  an- 
swer was  received  from  him,  stating 
his  inability  to  attend  on  account  ^ 
illness ;  the  hand-writing  was  not 
proved,  but  a  witness,  who  had  cor* 
responded  with  him,  proved  it  by 
that  kind  of  knowledge.  Hie  plain- 
tifTs  attoracy  also  proved  he  ha4 
given  directions  to  plaintiff's  agent 

in 
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if  he  paid  such  a  sum  the  deed  should  be  void,  and  acknowledging 
that  the  sum  was  not  paid,  and  by  the  indorsement  he  expressly  owned 
it  to  be  his  deed,  and  upon  this  it  was  read. — Dillon  v.  Crawley, 
E.  13  W.  III.  12  Mod.  500. 

So  it  has  been  holden,  that  a  deed  to  lead  the  uses  of  a  fine  or  re- 
covery may  be  read  witliout  proof  of  its  being  executed ;  {Glascoek  v. 
Sir  William  fVarren,  H.  12  W.  III.)  the  reason  of  which  seems  to  be, 
that,  by  the  fine  being  levied,  it  appears  the  parties  intended  to  convey 
the  land  to  some  use  or  other,  and  therefore  the  law  will  admit  of  alight 
proof  to  shew  what  use  was  intended  ;  since  the  slightest  proof  without 
other  to  contradict  it,  will  turn  the  presumption  en  that  side ;  and  there- 
fore diough  a  counterpart  of  a  deed  without  other  circumstances  be  not 
evidence  in  other  cases,  {Jtnon,  M.  1704.  Salk.  2,S7.)(a)  yet  it  has  been 
holden  so  to  be  in  the  case  of  a  fine  and  recovery.  However,  in  a  case, 
reserved  firom  Hereford  assizes  by  Mr.  Justice  William  Fortescue,  all 
the  judges  were  of  opinion  that  such  a  deed  to  lead  the  uses  of  a  fine 
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in  town  to  inquire  for  the  witness, 
and   the   inquiry  had   been  without 
efiect    The  above-mentioned  letter 
to  the  witness  was  dated  July  29th » 
1810.   The  answer  was  dated  August 
?d.    The  place  of  residence  was /J|y- 
sarty  in  Scotland^   430   miles  from 
Cambridge^  and  the  assizes  at  Cam" 
bridge  were  on  the  14th  of  A^tgust, 
Upon  this  evidence  Sir  James  Man^ 
JMd  let  in  secondary  evicience  of  the 
hand-writing  of  the  subscribing  wit- 
ness.    Anderson   v.  Stephens^  Cam- 
bridge Assises,  1810. 

Though  a  deed  be  cancelled,  it 
can  only  be  proved  by  a  subscribing 
witness*  ff  there  be  one.  Breton  v. 
Cape^  Pea.  Ca.  32. 

If  an  attesting  witness  swear  that 
he  did  not  see  the  deed  executed,  it 
is  to  be  treated  as  if  there  was  no 
attesting  witness,  and  evidence  of  the 
hand-writing  of  the  party  is  sufficient 
proof  of  its  execution.  Per  Laxc- 
renc€f  J.  in  Fitzgerald  v.  EUee,  2 
Camp.  635.  So  in  the  case  of  a  pro- 
missory note.  Lemon  v.  DeaUj  ib.  (n.) 

{a)  It  has  been  said,  that  a  coun- 
terpart cannot  be  given  in  evidence, 
without  giving  some  account  of  the 


original.  Vide  Anon.  Salk.  287f  sup. 
and  it  is   the  general   practice   to 
give  a  tenant  notice  to  produce  his 
lease  in  an  action  at  the  suit  of  his 
landlord.     But  Mr.  Peake  (Law  of 
£vid.  98,  (n.)) considers,  that  the  du* 
plicate  of  a  deed,  executed  by  the 
party  himself,  should  be  received  as 
evidence  of  the  whole  contents  against 
him;  though,  otherwise,  if  the  de- 
mise came  in  question  in  an  action 
against  the  lessor,  or  other  per<;o:i. 
So  in  an  ejectment  by  a  landlord 
against  bis  tenant,  plaintiff  proved 
the  tenant's  execution  of  the  coun- 
terpart, but  did  not  give  him  notice 
to  produce  the  original ;  wherefore 
defend <{nt*B  counsel  objected  to  the 
counterpart  being  read.     But  Law* 
rencc,  J.  said,  it  was  sufficient,  as  an 
acknowledgment  by  the  defendant, 
under  his  hand  and  seal,  thai  the 
lessor  of  the  plaintiff  had  demised 
to  him,   and   that  he  had   become 
tenant  under  the  terms  mentioned 
in  the  counterpart;  and  a  motion 
for  a  new  trial  in  this  case  was  after- 
wards refused.  Roe^  ex  dem.  JFest  v. 
Povw,  7£ast^363. 

'must 
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must  be  proved,  and  therefore  it  seems,  as  if  the  case  in  Salk.  likewise 
were  not  law. — Griffith  v.  Moore. 

If  the  deed  be  thirty  years  old  it  may  be  given  in  evidence  without 
any  proof  of  the  execution  of  it :  however,  tliere  ought  to  be  some  ac* 
count  given  of  the  deed,  where  found,  i^c.  And  if  there  be  any  blemish 
in  the  deed  by  razure  or  interlineation,  the  deed  ought  to  be  proved^ 
though  it  were  above  thirty  years  old,  by  the  witnesses  if  living,  and  if 
they  be  dead,  by  proving  the  hand  of  the  witnesses,  or  at  least  one  of 
them,  (a)  and  also  the  hand  of  the  party,  in  order  to  encounter  the  pre- 
sumption arising  from  the  blemislies  in  the  deed,  and  this  ought  more 
especially  to  be  done,  if  the  deed  import  a  fraud  ;  as  where  a  man  con- 
veys a  reversion  to  one,  and  after  conveys  it  to  anothtr,  and  the  second 
purchaser  proves  his  title  ;  because  in  such  case  the  presumption  arising 
from  the  antiquity  of  the  deed  is  destroyed  by  an. opposite  presuiBptiou  ; 
for  no  man  shall  be  supposed  guilty  of  so  manifest  a  fraud. — CheUk  v. 
Pound,  Heref.  Assize,  1701.  Gilb.  Evid.  103. 

It  has  been  said,  that  a  deed  of  bargain  and  sale  inrolled  may  be  given 
in  evidence,  without  proving  the  execution  of  it,  because  the  deed  by 
law  does  need  inrolment,  and  therefore  the  inrolment  shall  be  evidence 
of  the  lawful  execution :  but  that  where  a  deed  needs  no  inrolment^ 
there,  though  such  deed  be  inrolled,  the  execution  of  it  must  be  proved ; 
because  since  the  officer  is  not  intrusted  by  the  law  to  inrol  such  deed, 
the  inrolment  will  be  no  evidence  of  tlie  execution,  and  the  following 
cases  are  cited  in  support  of  this  doctrine.  {Page's  Case^  29  &  30  Eliz. 
5  Co.  54.  Eden  v.  Chalkill,  M.  13  Car.  II.  1  Keb.  117.  Goodson  v. 
Jones,  E.  1655.  Sty.  445.)  However,  the  law  may  well  be  doubted,  not- 
withstanding that  deeds  of  bargain  and  sale  inrolled  have  frequently  in 
trials  at  Hisi  Prius  been  given  in  evidence  without  being  proved.  In 
1^*256]  *'8upiK>rt  of  which  practice,  the  case  of  Smart le  v.  Williams,  in  Salk. 
280,  is  much  relied  on  ;  but  that  case  is  wrong  reported,  for  it  appears 
by  S.  C.  in  3  Lev.  387,  that  the  acknowledgment  was  by  the  bargainor, 
and  so  it  is  stated  in  Salk.  MS.  besides,  it  appears  from  both  the  books 
that  it  was  only  a  term  that  passed,  and  consequently  it  was  no  inrol- 
ment within  the  statute. 

If  divers  persons  seal  a  deed,  and  one  of  them  acknowledge  it,  it 
may  be  inrolled,  and  may  ever  afiter  be  given  in  evidence  as  a  deed  in- 
rolled  ;  but  it  would  be  of  very  mischievous  consequence  to  say  there- 

(a)  Evidence  of  a  dying  confes-      forged.     Avcaon   v.  Lord  Kinnaird, 
sion,  by  the  subscribing  witness,  to      6  East,  195. 
a  4eed,  may  be  given   to  prove  it 

fore 
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fore  that  a  deed  inrolied  upon  the  acknowledgment  of  a  bare  trustee, 
might  be  given  in  evidence  against  the  real  owner  of  the  land  without 
proving  it  executed  by  him.  {Tkurie  v.  Madison,  M.  1655.  Sty.  462.) 
However,  that  has  been  the  general  opinion,  and  it  seems  fortified  iu 
some  degree  by  \0  Ann,  c,  18,  before  taken  notice  of. 

On  the  other  hand  it  seems  as  absurd  to  say  that  a  release^  which  has 
been  inrolied  upon  the  acknowledgnietit  of  the  releasor,  should  not  be 
admitted  in  evidence  against  him  without  being  proved  to  be  executed, 
because  such  release  does  not  need  inrolment ;  and,  in  fact,  such  deeds 
have  often  been  admitted  ;  and  that  was  the  case  of  Smartlt  v.  Williams 
die  deed  did  not  need  inrolment,  yet  being  inrolied  on  the  acknowledg- 
ment of  the  bargainor,  it  was  read  against  him  without  being  proved. 

A  deed  may  be  given  in  evidence  on  a  rule  of  court  by  consent,  with- 
out being  proved ;  for  the  consent  of  parties  is  conclusive  evidence,  as 
the  jury  are  only  to  try  such  facts  wherein  the  parties  differ. — Anon, 
17  Car.  II.  1  Sid.  269  (n.) 

Though  a  deed  of  feoffment  be  proved  to  be  duly  executed,  yet  that 
is  not  sufficient  to  convey  a  right,  unless  livery  of  seisin  be  likewise 
proved.  However,  where  the  deed  is  proved,  and  possession  has  always 
gone  with  the  deed,  there  livery  shall  be  presumed  :  but  if  possession 
have  not  gone  along  with  the  deed,  the  livery  must  be  proved ;  for  since 
livery  is  to  give  possession  on  the  deed,  where  there  is  no  possession, 
the  presumption  is,  that  there  was  no  livery,  and  consequently  livery  must 
he  proved  to  encounter  that  presumption,  ("a^     If  the  jury  find  a  deed 
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{a)  So  if  a  bonJ,  above  30  years 
old,  be  found  amongst  the  papers  of 
an  intestate,  Forbes  v.  fV/iale,  Peakc's 
Evid.  113;  or  of  a  public  company, 
Chelsea  Wateruorks  Company  v.  CoW" 
per^  1  Esp.  N.  P.  Ca.  275,  the  due 
cxecttuon  ^vill  be  presumed  from 
the  place  where  it  was  found,  if 
there  be  no  erasure  or  alteration  in 
it ;  and  in  Bex  v.  Ay  ton  Inhabitants^ 
5  T.  Rep.  259y  the  bare  production 
of  a  parish  certificate,  30  years  old, 
was  aHowcd.  Sed  secus,  where  a  con- 
trary presumption  is  raised  by  cir- 
cumstances, as  in  Chettle  v.  Pounds 
ante,  255  a^  and  Howell  v.  Lloyd, 
I'eake's  Evid.  App.  Ixxxix.  3d  edit. 

So  tbe  recital  of  one  deed  in  an- 
other has  been  deemed  sufficient 
evidence  of  the  recited  deed,  against 
the  party  to  tbe  deed,  in  which  it 


was  recited,  or  any  claimants  under 
him,  but  not  as  against  a  stranger. 
Ford  V.  Grey,  1  Salk.  286\  Fitz^ 
gerald  v.  Eustace,  Gilb.  Evid.  100. 
In  some  cases,  however,  a  recital 
has  been  deemed  but  secondary 
evidence  against  the  party  to  the 
deed,  reciting,  and  admis&ible  only 
when  the  recited  deed  was  shewn  to 
be  lost,  or  some  other  gootl  reason 
ibr  not  producing  it.  Vide  Cragg 
V.  Norfolk,  2  Lev.  108.  Ford  v. 
Grey,  6  Mod,  45.  The  general  re- 
ceived opinion  now,  however,  is, 
that  even  the  admission  of  a  deed, 
on  oath,  will  not  prevent  the  neces- 
sity of  giving  regular  evidence  of 
its  execution.  Vide  Johnson  v.  Ma* 
son,  1  Esp.  N.  P.  Ca.  Sp.  Abbott 
V.  Plumbe,  Dougl.  206.  (21 6.)  Lahig 
V.  Raifie,  2  Bos.  &t  Pull.  S5. 

of 
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of  feoffment,  and  that  possession  has  gone  along  with  the  deed,  yet, 
unless  they  expressly  find  a  livery,  the  court  cannot  adjudge  it  a  good 
r  *257  1  conveyance;  for  they  are  only  judges  of  what  *  is  law  and  have  nochii^ 
to  do  with  any  probability  of  fact ;  therefore  they  cannot  conclude  that 
there  was  a  lawful  conveyance,  unless  the  jury  find  a  delivery  of  ttie 
fee. 

If  the  issue  be  feoffavH  tel  non^  and  a  deed  of  feofiinent  and  livery 
be  proved,  it  cannot  be  given  in  evidence  that  it  was  made  by  covin  to 
defiraud  creditors ;  for  it  is  a  feoffment  titl  quel,  and  tlie  covin  ought  to 
have  been  specially  pleaded ;  aliter  if  the  issue  be  seised  or  not  seised : 
for  he  remains  seised  as  to  creditors  notwithstanding  the  feoffment. — 
Humberton  v.  Hawgill^  H.  12  Jac.  L  Hob.  72. 

Tliis  leads  me  to  take  notice  of  the  several  acts  of  parliament  that 
have  been  made  to  prevent  fraudulent  conveyances,  aud  the  determina- 
tions thereupon ;  that  it  may  be  seen  by  what  evidence  a  conveyance 
may  be  defeated  after  the  execution  of  it  has  been  proved. 

Fraudulemi  Conveyances. — By  13  Eliz.  cap.  5,  for  the  aivoidipg  and 
abolishing  of  any  feigned  covenous  and  fraudulent  feoffments,  gifts, 
grants,  alienations,  conveyances,  boada,  suits,  judgments,  and  ezecu« 
ttons,  as  well  of  lands  and  tenements  as  of  goods  and  chattels,  contrived 
to  delay,  hinder  or  defraud  creditors  and  others  of  their  just  and  lawful 
actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitiues,  heriots, 
mortuaries,  and  reliefs ;  it  is  enacted,  that  all  and  every  feoffiaent,  gift, 
grant,  alienation,  bargain,  and  conveyance  of  lands  and  tenements,  here- 
ditaments, goods  and  chattels,  by  writing  or  otherwise,  and  all  and  every 
bond,  suit,  judgment,  and  execution,  had  or  made  for  any  intent  or 
purpose  before  declared,  shall  be  taken  (only  as  against  them  whose 
action,  S^c.  by  such  covenous  practice  is  distivbed,  delayed,  or  defrauded) 
to  be  void ;  any  pretence,  colour,  feigned  condition,  expressing  of  use 
or  other  matter,  or  thing  to  the  contrary  notwithstanding ;  provided  it 
shall  not  extend  to  any  estate,  or  interest  in  lands  or  tenements,  goods, 
or  chattels,  had,  made,  conveyed,  or  assured  upon  good  consideration, 
and  hond  Jide  to  any  person  not  having  at  the  time  of  such  con* 
veyance  or  assurance,  notice  of  such  covin,  firaud,  or  collusion,  (a) 

It 


'^•^ 


(a)  Ai  to  sales  void  by  this  sta*  Edivards  v.  Harbeu^  2  T.  Rep.  595. 
tute,  it  has  been  held,  that  where  a  Even  though  such  an  assignment  be 
man  makes  a  bill  of  sale,  or  other  made  for  the  benefit  of  creditors 
conveyance  of  his  effects,  and  no  signing  a  deed  of  composition.  Bam- 
possession  accompauies  the  transfer,  ford  v.  B€rony  3  T.  Rep.  594,  (n.) 
it  shall  be  deemed  a  fraud,  and  And  if,  after  the  death  of  the  as- 
tro ver  will  lie  for  the  goods  so  sold,  signor,  in  possession  of  the  goods, 

the 


Part  VI.]  evidence. 

It  seems  settled  that  no  conveyance  shall  be  deemed  (randiilent  within 

the  statute,  unless  it  can  be  proved  that  the  person  was  indebted  at  the 

time,  or  very  near^  so  that  they  may  be  connected  together,  though 

there  have  been  deterroinatioBS  to  the  contraiy  both  by  Sir  J,  Jekyfl, 

and  Fortescue,  M.  R. — ff alter  v.  Burrows,  in  Cane.  1745.    Tcylor  v. 

Jonts,  1743.  2  Atk.  600.  ^a; 

ji,  being 


iS7a 


the  assignee  sell  them,  he  thereby 
makes  himself  executor  de  ton  tori. 
Edwards  v.  Harbin,  sup.  Kt  vide 
Hawts  V.  Leader,  post,  pa.  258  a.  In 
the  above  cases,  however,  the  con<^ 
veyance  was  absolute,  but  even  had 
the  deed  beeu  conditional,  the  ven* 
dors  remaining  in  possession  would 
have  avoided  il.  PerBulUr^J^  in 
S.  C. 

So  where  tl^e  want  of  immediate 
possession  is  consistent  with  the  deed, 
as  where,  on  the  marriage  of  |/>rd 
M.  his  household  goods  were  {inter 
alia)  conveyed  to  trustees  in  strict 
settlement,  and  a  creditor  afterwards 
took  them  in  execution,  it  was  held, 
that  the  statute  was  only  intended 
to  operate  against  frauds,  and  that 
possession  alone  was  no  evidence  of 
fraud  ;  besides,  as  Lady  itf.'s  fortune 
nvas  adequate  to  pfiy  all  her  Lord's 
debts,  the  goods  wore  fairly  protected 
by  this  sottlemcut.  Cado^am  v.  Jf<M- 
net,  Cowp.  432,  and  Foley  ▼.  Burnell, 
there  cited. 

So  where  some  cows  were  made 
subjects  of  a  marriage  settlement, 
they  were  held  not  liable  to  the  hus- 
band's debts.  HascUnton  v.  GiU^ 
cited  2  T.  Rep.  597 ;  but  in  a  full 
report  of  S.  C.  in  3  T.  Rep.  620,  (n.) 
Lord  Mmufidd  said,  that  the  courts 
had  gone  every  length  to  protect  the 
personal  property  of  the  wife,  in 
cases  clear  of  fraud,  where  trustees 
were  interposed  before  marriage,  but 
where  the  conveyance  is  made  after 
marriage,  it  is  void  against  creditors, 
S.  C. ;  unless  the  portion  is  paid  at 
the  time,  or  where  the  settlement  is 
made  after  marriage,  in  considerar 
tion  of  a  portion  paid  before,  as 
WhUe  V.  Thomhorough,  post,  p.  259« 

But  an  assignment  of  a  ship  at 
sea,  is  not  void  for  want  of  posses- 
sion, for  the  delivery  of  the  grand 


bill  of  sale  is  a  delivery  of  the  ship 
itself.  Atkinson  v.  Mamg,  2  T.  R. 
462.  Yet  an  absolute  bill  of  sale  of 
a  ship  at  sea,  is  void  under  26 
Geo.  in.  c.  6o.  «.  17»  unless  there 
has  been  a  registry  of  the  ship,  and 
a  certificate  theicof  be  recited  in  the 
bill  of  sale,  even  though  the  vendee 
has  given  an  undertaking  to  restore 
the  ship  on  ^  certain  day,  on  re- 
payment of  the  money  advanced  on 
her  credit.  Rollcston  v.  Uibbert,  3 
T.  R.  406. 

(q)  One  being  indebted  by  set- 
tlement before  marriage,  in  consi- 
deration of  such  marriage,  and  of 
;£10,000,  his  wife's  fortune,  (wbidi 
was  supposed  to  be  more  than  the 
amount  of  his  debts),  conveyed  all 
his  real  estates,  household  furniture, 
4*c.  to  trustees,  to  the  uses  of  his 
marriage  settlement,  which  was  ap- 
proved by  a  master  in  chancery,  of 
which  his  la^y  was  a  ^ard.  This 
conveyance  was  held  not  fraudulent 
against  a  .ccQditor,  at  the  date  of 
the  settlement.  Cadogan  y.Kennetf 
sup.  Vide  Jarmtai  y.  Woottotom,  3 
T.  R.618.  HaseUntomy.  GtZ/,sup. 

One  S,  recovered  a  judament 
against  C.  in  £.  1791 ;  and  in  £, 
17929  judgment  was  a^rmcd  on  a 
writ  of  error  brought  by  him:  on 
7  th  May,  costs  were  taxed,  and  oa 
same  day,  C.  wrote  to  5.  for  further 
time,  which  was  refused:  on  tho 
next  day,  C  knowing  that  S,  would 
issue  execution,  sent  to  plaintiff, 
who  was  also  a  creditor,  and  cxe* 
cuted  a  warrant  of  attorney  to  him, 
on  which  judgment  was  immediately 
entered,  and  a  Ji.  fa.  issued,  which 
was  delivered  to  defendant  (the  she- 
riff) two  hours  before  a^.  fa '{rom 
S,  was  lodged.  The  sheriff  levied 
under  SJ%  writ,  and  returned  tmUm 
bona  to  the  plaintiff's^  who  thereupon 
F  brought 
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A.  beiog  indebted  to  B.  in  <£400^  and  to  C.  in  ^^200,  C.  brings  debt, 
[  *258  ]  and  pending  the  writ,  A.  makes  a  secret  conveyance  of  *  all  his  goods 
and  chattels  to  B,  in  satisfaction  of  his  debt,  but  continues  in  possession, 
and  sells  some  sheep,  and  sets  his  mark  on  others ;  and  it  was  holden 
to  be  fraudulent  within  this  act.  1 .  Because  the  gift  is  general.  2.  The 
donor  continued  in  possession,  and  used  them  as  his  own.  3.  It  was 
made  pending  the  writ,  and  it  is  not  within  the  proviso ;  for  though  it 
is  made  on  a  good  consideration,  yet  it  is  not  bona  fide.  But  yet  the 
donor  continuing  in  possession,  is  not  in  all  cases  a  mark  of  fraud ;  as 
where  a  donee  lends  his  donor  money  to  buy  goods,  and  at  the  same 
time  takes  a  bill  of  sale  of  them  for  securing  the  money. — Tuyn^s  Case, 
M.  44  Hiz.  3  Co.  83.  (a) 

If  A.  make  a  bill  of  sale  to  B.  a  creditor,  and  afterward  to  C.  another 
creditor,  and  deliver  possession  at  the  time  to  neither,  and  afterward  C. 
get  possession,  and  B.  take  them  from  him,  C.  cannot  maintain  trespass, 
because,  though  the  first  and  second  bill  of  sale  are  both  fraudulent 
against  creditors,  yet  they  both  bind  A.,  and  B.'s  is  the  elder  title.  (Baker 
V.  Lhyd,  Per  Holt,  C.  J.  1706.)  (b)  S.  P.  in  Cowell  v.  Lane,  and 
others,  cor.  BuUer,  J.  at  Worcester,  September,  1783,  where  the  action 
brought  by  C.  was  trover,  and  he  held  it  would  not  lie. 

No  person  can  take  advantage  of  this  statute  but  the  creditors  them- 
selves, and  therefore,  where  A.  made  a  fraudulent  gift  of  his  goods 
to  B.  and  then  died,  B.  brought  an  action  against  A.'s  administrator  for 
the  goods,  and  the  court  held  he  could  not  plead  the  statute,  or  main« 
tain  the  possession  of  the  goods,  even  to  satisfy  creditors :  but  the  cre- 


brought  his  action  for  a  false  return,  TVvyae'f  Cmc  (which  is  a  leading 

and  therein  the  question  wasy  whether  case  on  this  point),  and  the  other 

the  plaintiff's  judgment  was  void  by  cases  where  the  parties  stood  in  the 

the  statute.     Per  cur,  such  a  pre-  relation  of  the  debtor  and  creditor, 

ference  may  be  given  to  a  fair  ere*  and  where  their  object  was  to  defeat 

dilor,  in   the  same  manner   as  an  the  other  creditors.    Per  Heatk,  J. 

executor  may  confess  a  judgment  This  case  is  clearlydistinguished  from 

to  one  creditor,  pending  an  action  Twynt^s  Case^  there  being  great  no- 

by  another;  and  held,  that  the  rule  toriety  in  the  transaction.     Now  it 

concerning  creditors  of  unequal  de-  is  to  be  obscr\'ed,  that  Lord  Cokc^  in 

.  grees,  did  not  hold  inter  vivos.  Judg-  Tx^j/nes  Case,  recommends,  that  gifts 

•  roent  for  plaintiff.  HMird  v-  Ander-  iu  satisfaction  of  a  debt  by  one  who 

soUf  5  T.  Kep.  235.  is  indebted  to  others,  also  should  be 

CaJ   Plaintiff  purchased  of    th^-  ,  made  in  a  public  manner  bcfoa*  the 

t  sheriff  under  an  execution,  and  then  neighbours,  and  not  in  private,  for 

allowed  the  original  owner  to  continue  secrecy  is  a  mark  of  fraud. 

in  possession.    Plaintiff  was  not  ori-  (bj  Here  they  are  in  pari  passu, 

giaally  a  creditor.    Per  Lord  Eldon*  because  possession  is  delivered  to  nci- 

This  is  not  within  the  principle  of  ther. 

ditors 
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ditors  may  charge  the  yendee  a9  executor  de  son  toH.-^Hawes  v.  Leader j 
H.  8  Jac.  I.  Cro.  Jac.  270. 

Judgment  against  T.  K.  who  died,  and  scire  facias  against  the  tenants^ 
the  sheriff  retunied  J3.  a  ter-tenant,  who  came  in  and  pleaded,  that  T.  K. 
enfeoffed  him  long  before  the  judgment,  absque  hoc  that  he  was  seised 
at  the  time  of  the  judgment,  or  at  any  time  after,  whereufion  issue,  and 
the  jury  fiud  the  feoffment,  but  further  add,  that  it  was  by  covin  to  de- 
fraud the  plaintiff  and  other  creditors,  and  judgment  for  the  plaintiff; 
for  T.  K,  remained  still  seised  as  to  the  creditors  notwitlistanding  the 
feoffment;  but  if  the  issue  had  been  taken  directly,  enfeoffed  or  not 
enfeoffed,  it  had  been  found  against  the  plaintiff;  for  it  is  a  feoffment 
tiel  quel. — Humberton  v.  Howgillj  H.  12  Jac.  I.  Hob.  72. 

A  settlement  being  voluntary  is  only  an  evidence  of  fraud,  yet  it  has 
always  been  reckoned  sufficient  in  respect  to  creditors ;  but  where  a 
father  and  son  join  in  making  a  settlement,  though  after  marriage,  yet 
it  shall  be  taken  to  be  a  bargain,  and  *  therefore  will  of  itself  make  a  [  *  259  ] 
consideration,  but  that  must  be  where  neither  could  make  such  settle- 
ment alone. — Hamond  v.  Russel,  M.  12  Geo.  IL  in  Cane. 

So  a  settlement  after  marriage,  the  portion  being  paid  at  the  same 
time,  is  good  against  creditors.  {While  v.  Thornborough,  M.  1715.  Pie. 
in  Ch.  426.)  So  it  has  been  holden,  that  a  settlement  after  marriage, 
recited  to  be  in  consideration  of  a  portion  secured,  where  in  fact  such 
portion  has  been  secured,  shall  be  presumed  to  be  in  pursuance  of  an 
agreement  previous  to  the  marriage,  though  no  proof  of  it,  and  so  will 
be  good  against  creditors. — Jnon.  M.  l699<  ib.  101. 

R.  surrenders  a  copyhold  to  his  son  ;  afterwards  on  a  treaty  of  mar« 
riage  for  his  son,  he  tells  the  wife's  friends  this  copyhold  was  settled,  in 
.consideration  of  which  and  some  leasehold  lands  the  marriage  was  had, 
and  two  thousand  pounds  paid  as  a  portion  ;  and  upon  this  the  surrender 
was  holden  not  to  be  voluntary  or  fraudulent  as  against  creditors. — Kirk 
V.Clark,  H.  1708.  ib.  275. 

The  wife  joined  with  the  husband  in  letting  in  an  incumbrance  upon 
her  jointure  and  barring  the  intail,  and  then  the  uses  were  limited  to  the 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the  sons  in 
tail,  remainder  to  the  daughters  in  tail,  who  were  not  in  the  former  set- 
tlement ;  and  it  was  holden  that  the  daughters  were  not  purchasers, 
so  as  to  shut  out  a  judgment  creditor,  though  the  wife's  parting  with  her 
jointure  had  been  a  good  consideration  to  them  if  it  had  been  so  ex* 
pressed.— £a//  v.  Bumford,  T.  1700.  ib.  1 13. 

^.  brought  an  action  against  M.  for  Ijing  with  his  wife ;  3f .  before 
judgment  made  a  conveyance  of  his  land  iu  trust  for  payment  of  debts 

F  F  2  mentioned 
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mentioned  in  t  sdiedule.  A.  recovered  ^5000^  and  brought  a  bill  to 
be  relieved  against  the  deed  as  fraudulent,  but  it  ^as  holden  not  to  be 
SOy  either  in  law  or  equity ;  for  this  being  a  debt  founded  in  malitia,  it 
was  conscientious  to  prefer  his  real  creditors  before  it. — Lewknerr* 
Freeman  J  Eq.  Ca.  Abr.  149* 

Where  the  heir  made  a  fraudulent  conveyance  to  defraud  his  Other's 
creditors,  it  was  holden  that  the  creditor  might  take  advantage  of  this 
statute  upon  the  issue  riens  per  disceni.  However,  since  the  3  &  4 
W,  is  M,  c.  14.  this  point  cannot  come  in  question.— Gooci*s  CaUf 
M.  32  &  33  Eliz.  5  Co.  60.  (a) 

m  

The  nekt  statute  tb  be  taken  notice  of  is  £7  Etiz.  c.  4.  which  enacts 
that  every  conveyance,  i^c.  of,  in,  or  out  of  any  lands,  ^c.  liad  or  made 
for  the  intent  or  purpose  to  defraud  and  deceive  such  persons  as  shall 
purchase  in  fee,  for  life  or  years,  the  same  lands,  ifc.  shall  be  deemed 
[  ^260  ]  only  as  against  that  person,  *  and  those*  claiming  under  him,  to  be  void. 
Provided,  it  shall  not  extend  to  impeach  any  conveyance,  for  good  cob* 
nderation,  and  bona  fide.  And  if  any  person  shall  make  any  conveyance 
with  a  clause  of  revocation,  and  after  such  conveyance  shall  bai^gain, 
sell,  convey,  or  charge  the  same  land  for  money  or  other  good  conside- 
ration paid  or  given,  (the  first  conveyance,  ^c.  not  by  him  revoked  ac- 
cording to  the  power  reserved)  the  former  conveyance,  ^c.  as  against  the 
said  bargainees,  vendees,  ^fc.  shall  be  deemed  void;  provided  that  no 
lawful  Mortgage  made  bon&  fide^  and  without  fraud,  upon  good  con- 
sideration, riiall  be  impeached  by  this  act. 

Upon  this  statute  it  bath  been  holden,  that  if  a  man  having  a  future 
power  of  revocation  seD  the  land  before  the  power  commences,  yet  it  n 
within  the  act.  (Tuyne^s  Ca.  M.  44  Eliz.  3  Co.  82.)  So  if  the  power 
of  revocation  be  reserved  to  be  with  the  consent  of  A.  who  is  one  widiin 
his  power. — Bii//er  v.  Waierhouse,  H.  28  &  29  Car.  II.  T.  Jo.  94. 

No  purchaser  shall  avoid  a  precedent  conveyance  for  fraud  or  covin, 
but  he  who  is  a  purchaser  for  money  or  otlier  valuable  consideration.— 
Tuyne^s  Ca.  sup.  (fr) 

Tenant 


(a)  The  heir  roust  have  assets  in 
fee-si m pic  by  descent,  and  not  in 
fee-tail »  or  by  any  conveyance, 
and  the  land  de^ribed  must  be  in 
the  possession  of  the  heir  at  the  time 
of  the  action  brought,  for  if,  after 
the  death  of  the  ancestor,  he  sold 
the  lands,  the  heir  was  not  liable, 
but  it  is  now  otherwise.  All  devises 
of  lan4^  to  defraud  creditors  are 
void,  and  the  party,  or  his  heir,  may 


have  an  action  against  the  heir  of 
the  obligor  and  the  devisee  jointly; 
where  the  heir  is  such,  be  is  coo- 
sidore^  the  debtor  in  the  debet  and 
detinct,  but  an  executor  or  admini- 
strator in  the  detinei  only.  Martin  v. 
Martin^  1  Ves.  212. 

(b)  It  is  not  necessary  it  should 
be  for  money,  but  it  niust  be  a  fair 
bona  fide  transaction.  Vide  Dof'y  <^» 
IVaUon  V.  Routledge,  Cowp.  7^5,  in 

which 
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Teoant  in  tail  artided  to  setae  bis  land  in  strict  settle^ient ;  his  wife 
djing,  and  he,  having  only  daughters,  levied  1  fine  and  declared  the  uses 
to  himself  for  life,  witfi  power  to  make  a  jointure,  remainder  to  bis  first 
•nd  other  sons  m  tail ;  afterwards  be  married  and  executed  the  power  as 
to  the  jointure ;  but  shewing  tlie  deed  made  no  settlement  on  the  issue, 
had  a  son,  and  died ;  the  daughters  brought  a  bill  to  have  the  articles  car- 
ried into  execution,  and  it  was  so  decreed  ;  for  the  son  caimot  be  consi- 
dered as  a  purchaser,  there  being  no  particular  contract  to  make  faim  sq. 
'T-Whitev.  Samp9onf  Cane.  1746. 

What/ever  conveyance  is  fraudulent  against  creditors,  by  13  Elix.  will 
be  so  against  subsequent  purchasers;  Sof  the  SJ  Elix.  has  always  received 
the  most  liberal  construction* 

The  subsequent  purchaser  having  notios  of  such  convieyancie  is  of  no 
consequence,  for  the  statute  expressly  avoids  auchcomeqrance.— G(HkA> 
Ca.  M.  22  &  23  Eliz.  d  Co.  fiO. 

A  deed,  though  it  be  fraudulent  in  its  crefiticiP,  yet  by  matter  ex.po4 
ffuio  may  become  good;  as  if  one  makes  a  fraudulent  feoJ&aent,  and  the 
leoffiee  make  a  feoffment  to  anoiher  for  valuable  consideration,  and  after- 
wards the  feoffor  for  valuable  consideration  make  a  woiyi  feoffment.-r- 
Prod^^yi.  Langbam,  £.  15  Car.I{.  1  Sid.  134.  Smariky*  fVUfiom, 
6  W.  &  M.  3  Lev.  3S7. 

If  the  brother  have  in  his  hands  any  of  bis  si«ter*s  money,  and  lefiise   [  26|  1 
to  pay  it  to  her  husband,  ludess  he  will  make  a  settlement  upon  he/, 
anch  settlement  will  not  be  fraudulent.— Brotm  v.  Joiiet,  M.  1744. 

A  mother,  on  her  eldest  sou's  marriage,  gave  up  an  annuity  issMIQg 
out  of  the  whole  estate  for  an  annuity  of  the  like  amount  issuing  out  ol 
part  of  the  estate  only ;  but  which  was  clearly  sufficient  to  jmy  the  an- 
nuity ;  this  is  a  sufficient  consideration  to  prevent  tlie  limitations  in  .the 
eldest  son's  marriage  settlement  to  his  brothers,  in  defiiult  of  issue  of 


which  case  it  was  held  that  n  settle* 
ment  is  not  void  by  this  statute 
aga  i  nst  a  su  bseq  u  on  t  p  u  re  baser,  mere- 
ly bccau!ie  it  is  voluntary,  unless  it 
is  also  covinous  and  fraudulent,  as  a 
surrender  of  a  copyhold  estate  to  the 
use  of  the  surrenderor  for  life,  re* 
mainder  to  a  nephew,  was  held  good, 
the  surrenderor  appearing  not  to  be 
indebted  at  the  time,  nor  any  fraud 
being  shewn. 

So  in  a  case,  cor.  Hardioiclct^  C. 
where  a  woman  bad  an  estate,  and 
Wviijg  children  by  a  former  husband, 


she  made  a  voluntary  settlement,  (in 
contemplation  of  a  second  marriage) 
in  favour  of  such  children.  After- 
wards her  husband  prevailed  on  her 
to  join  in  a  sale  of  this  estate  for  a 
valuable  consideration,  and  thereon 
a  question  arose,  whether  this  settle- 
ment was  void.  But  the  court  held 
that  her  doing  a  rational  act,  with« 
out  a  view  to  defeat  any  body,  would 
not  render  the  settlement  Iraudulent, 
though  it  was  absolutely  voluntary. 
Neusted  v.  Starle^  cued  per^aiufieldf 
C.  J.  in  the  above' case,  Cowp.  703* 

himselfj 
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bimseify  being  fraudulent  against  a  subsequent  purchaser .-rr/fefinerloit  v. 
Mitton,  C.  B.  M.  8  Geo.  III. 

If  the  father  make  a  fraudulent  lease  of  his  land,  in  order  to  deceive 
the  purchaser^  and  die  before  he  makes  any  conveyance^  and  afterwards 
bis  son  convey  to  J.  S.  for  valuable  consideration,  J.  S.  shall  avoid  the 
lease, — BurrelFs  Ca.  E.  5  Jac.  I.  6  Co.  72.  (b) 

Upon  not  guilty  in  trespass  the  defendant  gave  in  evidence  articles  by 
which  Sir  Robert  Hatton  (under  whom  the  plaintiff  claimed  as  heir)  sold 
to  him  three  hundred  of  the  best  trees  in  such  a  wood,  to  be  taken  be- 
tween such  a  time  and  such  a  time,  and  that  he  within  the  time  took  the 
trees  ;  upon  which  the  plaintiff  proved  that  Sir  Robert  was  only  tenant 
in  tail ;  but  this  being  a  voluntary  settlement  of  Sir  Robert^B  own,  Jont$i 
C.  J.  held  clearly  that  this  sale,  being  proved  to  be  for  a  valuable 
consideration,  bound  the  heir  as  a  case  within  this  act ;  besides,  the  settle* 
ment  was  with  a  power  of  revocation,  and  the  plaintiff  was  nonsuited.—* 
Hatton  V.  Nea/e,  in  Surry,  1688. 

The  next  statute  is  S^^W^i^ M.  c.  14.  and  that  enacts,  tfiat  all 
wills,  dispositions,  and  appointments  of  any  lands,  4rc.  shall  be  deemed, 
as  against  any  creditor  of  the  devisor,  to  be  fraudulent  and  of  none  effect : 
witli  a  proviso  that  any  devise  or  disposition  for  the  raising  or  payment 
of  any  just  debt  or  any  portion  for  any  child,  other  than  the  heir  at  law, 
in  pursuance  of  any  marriage  contract,  or  agreement  in  writing  bcn&fide 
made  before  marriage,  shall  be  in  full  force. 

A  tenant  for  life,  remainder  to  his  first  and  otlier  sons  in  tail,  reroaiiH 
der  to  his  own  right  heirs  for  ever,  entered  into  a  bond  and  died,  his  son 
Altered,  devised  away  the  estate,  and  died  without  issue.  This  devise 
of  the  reversion  was  holden  to  be  within  tbis  act,  for  the  heir  is  debtor, 
being  bound  in  the  bond. — Kynaston  v.  Clarke,  in  Cane.  1741. 

If  land  be  devised  to  the  heir  for  payment  of  debts,  he  ought  not  to 
plead  Hens  per  disceni,  for  notwithstanding  the  devise  he  is  in  by  descent. 
—Jllam  V.  Heber,  T.  21  Geo.  II.  Stra.  1270. 
[  262  ]  By  1  Jac,  I.  c.  15.  <.  5.  it  is  enacted,  that  if  any  person,  who  shall  after- 
wards become  a  bankrupt,  shall  convey  or  cause  to  be  conveyed  to  any 
of  his  children,  or  other  person,  any  lands  or  chattels,  or  transfer  his 
debts  into  other  mens'  names,  except  upon  marriage  of  any  of  his  chil- 
dren, (both  the  parties  married  being  of  the  years  of  consent),  or  some 
valuable  consideration,  the  commissioners  may  convey  or  dispose  thereof 
the  same  as  if  the  bankrupt  had  been  actually  seised  or  possessed,  and 
such  sale  or  disposition  of  the  commissioners  shall  be  good  against  the 
bankrupt,  and  such  children  and  persons,  and  all  other  claiming  under 

them. 

The 
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The  21  Jac.  I.  e.  19*  s.  11.  recites,  that  mio^  persons  before  they 
become  bankrupts  convey  their  goods  upon  good  consideration,  yet  still 
keep  the  same,  and  are  reputed  owners  thereof,  and  dispose  of  the  same 
as  their  own ;  and  therefore  enacts,  that  if  any  person  shall  become 
bankrupt,  and  at  such  time  shall,  by  the  consent  and  permission  of  the 
true  owner,  have  in  their  possession,  order,  and  disposition,  any  goods 
or  chattels,  whereof  they  shall  be  reputed  owners,  the  commissioner? 
may  dispose  of  them  for  the  bene£t  of  the  creditors. 

Upon  this  clause  it  has  been  holden,  that  possession  of  lands  being  no 
proof  of  title  as  possession  of  goods  is,  a  mortgagor  continuing  in  poa* 
session  is  not  within  this  clause  if  he  deliver  up  the  title  deeds :  but  a 
mortgage  of  goods,  where  possession  does  not  go  along  with  the  sale,  is 
within  it,  unless  it  be  a  chote  en  action,  and  there,  as  possession  capnot 
be  delivered,  delivery  of  the  muniments  and  means  of  reduciqg  it  into 
possession  is  sufficient :  for  the  delivery  of  the  muniments  is  in  law  a 
delivery  of  the  thing  itself ;  as  a  delivery  of  the  key  of  a  warehouse  is  a 
delivery  of  the  goods  in  it ;  but  things  fixed  to  the  freehold,  till  separated, 
•re  part  of  the  freehold,  and  therefore  of  them  a  mortgage  will  be  good 
without  a  delivery. — Ryal  v.  Rolle,  H.  %3  Geo.  IT.  in  Cane.  1  Wils. 
WBO.(a) 

Note ;  There  may  be  a  delivery  from  one  parcener  to  i|notber>  or  of 
things  in  parcenary  to  a  third  person. 

Goods  left  in  the  bankrupt's  possession  for  safe  custody  only  seem  not 
to  be  within  this  clause.  So  goods  left  with  the  bankrupt  to  sell :  for 
one  who  deals  by  commission,  can  gain  no  credit  by  his  visible  stock. — 
Hartop  v.  Hoare,  E.  1743.  3  Atk.  43.  53.  (b) 

lVills.^^1iy  the  statute  of  frauds,  all  devises  of  land  mtist  be  in  writ- 
ing, and  signed  by  the  party  devising  the  same,  or  by  some  other  *per-  [  *26S  ] 
son  in  his  presence,  or  by  his  express  directions,  and  attested  and  sub- 
scribed in  the  presepce  of  the  devisor  by  three  or  n^ore  predible  wit- 
nesses, (c) 


(a)  Vide  etiam  UJpastre  v.  Le 
Plaistrier^  1  P.  W.  3l6.  Copeman  v. 
Gallant/Md.  314.  Bucknall  y.  Bau* 
ton.  Pre.  in  Ch.  285. 

(6)  Vide  Meggott  v, Mills,  1 1U>  m. 
286.  Jacob  V.  Shepherd^  cited  2  P.W. 
431. 

(c)  The  same  point  was  decided  in 
Davy  V.  Smith,  3  Salk.  395,  and 
Canon  V.  DadCy  1  Bro.  Ch.  Ca.  99, 
where  the  testatrix  was  in  a  carriage 
when  the  will  was  attested  in  an  at- 
torney's office,  through  the  window 
of  which  she  might  see  what  pa«»$cd  ; 


but  if  it  appears  that  the  testator 
could  not  see  the  witnesses  attest,  the 
will  is  void,  though  they  retire  for 
the  purpose  at  his  request.  Eccleston 
V.  Petty  or  Speke,  Carth.  79-  Comh. 
156.  1  Show.  89-  Holt,  222.  Erode- 
rick  V.  Broderick,  1  \\  W.  239.  JVla- 
chcll  V.  Temple,  2  Show.  228.  Et 
vide  Longford  v.  Eyre,  1  P.  W.  740. 
So  if  the  testator,  though  present  at 
the  time  of  the  attestation,  be  in- 
sensible, it  is  insufficient.  Bight,  ex 
dem.  Cater  v.  Price,  I  Dougl.  229. 
(241.) 

If 
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If  a  Mrill  be  attested  by  two  witnesses,  and  afterwards  tbe  testator 
inake  a  codicil,  which  he  decla^ies  to  be  part  of  his  will,  and  thai  is 
likewise  attested  by  two  witnesses,  yet  it  will  not  be  a  good  will  within 
the  statute.  {Lea  v.  lAbb,  1  W.  &  M.  Carth.  35.)  But  if  a  mao  pub- 
lish his  will  in  the  presence  of  two  witnesses,  who  sign  it  in  his  presence, 
and  a  month  after  he  send  for  a. third  witnesA,  and  publish  it  in  his  pr^- 
sence,  this  will  be  good. — Jones  v.  Lake,  H.  l6  Geo.  II.  AnofL,  T.  34 
Car.  II.  2Ch.  Ca.  lOQ.  S.  P. 

Lord  Chief  Justice  Holt  appears  to  have  been  once  of  opinion,  that 
it  was  necessary  that  the  testator  should  sign  the  will  in  the  presence 
of  the  witnesses  ;  bat  it  seems  to  have  been  since  settled  to  be  sufficient 
for  him  to  own  it  before  them  to  be  his  hand. — Lea  v.  Xt6^,  T. 
1  W.  &  M.  Show.  69.  Dormer  v.  Thurhnd,  H.  1728.  2  P.  W.  509. 
Sloiiehouse  v.  Evelj/n,  E.  1734.  3  P.  W.  254. 

The  statute  requires  three  witnesses  to  one  single  act  of  execution, 
and  not  three  several  executions  before  a  single  witness  to  each  only. 
Therefore  if  a  man  acknowledge  his  seal  and  hand-writing  before  three 
'several  witnesses,  this  \nll  be  a  good  execution  within  die  statute,  because 
tlie  adnowledgement  to  all  amounts  to  but  one  execution  :  bat  if  he 
actually  sign  and  seal  the  will  every  time  before  each  witness  separately, 
so  as  to  make  eadh  k  distinct  execution,  that  will  not  be  good.^^EMis  v. 
Smithy  in  Cane.  15th  May,  27  Geo.  II.  cor.  Lord  Chancellor,  Master 
of  the  Rolls,  and  ttsH)  Chief  Justices,  (a) 

The  statute  requires  attesting  in  the  testator's  presence,  to  prevent 
obtruding  another  will  in  the  place  of  the  true  one.  But  it  is  enough 
if  the  testator  might  see,  it  is  not  necessary  he  should  actually  see  them 
iign  $  therefore  where  the  testator  had  desired  the  witnesses  to  go  into 
another  room  seven  yards  dbtance  to  attest  it,  iu  which  there  was  a  win- 
dow broken,  through  which  the  testator  might  see  them,  it  was  faolden 
good.  So  if  the  testator  being  sick  should  be  in  bed,  and  tbe  cnrtain 
drawn. — Shires  v.  Glascock,  £.  3  Jac.  II.  Salk.  688.  (Jb) 

Note;  signing  need  not  be  by  setting  the  name  to  the  bottom,  it  is 
enough  if  the  will  be  of  the  testator's  hand-writing,  and  begin  with  I, 
J.  5.  tfc.  and  it  has  been  said,  thilt  sealing  is  signing,  and  was  so  deter- 
mined in  the  case  of  Wangford  v.  Wangford,  by  'Lord  Raymond^  at 
Guildhall.  (Lemayne  v.  Stanley,  T.  33  Car.  II.  3  Lev.  I.  Webb  v. 
Crenville,  H.  12  Geo.  I.  Stra.  764.)  But  this  may  well  be  doubted, 
because  the  meaning  of  the  statute,  in  requiring  it  to  be  signed  by  the 


■  » 


(a)  Vide  Grayson  v.  Atkinson^  2     the   witnesses.      Vide  etiam  Stfrne- 
Vcs,  454,  where  Lord  Hardwicke  de-     house  v.  Evelyn^  3  P.  W.  252. 
tenntned  that  it  is  not  necessary  tha         (b)  Vide  n.  (c)  263,  and  the  eases 
testator  should  ^ign  in  presence  of    -there  mentioned. 

testator^ 
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testator,  Tna  for  a  ftitdier  Becurity  agtingt  impontioni  which  can  be  only 
by  bis  patting  his  name  «r  mark ;  and  of  this  opinion  was  die  court  of 
exchequer  in  a  ^kte  cause,  groaning  tbemselTes  upon  the  opinion  of  [  •264  ] 
LepinZfJ.  in  Lemaymv.  Stanley f  and  in  the  case  there  cited  by  him 
out  of  1  RoL  Mr.  845.  pi.  ^.  And  if  a  man  make  a  will  on  three  pieces 
of  paper,  and  there  be  witnesses  to  the  last  paper,  and  none  of  them 
ever  saw  the  first,  this  is  not  a  good  will.*— JLee  t.  Libb,  vote,  263  a. 

tlowevery  where  a  wiH  consisted  of  two  sheets,  and  the  connection 
went  on  regulaHy  from  one  sheet  to  the  other,  and  in  the  first  sheet  the 
testator  gave  lands  to  trustees  after  mentioned,  npon  trusts  there  specified, 
and  in  the  last  sheet  appointed  persons  to  be  trustees ;  though  the  tes- 
tator never  execnted  the  first  sheet,  and  the  witnesses  never  saw  it ;  it 
was  hblden  by  aH  the  judges  of  Englandj  that  if  the  first  sheet  were  in 
the  room  at  the  time  of  the  execntion  of  the  second,  that  was  suffi- 
cient :  for  h  is  not  necessary  that  the  witnesses  sbonld  see  or  know  how 
many  sheets  the  will  consisted  of,  or  whether  it  is  a  will  or  not :  and  it 
is  clear  that  a  will,  properly  attested,  may  by  reference  bring  in  another 
instrument  as  part  of  it. — Bond  t.  Seawell,  B.  R.  M.  6  Greo.  Ill,  S  Burr. 
1773.  1  Bfai.407.  4«2.  454.  S.  C.  1  Ves.487. 

Though  the  ^tute  require  the  attestation  ctf  the  witnesses  to  be  in 
the  presence  of  the  testator,  yet  it  need  not  appear  upon  the  face  of 
the  will  to  have  been  so  done,  btft  it  is  matter  of  evidence  to  be  left  to 
a  jury.— Cro/i  v.  Pawlet,  E.  12  Geo.  II.  Str.  1109. 

Though  the  common  %vay  is  to  call  but  one  witness  to  prove  Ae  will^ 
yet  that  is  only  where  there  is  no  objection  made  by  the  heir ;  for  he 
is  intided  to  have  them  all  examined,  but  then  he  must  produce  them^ 
for  the  devisee  need  produce  only  one,  if  that  one  prove  all  the  requi- 
sites ;  and  though  they  should  all  swear  that  the  will  was  ndt  duly  exe- 
cuted, yet  the  devisee  would  be  permitted  to  go  into  circumstances  to 
prove  the  due  execution;  (Per  Lee,  C.  J.  tin  Ansti/  v.  Dowsing,  E.  19 
Geo.  IL  2  Str.  1253.  1  Blac.  8.S.  C.  in  Cam.  Scacc.)  Ccr)  as  was  the 
case  of  Austin  v.  Willes,  cited  by  Lord  Ilardmcke,  Chancellor,  in  Blacket 
v.  fViddrington,  M.   1  ]  Geo.  II.  in  which,  notwithstanding  the  diree 
witnesses  all  swore  to  its  not  being  duly  executed,  the  devisee  obtained 
a  verdict.      In  Pike  v.  Badmering,  cited  in  Stra.  1096,  before  Lord 
Raymond,  upon  an  issue  of  devisuvU  vel  non,  the  witnesses  denying 
their  hands,  the  devisee  would  have  avoided  calling  them,  but  his  lord- 

(a)  The  proper  way  to  examine  a  sence  of  the  testator,  and  then  one 
witness  to  the  proof  of  a  will  as  to  witness  proves  tlie  full  execution  of 
lands,  is  to  prove  the  execution  of  it  the  will,  but  the  heir  at  law  has  a 
by  the  testator,  and  that  he  sub-  right  to  examine  the  three  wit- 
scribed  in  his  presence,  and  that  the  nesscs. 
other  witnesses  signed  it  in  the  pre- 

ship 
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ship  obliged  liim  to  call  them,  whereupon,  the  first  and  second  deny* 
ing  their  bands,  it  was  objected  he  should  go  no  fardier ;  for  it  was 
argued,  that  though,  if  you  call  one  witness,  who  proves  against  yow 
you  may  call  another,  yet  if  he  prove  agauist  you  too,  you  can  go  no 
farther ;  but  the  chief  justice  admitted  him  to  call  other  witneases  to 
prove  the  will,  and  he  obtained  a  verdict. 
[  263  ]  Where  the  attestation  was  only  5'  signed,  sealed,  published,  and  de- 
^^  clared  in  the  presence  of  us,"  tlie  witnesses  being  dead,  and  their 
}iands  proved,  the  court  held  it  to  be  evidence  to  be  left  to  a  jury  of  a 
compliance  with  all  circumstances. — Crofi  v.  Pawlety  El.  12  Geo.  II. 
2  Stra.  1  log. 

It  was  laid  down  by  Lee,  C.  J.  in  delivering  the  opinion  of  the  court 
of  £.  B.  in  the  case  of  jifisty  v.  Dowsing,  that  a  devisee  of  any  part  of 
the  estate,  or  a  legatee,  where  the  legacy  is  charged  upon  the  land,  will 
pot  be  a  good  witness,  nor  would  a  release  make  him  so,  as  that  would 
not  alter  bis  credibility  at  the  time  of  attesting.  However,  it  has  been 
said,  that  the  judgment  of  the  court  was  in  that  case  founded  upon  the 
particular  circumstances  of  the  case,  and  not  on  any  general  doctrine, 
as  there  wafli  not,  nor  could  be  any  payment  or  tender  made  of  the  an- 
nuity given  by  tl^e  will  in  that  case  to  the  witn^sss's  wife;  and  the  gene- 
|ral  doctrine  laid  down  by  Lord  Chief  Jiistice  Lee  has  been  since  denied 
]by  the  court  pf  JC.  £.  ip  the  case  of  Wyndhum  y.  Chetwynd,  M.  31 
Geo.  II.  1  Burr.  414.  1  BUck.  95. 

To  prevent  however  the  inconvenienpes  which  would  have  arisen  from 
^le  above  opipion  giveQ  in  Amty  v.  I)owdng,  in  case  it  ha^d  been  fol- 
lowed, as  thefe  fure  fe^  wills  in  which  the  witnesses  have  not  had  legacies 
pr  debts  charged  upon  land,  the  25  Geo.  II.  enacts, 

1.  That  any  beneficial  deyise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment, made  to  $my  person  being  a  witness,  after  24^i  of  June,  1 762,  to  any 
will  pr  codicil,  shall  be  void,  and  ^ch  person  be  admitted  as  a  witness,  (a) 

2.  That  any  creditor  attesting  any  will  or  codicil,  mad^  or  to  be 
made,  by  which  his  debt  is  charged  upon  land,  shall  be  udmitted  as  a 
witness  to  the  execution  of  such  will  or  codicil,  notwithstanding  such 
charge,  (b) 

3.  That  any  person  who  had  attested  any  will  or  codicil  then  made, 
to  whom  any  legacy  or  bequest  was  given,  having  been  paid  or  released, 

(a)  A  bequest  of  an  annuity  to  a  was  the  wife  of  the  acting  executor, 

^vife,   under  a  will  attested  by  her  but  he  was  neither  a  creditor  upun 

husband,  is  bad.   Ansty  r.  Dowsing,  the  testator  or  his  estate,  nor  did  be 

2  Stra.  1953.  take  any  beneficial  interest  under  the 

{b)  In  BettUon  v.  Bromley^  12  East,  will.  Held,  that  the  wife  was  a  good 

2.50,  one  of  the  attesting  witnesses  witness  under  the  statute  of  frauds. 

or 
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«r  upon  tender  made  having  refused  to  accept  such  legacy  or  bequest, 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil. 

4.  That  any  legatee^  having  attested  a  will  or  codicil  dien  made, 
who  shall  have  died  in  the  life-time  of  the  testator,  or  before  be  shall 
have  received  or  released  his  legacy,  shall  be  deemed  a  legal  witness  to 
such  will  or  codicil. 

After  which  there  is  a  proviso,  that  the  credit  of  every  such  wit* 
ness  in  any  of  the  cases  before  mentioned,  shall  be  subject  to  the  con* 
fiideration  of  the  court  and  jury  before  whom  he  shall  be  examined,  or 
^f  the  court  of  equity  in  which  his  testimony  *  shall  be  made  use  of,  in  r  #2gQ  ] 
like  manner  as  the  credit  of  witnesses  ip  all  other  pases  ought  to  be 
considered  of  and  determined. 

Though  the  devinee  had  proved  the  will  duly  exeaited  according  to 
the  statute ;  yet  if  the  heir  at  law  can  prove  any  fraud  in  obtaining  it, 
the  jury  ought  to  find  against  the  will;  for  fraud  is  in  this  case  examm- 
able  at  law,  and  not  io  equity .--•^Braiii&y  v.  Kerridge,  28th  July,  1718» 
in  Dom.  Proc, 

By  the  statute  of  frauds,  a  will  executed  as  before  mentioned,  shall 
continue  in  force  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated 
by  the  testator,  or  in  his  presence,  and  by  his  directions  and  consent, 
or  unless  the  same  be  altered  by  some  other  will  or  codicil  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the  presence  of  three  or  more 
witnesses  declaring  the  same. 

If  a  man  devise  his  land  to  A.  and  then  make  a  second  will,  and  de^ 
vise  it  to  B.  and  upon  that  cancel  the  first  will  by  tearing  off  the  seal; 
if  the  second  will  be  not  good  as  a  will  to  pass  the  land  to  B.  (th^ 
witnesses  not  having  signed  it  in  his  presence)  it  will  be  no  revocation ; 
neither  will  the  tearing  off  the  seal,  because  no  self-subsisting  indepen* 
dent  act,  but  done  from  an  opinion  that  the  second  revoked  it.— 0/tyo»s 
V.  Tyrer,  H.  1716.  1  P.  W.  $45. 

A.  devised  to  B.  and  after^i'ards  made  another  will,  and  thereby  de- 
vised to  C.  and  expressly  revoked  all  former  wills.  At  the  testator's 
death,  both  wills  were  found  amongst  his  papers ;  the  first  uncancelled, 
but  the  seal  and  name  torn  off  from  the  last.  The  first  is  a  good  will : 
for  one  will  cannot  be  a  revocation  of  another,  till  it  becomes  a  per- 
fect will,  which  is  not  till  the  testator's  death,  and  at  that  time  (he  last 
will  did  not  exist. — Glazier  (ex  dem.)  v.  Glazier,  B.  R.  Hil.  10  Geo.  III. 

And  note ;  There  are  many  other  ways  of  revoking  a  will  than  what 
are  mentioned  in  the  statute ;  as  by  levying  a  fine  of  the  land  devised  : 
(.Lord  Uncoln'i  Case,  Show.  P.  C.  134)  so  if  the  devisor  marry  and 

make 
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make  a  settlement  on  the  issue,  reserving  the  fee  in  himself,  though  he 
afterwards  die  without  issue  ^c» — Martin  v.  Savage,  1740.  (a) 

But  where  tenant  in  tail  by  bargain  and  sale  conveyed  to  J.  5*  in  fee 
in  order  to  make  him  tenant  to  the  pracipe  in  a  common  recovery,  the 
use  of  which  was  declared  to  him  in  fee,  and  8th  June  (TriniJjf  term 
beginning  the  7th)  made  his  will,  and  afterwards  a  writ  of  entry  was 
aued  out  returnable  in  Quind.  Tr.  ( 1 7th  June)  and  the  recovery  suffered : 
it  was  holden  that  the  land  passed  by  the  will ;  and  the  reason  seeins  to 
have  been  that  the  deed  and  recovery  make  only  one  Gonv^ance,  of 
which  the  deed  is  the  most  substantial  part,  and  therefore  to  it  every 
subsequent  part  mnst  refer.    {Selwin  v.  Selwin,  T.  MGeo.IL   K.B. 
2  Burr.  IISI.  1  B!ack.  222. 251 .)    But  a  lease  and  release  and  recoveiy 
suffered  after  the  will,  is  a  r^vocation^-«>l>ar/(^  v.  DeWley,   C.  B.  Trin. 
7 Geo.  ill.   3  \l ils.fi. 
[  267  ]        We  must  next  consider  where  razures  and  ittterlinealiotts,  and  where 
breaking  off  the  sed  avoids  a  deed.-*Vide  Dr,  htfjfi/eltt  Ca.  H.  8  Jac.  I. 
10  Co.  92. 

Formerly,  if  there  were  any  razure  or  interlineation,  the  judges  de- 
termined upon  the  profert  or  view  of  the  deed,  whether  the  deed  were 
£ood  or  not :  But  when  conveyances  grew  ao  voluminous,  auch  vast 
itK)m  was  lefi  for  the  misprision  of  the  derk,  that  the  courts  tbouj^t 
it  necessary  not  to  dischaige  a  deed  razed  or  interlined  as  void,  upon 
demurrer,  but  referred  it  to  the  jury,  whether  the  deed  thus  razed  or 
•interlined  were  the  individual  contract  delivered  by  the  party. 

If  a  deed  be  altered  by  a  stranger  in  a  pomt  not  material,  thia  does 
not  avoid  the  deed,  but  otherwise,  if  it  be  altered  by  a  stranger  in  a  point 
material ;  for  the  witnesses  cannot  prove  it  to  be  the  act  of  the  party 
where  there  is  any  material  difference,  but  an  immaterial  alteration  does 
not  change  the  deed,  and  consequently  the  witnesses  may  attest  it  without 
danger  of  perjury.  But  if  the  deed  be  altered  by  the  party  himself, 
though  in  a  point  not  material,  yet  it  avoids  the  deed ;  for  the  law  takes 
every  man's  own  act  most  strongly  against  himself* — Pigcfs  C«.  T. 

12  Jac.  I.    11  Co.  27. 

If  there  be  several  coveiumts  in  a  deed,  and  one  of  them  be  altered, 
Ihiis  destroys  the  whole  deed;  for  the  deed  cannot  be  the  same,  unless 
'Cvery  covenant  of  which  it  consists  be  the  same  also. — Ihid.  28,  29* 

If  there  be  blanks  left  in  an  obligation  in  places  material,  and  filled 
up  afterwards  by  assent  of  parties,  yet  is  the  obligation  void,  for  it  is 


* 
(a)  But  a  partition  by  deed  be-      revoke  a   vrill.     Sx^fi   v.  RoberU, 

tween  tenants  in  common,  does  not     Z  Burit  1490. 

sot 
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not  the  same  cootraet  that  was  sealed  and  delivered,  {Pigot^i  Caset 
9,  Rol.  Abr.  29*  pi*  8*  3.)— As  if  a  bond  were  made  to  C.  with  a  blaok 
left  for  his  ChristiaQ  naflM,  and  for  his  addition,  which  is  afterwards  filled 
up* — But  if  Jt,  wilh  a  blank  left  after  his  name,  be  bound  to  B.  and 
after  C*  is  added  as  a  jobt  obligor,  yet  this  does  not  avoid  the  bond,  for 
it  does  not  alter  the  contract  of  A*  who  was  bound  to  pay  the  whole 
money  before  any  such  addition. — Zouch  v.  Ciay,  H.  23  &  24  Car.  £!• 
1  Vent  185.  C  Lev.  35. 

It  has  been  said,  that  where  a  thing  lies  in  liveij,  a  deed  formerly 
eealed  may  be  given  in  evidence,  though  the  ^al  be  afterwards  broken 
cS,  for  the  mterest  paesed  by  the  act  of  livery :  i^Jvgoll  v.  Chem^  £. 
1  Car.  I.  Palm.  403.  405.     Waddy  v.  Newton,  T.  10  Geo.  1.  8  Mod. 
278.)  So»  they  say,  if  the  conveyance  were  made  by  lease  and  release, 
and  the  uses  were  once  executed  by  the  statate,  they  do  not  retuim 
back  again  by  cancelling  the  deed :  {Clerhe,  ex  dem.  Prin  v.  Heath,  M» 
21  Car.  11.  1  Mod.  1 1.)  But,  it  is  said,  if  a  man  shew  a  tide  to  a  tbiac 
lying  in  grant,  there  he  faib  if  the  seal  be  torn  off,  for  a  man  cannot 
abew  a  title  to  the  &ing  lying  in  solemn  agreement  but  by  solemn  agppee* 
ttient,  and  there  can  be  no  solemn  ^agreement  without seaL    {Moor  [  <*268 1 
V.  Salier,  inira.)    However,  it  mi^  well  be  doubted,  whether  this  dis- 
linctioa  will  hold.   In  ArgoU  v.  Cheney,  sup.  it  was  holden,  that  a  deed 
leading  the  uses  of  a  recoveiy  was  good  evidence  of  such  uses,  though  the 
aeak  were  torn  off,  it  being  proved  to  have  been  so  done  by  a  young  boy : 
And  I  take  it,  that  in  any  case  a  deed  so  proved  would  be  evidence  to  be 
left  to  a  jury.    But,  peih^is,  there  may  be  a  difference  where  the  issue 
is  directly  6n  the  deed,  and  where  the  deed  is  only  given  in  evidence  to 
prove  another  issue.  {Mathewson^s  Cote,  H.  39  Eliz.  5  Co.  25.)  On  non 
est  fadwn,  producing  a  deed  without  seal  .would  not  prove  the  issne, 
bowever  they  might  account  for  the  seal  being  torn  off:  but  on  not 
guilty  in  ejectment,  a  deed  might  be  given  in  evidence  without.sealy  and 
in  case  ihey  proved  the  eeal  torn  off  by  accident,  the  jniy  ought  to  6nd 
for  the  party. — Moor  v.  Salter,  M.  13  Jac.  I.  3  Bulst.  79. 

If  an  obligation  were  sealed  when  pleaded,  and  after  issue  joined  the 
seal  were  torn  off,  yet  the  plaintiff  shall  recover  his  debt,  because  the 
deed,  when  proffered  to  the  court,  was  in  the  custody  of  the  law,  and 
therefore  the  law  ought  to  defiend  it ;  {MichaeTs  Case,  Ow.  8.)  besides, 
the  truth  of  the  plea  which  is  to  be  proved  must  have  relation  to  the 
ttme  when  the  issue  was  taken.  (Thirkettle  v.  Ueeoe,  M.  31  Eliz.  Cro. 
Eliz.  1  to.) — If  the  seal  of  a  deed  be  broken  off  in  court,  it  shall  be 
there  inroUed  for  the  benefit  of  the  parties. — 2  In$t.  676. 

If 
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If  there  be  a  Joint  eontract  or  obligation^  and  the  seab  of  one  of 
the  obligors  be  torn  off,  it  destroys  the  obligation  ;  {Mathew$on^$  Case, 
sup.)  but  if  they  be  severally  bounds  the  obligation  continues  as  to 
the  other  whose  seal  was  not  torn  off,  because  they  are  several  con-» 
tracts.  {Pigofs  Case,  T.  12  Jac.  I.  11  Co.  28.)  But  if  two  men  be 
jointly  and  severally  bound,  and  the  seal  of  one  of  them  be  torn  off, 
this  is  a  discharge  of  the  other,  for  the  manner  of  the  obligation  is  de- 
stroyed by  the  act  of  the  obligee;  {Leaton  v.  Henson,  M.  SO  Car.  U. 
2  Lev.  £20.  2  Show.  28,  29-  S.  C.)  and  therefore  that-  is,  according  to 
the  rule  of  law,  which  construes  every  man's  own  act  most  strongly 
against  himself,  a  discharge  of  the  obligation  itafit^^Bayiy  v.  Gatford, 
M.  17  Car.  I.  Mar.  125. 

There  is  now  by  act  of  parliament  a  further  requisite  to  a  deed  than 
heretofore,  and  that  is  the  stamps,  (a)  The  stamp  duties  imposed  by  par- 
liament upon  deeds  and  other  instruments  were  first  required  by  the 
statute  5  fF.  ^  Jf.  c.  21,  smce  which  they  have  been  at  various  times 
altered  and  greatly  increased.  (The  statute  now  existing,  and  in  force, 
is  that  of  55  Geo.  III.  c.  184,  which  conunenced  its  operation  on  1st 
September y  1815,  and  to  its  contents,  the  reader  (for  brevity  sake)  is 
referred.*]    These  stamps  have  been  frequently  the  means  of  detecting 

forgeries; 


(a)  In  an  action  on  warranty  of 
a  horse,  plaintiff  gave  in  evidence  a 
ivritten  instrument,  signed  by  de- 
fendant, which  had  a  receipt  stamp, 
and  contained  a  receipt  for  the  price 
of  the  horse,  with  the  words  sub- 
joined :  "  warranted  sound."  It  was 
objected,  that  this  ought  to  have 
been  upon  an  agreement  stamp,  for 
the  purpose  of  proving  the  warranty. 
But  held,  that  this  was  evidence  of 
the  warranty,  within  the  exception 
in  ^3  Geo.  III.  c.  58.  s.  4,  being  an 
agreement  relating  to  the  wle  of  goods  ^ 
wares,  and  merchandizes.  Afterwards 
it  was  found  to  have  both  a  receipt 
stamp,  and  an  agreement  stamp. 
Skrine  v.  Elmore^  2  Camp.  407. 

So  a  written  agreement  by  a  bro- 
ker, who  buys  goods  for  his  prin- 
cipal, to  indemnify  him  for  any  loss 
arising  on  the  resale,  need  not  be 
stam[^.  Cwrry  v.  Edensar^  3  T.  R. 
524. 

But  an  agreement  for  goods  to  be 
'  made,  or  the  produce  of  land  to  be 


grown,  does  not  come  within  the 
exception.  Buxton  v.  Bedall,  3 
East,  303.  WaddingtoH  v.  Bristow, 
2  Bos.  &  Pull.  452. 

It  was  held,  in  this  case,  that  a 
paper  (on  a  regular  stamp)  acknow- 
ledging the  receipt  of  money  as  the 
price  of  certain  goods,  taken  as  a 
distress,  and  containing  further  an 
undertaking  to  allow  them  to  re- 
main on  the  premises,  could  be  re- 
ceived in  evidence  as  a  receipt,  as 
the  two  matters  were  not  mixed  to- 
gether; seats  if  they  had  been  so 
mixed.  Orey  v.  Smithy  I  Camp. 
387. 

The  plaintiff  and  defendant  were 
father  and  son ;  at  a  settlement  of 
accounts,   the    defendant  gave  the 
plaintiff  an  unstamped  slip  of  paper, 
upon  which  was  written,  in  his  own 
hand,    "  I    owe    my  father  ^47^. 
"  James  Israel.*'    And  EUenborougi, 
C.  J.  received  it  in  evidence,  upon 
the  authority  of  Fisher  v.  Leslie,  1 
Esp.  N.  P.  Ca.  426,  in  which  an 

I.  O.  U. 


*  Thif  passage  the  Editor  has  taken  the  liberty  ta  introdncc. 


Part  VL]  EViDENCt!.  268S 

forgeries ;  for  the  stamp-office  have  secret  marks  on  the  stamps,  uhich 
from  time  to  time  are  varied ;  (a)  so  that  where  a  deed  is  forged  of  a 
date  antecedent,  it  may  easily  be  discovered  by  8tam])s  being  upon  it 
cot  in  use  at  the  time  it  bears  date. 

A  written  agreement  in  these  words,  "  A.  doth  letl  and  zill  to  B.  for   [  269  ] 
^*  the  term  of  three  years,"  S^c.  was  offered  in  evicfence  in  an  action  of 
assumpsit  on  a  special  agreement.     The  defendant  objected  to  its  being 
read,  because  it  was  a  lease  and  was  not  stamped.  ^  -For  the  plaintiff  it 
was  said,  this  was  only  a  memorandum  of  a  parol  leacse,  w  hich  being  for 
three  years  only  is  good  as  such,  and  that  the  statute,  in  using  the  words 
**  indenture,  lease,  or  deed  poll**  meant  only  deeds.     But  it  was  holden, 
tliat  though  a  parol  lease  for  three  years  is  good,  yet  if  a  man  througti 
caution  will  reduce  it  into  writing,  he  must  pay  for  the  stamp,  otherwise 
the  court  are  inhibited  from  receiving  ft  iti  evidenc^e. 

2.  Private  matters  of  an  hiferior  nature.^^To  come  now  to  other    ' 
private  written  evidence  that  is  not  under  hand  and  seal. 

And  first  of  Notes;  they  are  either  such  as  pass  according  to  the  cus- 
tom of  merchants,  or  that  pass  between  party  and  party. 

Merchants*  notes  are  in  nature  of  letters  of  credit  passing  betweeA  one 
correspondent  and  another  in  this  form, ''  Pray  pay  to  J,  S.  or  order,  such 
**  a  sum.  Witness  my  hand,  J.  N,**    Now,  if  the  correspondent  accept 
the  note  he  becomes  cbai^eable  in  a  special  action  on  the  custom,  (b) 
In  this  custom  there  are  four  things  considerable  ; 

Firstf  The  bill.— Secowrf/y,  The  acceptance. — Thirdly,  The  protest. — 

Fourthly y  The  indorsement. 

First. 


I.O.U.  wasfaeld  good'evidence  under 
the  money  count,     hrael  v.  Israel, 

1  Camp.  499- 

Action  for  money  had  and  re- 
ceived, to  recover  £20,  paid  by 
plaintiff  to  defendant  for  the  asjign- 
ment  of  a  lease,  which  had  been  pre- 
viously forfeited ;  defendant  proved 
plaintiff  in  possession  of  a  stamped 
agreement  upon  this  subject,  and 
gave  him  notice  to  produce  it.  De- 
^ndant  not  producing  it,  plaintiff, 
by  way  of  secondary  evidence,  ten- 
dercd  another  part  of  the  agreement 
unstampt,  which  had  been  executed 
by  both  parties,  at  the  same  time 
■with  the-  former,  and  delivered  to 
plaintiff.  Held,  that  as  the  other 
agrf^rment  was  not  produced,  plain- 
tiff might  giv'  parol  evid^'nce  of  its 
contents,  or  produce  a  copy  of  it; 


and  that  this  misht  be  received  as  a 
copy,  though,  if  properly  stampt,  it 
might  be  used  as  an  original.  It  is 
offered,  said  the  Court,  not  as  the 
agreement  obligatory  upon  the  par- 
tics,  or  as  direct  evidence  of  the 
contract,  but  as  evidence  of  the  con- 
tents of  the  paper-writing  in  the 
hands  of  the  defendant,  which  had 
been  stampt  as  the  law  requires. 
Waller  v.  Horsfall,   1  Camp.  401. 

(a J  So  it  has  been  frequently 
said,  but  from  M'hat  authority  re- 
mains to  be  ascertained;  moreover, 
a  deed  may  be  antedated  where  there 
has  been  no  alteration  in  the  stamp 
since  its  date,  without  a  discovery 
by  any  one  who  is  not  acquainted 
with  the  secret  mark  if  there  be  one. 

fbj  Two  objections  were  taken  to 
a  bill  of  e.\change :  1st.  That  it  was 

not 
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First^^TAe  bill  is  in  nature  of  a  letter,  desiring  tbe  conespondent  to  pay 
so  much  money  either  at  sight,  or,  as  they  term  it,  at  single^  double,  or 
treble  usance,  which  is  commonly  at  one,  two,  or  three  months,  to  be 
computed  from  tbe  date  of  the  bill ;  but  as  such  usances  vary,  it  is  ne- 
cessary for  the  plaintiff  in  his  declaration  to  shew  what  they  are,  else  he 
cannot  have  judgment. — Buckley  v.  Campbell,  H.  7  Ann.  Salk.  131. 

A  foreign  bill  of  exchange  was  drawn,  payable  at  120  days  after  sight, 
but  when  the  bill  was  presented  for  acceptance,  that  was  refused  ;  upon 
which  an  action  was  immediately  brought  against  the  drawer^  without 
waiting  till  the  expiration  of  the  120  days.  On  the  trial  the  defendant 
objected  that  he  was  not  liable  till  the  expiration  of  the  120  days, 
and  offered  to  call  evidence  to  prove  that  the  custom  of  merchants 
was  such.  But  Lord  Mansfield  said  the  law  was  clearly  otherwise,  and 
refused  to  hear  the  evidence :  So  the  plaintiff  recovered^ — Bright  v. 
Furrier,  London,  Sittings  after  Tr.  1165.  (a)    Blissart  v.  Hirst,  M. 

iiGeo.  in.  r&; 

Though  regularly  there  ought  to  be  three  persons  concerned  in  a  bill 
of  exchange,  yet  there  may  be  only  two ;  as  if  ^*  draw  in  this  manner, 
'^  Pray,  pay  to  me  or  my  order,  value  received  by  myself." — BuUer  v. 
Crips,  M.  2  Ann.  6  Mod.  29- 
[  £70 1  Secondly — The  acceptance  is  giving  credit  to  tbe  bill  so  fiur  as  to  make 
the  acceptor  liable^  and  to  trust  for  a  repayment  to  his  corres- 
pondent, (c) 

In  the  case  of  two  joint  traders,  the  acceptance  of  the  one  ^will  bind 
the  other;  but  if  ten  merchants  employ  one  fiEK:tor,  and  he  draw  a  bill 


not  made  payable  to  order,  which 
was)  necessary  to  make  it  negotiable 
within  the  custom  of  merchants,  and 
enables  the  indorsee  to  bring  his 
action  against  the  maker.  2d.  That 
it  did  not  express  to  be  for  value 
received.  And  the  last  objection 
being  left  to  the  jury,  they  found  it 
not  to  be  within  the  custom  of  mer- 
chants. Banbury  v.  Lissct^  2  Stra. 
1212. 

But  it  is  now  a  settled  point,  that 
the  fvords  **  value  received"  are  not 
^ceatary.  White  v.  Ledidck^  Bailey 
on  Bills,  l6,  n.(b.)  MS.Ca.  (3d  ed.) 

A  bill,  payable  to  A,  or  btarcr, 
is  not  assignable,  so  as  to  enable 
the  indorsee  or  assignee  to  sue  the 
drawer,  but  it  is  good  as  between 
the  indorsee  and  indorsor.  Radices 
T.  Stcviard,  Salk.  125. 


(a)  And  such  actidn  may  be 
brought  against  an  indorsor  as  well 
as  against  a  drawer.  BallinguiU  v. 
Gloster,  3  East,  481. 

fbj  In  5  Burr.  267O,  a  case  of 
Blesard  v.  Hirst  is  reported,  but  thac 
was  on  a  question  of  negl^t  ^of  no- 
tice. 

(c)  Indebitatus  assumpsit  will  not 
lie  by  an  indorsee  against  the  ac^ 
ceptor  of  a  bill  of  exchange,  for  he 
has  a  special  action  on  the  custom 
of  merchants.  Browne  v.  London^ 
1  Mod.  286.  1  Vent.  15e,  Hodges 
v.  Steward^  1  Salk.  125.  And  the 
modern  practice  is  to  bring  a  special 
action  on  the  case,  founded  on  this 
custom.  Simmonds  v*  Parminiat 
1  Wils.  185. 


upo% 
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upon  then  att,  and  one  accept  it,  this  dnH  eoly  bind  him  and  not  the 
tmL—Pimkney  v.  Uall,  H.  8  W.  111.  Satk.  126. 

A  snail  matter  amounlls  to  an  acceptance,  as  sajinf^  **  Leave  the  bill 
"  with  ne,  and  I  will  accept  it,''  for  it  is  giving  credit  to  the  bill,  and 
hindering  the  protest ;  but  if  the  merchant  ny,  ^  Leave  the  bill  witli  roe, 
^  and  I  win  look  over  my  accounts  between  the  drawer  and  me,  and 
^  cidl  to-morrow,  and  accordingly  the  bill  shaU  be  accepted."  This  is  no 
acc^tance,  becaase  it  depends  upon  the  balance  of  accounts,  (a) 

A  bill  was  drawn  as^  follows,  *^  To  Mr.  £.  Whithy ;  Sir,  please  to 
**  pay  Mr.  Scot  or  order  £30.  TAo.  Newton.^  Scot  indorsed  it  to  the 
plainCiflr,  who  presented  the  bitt  to  the  drawee  for  acceptance,  and  the 
defendant  (the  drawee}  onderwrites  thus : — ^  Mr.  Jackson,  please  to  pay 
''  this  note,  and  chaige  it  to  Mr*  Nesfton^s  account.  R.  Whither  It 
was  insisted  thai  this  was  no  acceptance,  for  the  defendant  did  not  mean 
to  bccone  the  principal  debtor,  (jk)  It  was  only  a  direction  to  Jackson^ 
to  pay  £30  out  of  a  particular  fund ;  and  if  there  were  no  such  fund,  the 
money  was  not  to  be  paid*  But,  per  curiam^  the  underwriting  is  a  direc- 
tion XoJackten  to  pay  die  sum ;  and  it  signifies  not  to  what  account  it 
is  to  be  placed  when  paid :  That  is  a  transaction  between  tiiem  two 
only.;  and  this  is  clearly  a  sufficient  acceptance — Moor  v.  IPilhj/^  T» 
7Geo.IILB.  R.  fc; 

An  acceptance  may  be  qualified,  as  to  pay  half  in  money  and  half  in 
bills.  (PetU  y.  Benson,  T.  9W.  UL  Comb.  452.)  So  to  pay  when 
goods  sent  by  the  drawer  are  sold:  {Smithv.  Jbhot,  £.  14 Geo.  IK 
Str.  1152.)  But  he  to  whom  the  bill  is  due  may  refuse  such  ac- 
ceptance, and  protest  the  bill,  so  as  to  charge  the  drawer.  The  proof 
of  the  acceptance  is  a  sufficient  acknowledgment  on  the  part  of  the  ac* 
ceptor,  who  must  be  supposed  to  know  the  hapd  of  his  correspondent ; 
therefore  in  an  action  against  the  acceptor,  the  plaintiff  shall  not  be  put 
to  prove  the  iiand  of  the  drawer ;  {ffilkinson  v.  Lutmdge,M,  12  Geo.  F. 
Str.  648.)  however,  proof  of  the  acceptance  will  not  be  conclusive  evi- 
dence against  the  acceptor,  if  he  can  prove  the  contrary. — Smith  v.  Sear, 

B.  14  Geo.  111.  (d) 

Thirdly. 

J  -    -  -  '  — 

(4)    Vide  Moltoy  de  Jur.  Mar.  the  usual  manner.  Litmfey  v.  Palmen 

lib.  2.  c.  10.  s.  20.  Stra.  1000.     Julian  v.  Shobrookcy  2 

(6)  Any  words  written  on  a  bill,  Wil$.  9.     Ftnocli  v.  Mimnier,   I  Atk- 

\%hich  do  not  negative  the  drawer's*  6 12.     Pillans  v.  Van  Mkrop^  Burr. 

f«qucsty  will  amount  to  an  accept*  l662.    Sproai  v.  MatthexMy  1  T.  U. 

ancc,  and  the  drawer  need  not  »ign  182. 

his  name.  Anon.  Comb.  401.  PoveU  (d)  So  the   drawee  may  accept  a 

V.  Monnier,  1  Alk.  61 1.  bill  to  pay  it  at  a  longer  day  than 

(c)  A  parol  acceptance  only  will  that  on  which  it  was  made  payable, 

bind  as  effectually  as  if  it  had  been  and  different  alterations  in  the  bill, 

actually  siijncd   and   subscribed   in  with  respect  to  the  date,  will  not 

o  o                                             destroy 
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Thirdly — The  protest  is  made  before  a  notary  public  in  case  of  uoih 
acceptance  or  non-payment,  to  whose  protestation  all  foreign  courts  give 
credit;  and  the  protest  is  evidence  that  the  bill  is  not  paid ;  but  in  Eng* 
land  they  must  shew  the  bill  itself,  as  well  as  tlie  protest,  because  the 
whole  declaration  must  be  proved,  (a) 
[£71  ]  When  the  bill  is  returned  protested,  the  party  that  draws  the  b31  is 
obliged  to  answer  the  money  and  damages,  or  to  give  security  to  answer 
the  same  beyond  sea,  within  double  the  time  the  first  bill  run  foT.(b) 

In  case  of  foreign  bills  of  exchange  the  custom  is,  tliat  three  daycare 
allowed  for  payment,  and  if  not  paid  on  the  last  day,. the  party 
ought  to  protest  the  bill  and  return  it,  and  if  he  do  not,  tlie  drawer  will 
not  be  chargeable ;  but  if  the  last  of  the  three  days  be  a  Sunday^  or 


destroy  it.     MoUoyy  2813.     Moiloff^ 
lib.  2.  c.  10.  8.  28. 

But  a  promise  to  accept  a  bill,  to 
be  aflcrwards  drawn,  is  no  accept- 
ance. Johnson  v.  Collings,  1  East, 
98. 

Yet  a  letter,  promising  that  a  bill 
then  drawn,  shall  meet  due  honor  ; 
{Clarke  v.  Cock,  4  East,  5?) ;  or  that 
the  writer  will  accept,  or  certainly 
pay  it,  is  an  acceptance ;  Wynne  v. 
Raikes,  5  East,  514;  though  such 
letter  be  not  received  till  after  the 
bill  is  due.  S,  C. 

CaJ  A  protest  on  a  foreign  bill  is 
pari  of  its  constitution,  and  it  is 
made  necessary  on  an  inland  bill 
only  to  recover  interest,  costs,  and 
damages  against  the  drawer,  l^ut  a 
protest  is  of  no  other  avail  than  to 
{(ubjcct  the  drawer  to  answer,  in 
case  of  non-acceptance  or  non-pay- 
ment by  the  drawer,  for  it  does  not 
discharge  the  acceptor,  as  the  payee 
has  his  remedy  against  both ;  and 
upon  this  protest  the  party  shall  re- 
cover the  principal,  interest,  costs, 
and  damages.  Bamaby  v.  Rigalt, 
Cro.  Car.  301. 

This  protest  on  a  foreign  bill  was 
considered  absolutely  necessary  at 
common  law  to  recover  against  the 
drawer ;  but  it  was  not  necessary  on 
an  inland  bill,  in  order  to  sue  the 
drawer,  and  it  is  now  only  necessary, 
by  statute,  to  recover  interest  and 
costs.  Vide  Brough  v.  Perkins,  Ray. 
992.  6  Mod.  80.  Salk.  131. 


The  protest  is  good  evidence  of 
non-acceptance  or  non-payment. 
The  attestation  of  the  notary,  under 
his  seal,  is  evidence  of  the  protest, 
without  further  proof,  or  shewing 
how  he  came  by  it.  Anon*  12  Mod. 
345. 

(b)  A  drawer  of  a  bill  of  exchange 
is  always  answerable  by  the  value 
received,  though  there  be  no  tvnder 
of  the  bill  for  payment,  or  it  be  not 
protested,  unless  the  person  on  whom 
it  is  drawn,  break,  and  then  it  ii 
otherwise ;  for  in  that  case  the  party 
who  paid  the  money  for  the  bill, 
mnst  lose  it.  Mogadara  v.  I/o/^ 
1  Show.  319. 

It  is  DOW  fully  settled,  that  in  an 
action  against  the  indorsor  of  a  bill, 
the  plaintiff  need  not  prove  an  af- 
plication  to  the  drawer  for  payment. 
Vide  Bromley  v.  Frazicr,  Stra.  441. 
Jacob  V.  Tsoxrrencey  ib.  515.  Heylin 
V.  Adamson^  Burr.  669*  Sed  quart ^ 
whether  he  must  not  present  it  to 
the  drawee.  £t  vide  Bay  ley  on  BUh, 
c.  iv. 

Where  a  bill  is  drawn,  payable  at 
a  future  day,  and  is  not  accepted, 
an  action  lies  immediately  against 
the  drawer,  at  the  suit  of  the  holder. 
Milford  v.  Mayor ^  1  Dough  55.  So 
by  an  indorsee  against  an  indorsor, 
every  indor^r  being  in  nature  of  ^ 
new  drawer.  BaUingalls  v.  Glotter, 
3  East,  431. 


great 
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great  holiday,  he  ought  to  demand  the  money  on  the  second  day,  and  if 
not  paid,  protest  it  on  the  same  day,  otherwise  it  willlie  at  bis  own 
peril. — Tasse/l  v.  Lewis,  1  Raym.  743.  (a) 

If  the  indorsee  accept  any  part  of  the  money  from  the  acceptor^  he 
cannot  afterwards  resort  to  the  drawer  for  the'  remainder  of  the  money  * 
unless  lie  give  timely  notice  to  the  drawer  that  the  bill  is  not  duly  paid : 
iot  where  a  man  takes  a  part  of  the  money  cmly,  and  does  not  apprize 
the  drawer  that  the  whole  is  not  paid,  he  gives  a  new  credit  for  the  re- 
mainder. But  where  timely  notice  is  given  that  the  bill  is  not  duly  paid, 
the  receiving  part  of  the  money  from  an  acceptor  or  indorsor^  will  not 
discharge  the  drawer  or  olher  indorsors :  for  it  is  for  their  advantage 
that  as  much  should  be  received  from  others  as  may  be: — Johnson  v. 
Kef^on  or  Kennion,  C.  B.  H.  5  Geo.  III.  2  Wils.  £62.  (i) 

If  a  bill  be  left  with  a  merchant  to  accept,  he  to  whom  it  is  payable, 
in  case  it  be  lost,  is  to  request  the  merchant  to  give  him  a  note  for  the 
payment  according  to  the  time  limited  in  the  bill ;  otherwise  there  must 
be  two  protests,  one  for  non-payment,  the  other  for  non-acceptance. 

A.  draws  a  bill  on  B.  and  B.  living  in  tlie  country,  C.  his  friend  ac- 
cepts it,  the  bill  must  not  be  protested  for  non-acceptance  of  B.  and 
then  C.'s  acceptance  shall  bind  him  to  answer  the  pioney. 

Fourthly — The  indorsement. — If  the  drawee  indorse  the  bill  over  to 
^another,  the  receiver  has  not  only  the  original  credit  of  the  drawer  at 
«take,  and  that  of  the  acceptor  of  the  bill,  if  accepted,  but  also  of  the 
indorsor,  and  he  may  have  an  action  against  either ;  but  a  bill  of  exchange 
cannot  be  assigned  over  for  a  payment  in  part,  so  as  to  subject  the 
party  to  several  actions. — Hawkins  v.  Cardy,  M.  10  W.  III.  Cartb.  466. 
Raym.  360.  12  Mod.  213.  Salk.  65. 

^.  drew  a  bill  of  exchange  in  the  West  Indies^  on  1\  in  London,  at 
sixty  days  sight,  to  TV.  or  order ;  fV.  indorsed  to  G.  who  presented  die 
bill  to  7*.  who  refusing,  G.  noted  it  for  non-acceptance,  and  at  tlie  end 
of  sixty  days  protested  it  for  non-payment,  and  then  wrote  a  letter  to 
j1.  and  also  to  his  agent  in  the  West  Indies,  acquainting  them  that  the 
l>ill  was  not  accepted.  In  an  action  *  brought  against  J.  by  G.  on  this  [  *272  J 
case  he  was  nonsuited,  for,  by  not  sending  the  protest  for  non-acceptance^ 
be  made  himself  liable.    The  use  of  noting  is,  that  it  should  be  done 


(a)  These  clays  of  grace  are  dif-  than,  the  balance  due,  the  court  will 

fcrcnt  in  different  countries :  mHatJi-  grant  a  new  trial,  or  make  htm  cor- 

burgh^  12  days  are  allowed.  Bcawes,  rect  the  verdict  at  his  own  expence. 

s.  260.  (1st  ed.)  pa.  449.  Pterson.w.  Dunlop^  Cowp.  571 .     Ba-' 

(h)  If  the  holder,  after  a  partial  con  s.Searks,  \  H.  Bla.  88. 
salisfactioQ,  takes  a  verdict  for  more 

G  o  2  the 
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the  very  day  of  refusal,  aud  U^e  protest  may  be  drawn  any  day  after  by 
(be  notary,  and  be  dated  of  the  day  the  noting  was  made.-r-Goo«^fey  v. 
Mead,  at  Westminster,  1751. 

It  was  doubtful  whether  inland  bilb  of  exchange  were  within  this 
custom  of  merchantSj  but  by  9  ^  10  ^V.  11,1.  c.  17,  and  3^4  Atm.  c.  9, 
they  are  put  upon  the  same  foot  witli  foreign  bills ;  and  though  tb«y  re- 
quire the  acceptance  to  be  m  writing,  in  ord^r  to  charge  the  dmver 
with  danwges  and  costs,  yet  there  is  a  proviso  that  it  shall  not  extend  to 
discharge  any  reipcdy  against  tlie  acceptor,  so  that  an  action  will  still  lie 
on  a  parol  acceptance. — Lnmley  v.  Palmer,  1^.  8  Geo.  11.  Stra.  1000. 

By  the  3  4r  4  Ann.  c,  9»  All  notes  in  writing,  that  shall  be  made  and 
signed  by  any  person,  wheieby  such  person  promises  to  pay  to  another 
or  his  order,  or  unto  bearer,,  any  sum  of  money  mentioned  m  such  oola, 
shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and  payable 
to  such  person  to  whom  the  same  is  made  payable ;  and  every  note 
made  payable  to  any  person  or  his  order,  shall  be  assigaabk  or  indonable 
over,  and  the  person  to  whom  such  sum  of  money  i3  by  such  note 
made  payable,  may  maintain  an  action  for  the  same ;  and  any  person  to 
whom  socb  note  is  indorsed  may  maintain  his  action  for  the  aame, 
either  against  the  person  who  signed  such  note,  or  ag^unst  him  that 
indorsed  it;  and  in  every  such  action  the  plamtiiF  shall  recover  hia  da- 
mages and  costs,  (a) 

There  are  no  prescribed  forms  of  these  promissoiy  notes,  and  tliei^ 
fore  whatever  imports  %n  absolute  promise  to  pay  will  be  sufficient ;  as 
a  promise  to  be  accountable  to  J.  S.  or  order.  (Morris  v«  Lea,  T.  1 1 
Geo.  I.  1  Stra.  6«9.  ^  Baym.  1396.  8  Mod.  362.  S.  C.)  (b)  But  a 
promise  to  pay  on  an  incertain  contingency^  depending  perhaps  on  the 
will,  of  the  drawer^  is  not  within  the  act^  because  it  will  not  answer  the 
intcat;  nor  within  the  words  which  import  an  absolute  promise  to  pay; 

m 

and  dierefore  a  promise  to  pay  upon  hia  marriage  is  not  good ;  {Beardedy 
V.  BMmn,  E.  14Geo.  IL  Str.  1 151.)  but  a  promise  to  pay  on  a  re* 
turn  of  a  ship  has  been  holden  good,  because  it  respects  trade.    {Aih 


{a)  Vide  17  Geo.  III.  c.  30.  for 
tbe  regulation  of  prorotssory  notes 
above  20^.  and  under  iT^,  for  under 
2€if.  they  are  void  by  15  Geo,  III. 
Vide  etiam  27  Geo*  111.  c.  l6,  by 
which  both  the  above  acts  are  made 
perpetual.  Vide  etiam  43  Gep,  111, 
«:.  ^8.  8.  3^  which  reodcri  pcrsous 


issuing 


or  negociating  such  notes 
otherwise  than  directed  by  tbe  sta- 
tutes, liable  to  a  |)cnalty  of  not  less 
than  £b  or  more  tliao*  .€20. 

(b)  Thci-c  is  a  case  named  Morris 
X.  Lee,  in  Baylc^  on  Bills.  123,  n.  (b) 
3U  edit,  but  it  is  not  S.  C  for  that 
was  determined  in  11.  26  Geo,  IIL 

drcTVS 
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irew$  V.  Franklin,  H.  3  Geo.  I.  1  Stra.  24.  {a)     So  a   promise  to  pay 

^  do  another  act,  has  been  holden  not  to  be  Within  the  act ;  as  a  pro- 

Ihise  to  pay^  or  deliver  the  body  of  J:  S.    So  a  promise  to  pay^  if  his 

brother  did  not,  is  not  within  the  act,  for  the  same  reason  of  incertainty. 

{Appleby  v.  Biddatpk,  H.  3  Geo.  I.  cited  in  I  Slra.  2ig.)   So  a  promise 

to  pay  money  and  do  some  other  thing,  ex.  gr.  deliver  a  horse,  is  not 

>ivithin  the  statute.  (Moor  v.  Vanlute,  E.  iGeo.  I.  C.  B.)    So  a  promise 

lo  pay  <£300  to  B.  or  ♦  order,  in  three  good  EaU  India  Bonds,  is  not  [  #£73  j 

«  note  within  the  statate.     But  a  promise  to  pay  on  the  death  of  ano* 

ther,  as  thi&t  is  a  contingency  which  must  happen,  ivill  be  good.^^ote 

V.  Colehan,  M.  18  Geo.  II.  (b) 

A  note  payable  to  an  infant,  when  he  should  cbme  of  age,  viz.  June 
12th,  1750,  was  holden  to  be  within  the  statute. — Goss  v.  Nebon,  H.  30 
Geo.  II.  Burr.  226. 

A  bill  payable  to  a  man's  order  is  payable  to  himself,  and  he  may 
J[>ring  an  action,  averring  he  made  no  order.— rBtif/er  v.  Crips,  T.  2  Ann. 
1  Salk.  130. 

A  note  payable  to  a  feme  sole  or  order,  who  marries,  can  only  be  in- 
dorsed by  the  husband. — Conner  v.  Martin,  E.  8  Geo.  I.  Str.  516.  (c) 

So  likewise  such  note  may  be  indorsed  by  an  executor  or  administra- 
tor.— Robinson  v.  Stone,  20  Geo.  11.  2  Stra.  1260.  (d) 

In 


(a)  In  Evans  V.  Undenoood,  1  VVils. 
262y  where  an  action  was  brought 
by  the  payee  agaiti«)t  the  maker  of 
a  note,  payable  on  receipt  of  the 
payee's  wages  from  his  majesty's  ship 
^ujfolk^  the  court  thought  ihc  case 
like  that  o^  Andrews  y,  FranUin,  anil 
after  looking  into  that  case,  are  said 
to  have  given  judgment  for  the  plain- 
tiff. Sed  quare,  because  it  was  un- 
certain, though  the  payee's  wages 
were  paid,  that  the  maker  might 
receive  them.  The  case  of  Evans  v. 
Undenoood  is  but  a  hearsay  determi- 
nation. 

So  where  A.  promised  to  pay  jflO 
out  of  defendant's  money,  that  should 
arise  from  his  reversion  of  £45  when 
sold.  The  court  held,  that  the  object 
of  the  statute  ofAune  was  to  put  pro- 
missory notes  on  the  same  footing  with 
bills  of'  exchange  ;  and,  said  Lord 
Kenyan,  it  would  perplex  the  com- 
mercial tramactions  of  mankind  if 


paper  securities  of  this  kind  were 
issued  forth  to  the  world  with  condi- 
tions and  contingchcics,  and  if  the 
persons  to  whom  they  were  offered 
were  obliged  to  enquire  when  these 
uncertain  events  would  probably  be 
reduced  to  a  certainty.  This,  he 
said,  would  not  be  negotiable  as  a  bill 
of  exchange,  neither  can  it  as  a  pro- 
missory note.  Carlos  v.  Fancourt^  5 
T.  R.  485.  Jtnmj  v.  Hcrle,  2  Ld. 
Rayro.  1361. — N.  B.  the  same  rea- 
son given  in  Daxikes  v.  De  Lorainc, 
Bla.  783.  3  Wils.  207. 

(6)  Vide  Coke  v.  Colehan^  Stra. 
1217»  which  is  S.  C.  but  sec  a  full 
report  of  the  judgment  in  lyUles, 
393. 

(c)  Cited  in  Ravlinson  v.  Sfone,  S 
^Vils.  5.  Ct  vide  Mills  v.  IViUiams, 
10  Mod.  C46.  S.  P. 

(J)  This  is  a  wrong  name;  it  is 
liawlinson  v.  Stone  in  3  Wils.  5.  Burr, 
V215,    and  Barnes,   10'4.     £t  vide 

Ki/fg 
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In  an  action  by  the  indorsee  against  the  drawer,  upon  non  assumpsit 
the  plaintiff  proved  tlie  drawer's  hand^  and  that  when  the  note  with  the 
indorsement  was  shewn  to  the  indorsor,  he  acknowledged  it  was  bit 
hand-writing,  but  this  was  holden  not  sufficient  to  charge  a  third  per- 
son.— Ilemtnhig  v.  Robinson^  M.  6  Geo.  II.    Barnes  436.  (3d  ed.)  (a) 

There  is  a  distinction  between  a  note  payable  to  U.  or  order,  and  to 
B.  or  bearer ;  in  the  first  case,  in  an  action  against  the  indorsor  the 
plaintiff  must  prove  a  demand  on  the  drawer,  but  not  in  tiie  last,  for 
there  the  indorsor  is  in  nature  of  an  original  drawer.  (6)  In  the  first 
case,  if  the  indorsee  give  credit  to  the  drawer,  without  notice  to  the  in- 
dorsor, it  will  discharge  him:  (Wilmore  v.  Youngs  per  Eyre,  at  GuildhalL, 
M.  1  Geo.  II.)  So  receiving  part  of  the  money  from  the  drawer  will 
for  ever  discharge  the  indorsor ;  for  by  such  receipt  the  indorsee  has 
made  his  election  to  have  his  money  from  the  drawer. — KeUock  v.  Ro- 
binson, H.  13  Geo.  II.  Sir.  745. 

A  cash  note  on  a  banker,  payable  to  the  ship,  Fortune,  or  bearer,  if 
a  good  and  negotiable  bill  of  exchange,  and  the  bearer  may  maintain  an 
action  on  it  in  his  own  name  :  Or  he  may  recover  on  it  in  an  action  for 
money  had  and  received  to  his  use.  But  in  either  case  he  must  prove 
that  he  got  the  bill  fairly,  and  bond  fide, — Grant  v.  Faughan,  B.  R,  T. 
4  Geo.  III.  Burr.  1516.  (c) 


jK:in^  V.  Thorn,  1  T.Rcp.  487,  where 
it  was  held,  that  if  an  executor  or 
administrator  indorse  a  bill,  he 
1)inds  himself  personally,  aud  not 
the  assets  in  his  hands. 

{a)  Vide  etiam  Gray  v.  F aimer,  I 
Esp.  Rep.  135.  In  Carvickv.  Fkkery, 
Dou:»K  630.  (653)  n.  134,  a  bill  wiis 
made  payable  to  the  order  of  father 
and  son,  who  were  not  partners.  The 
son  only  indorsed  it,  after  which  it 
was  presented,  and  the  dniwee  di- 
rected it  to  his  banker  for  payment. 
In  an  action  against  the  drawee  the 
question  was,  whether  this  indorse- 
ment was  sulitcient  ?/J''///m,  J .  though  t, 
that  the  dircctiun  to  the  banker  was 
a  recognition  of  the  indorsement, 
but  ^^A^wr^^  and  Ihdicr,  Justices, 
thought  not.  However,  in  Hankey 
V.  Wilson,  Say.  223,  in  an  action  by 
an  indorsee  against  the  acceptor,  there 
was  no  proof  of  the  signature  of  one 


of  the  indorsors;  but  it  appearing 
thcU  the  indorsement  was  on  the  bill 
when  defendant  accepted  it,  and  that 
he  promised  to  pay  it,  Ryder,  C.  J. 
left  the  case  to  the  jury,  who  found 
for  the  plaintiflT;  and  upon  a  rule  for 
a  new  trial,  the  court  thought  it  a 
(jucbtion  for  the  jury,  whether  the 
acceptance  was  not  an  admission  that 
every  indorsement  was  authentic,  and 
refused  the  rule. 

{b)  Where  a  bill  is  drawn, payable 
to  A,  B.  or  bearer,  an  assignee  must 
sue  in  the  name  of  him  to  whom  it 
is  made  payable,  and  not  in  his  own. 
Sed  aliter,  if  made  payable  to  A,  B. 
or  order.  Nicholson  v.  Sclditith,  3 
Salk.  67.  1  Raym.  180.  S.  C.  nom. 
Nicholson  v.  Sedgwick. 

(c)  Et  vide  Gierke  v.  Martin, 
Raym.  758.  Carter  v.  Painter,  12 
Mod.  380,  and  Smith  v.  Kindally  6 
T.  Rep.  123- 


If 
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If  the  indorsor  have  paid  part  of  the  money,  that  will  dispense  with 
the  necessity  of  proving  a  demand  on  the  drawer. — Faughan  v.  Fuller , 
H.  19  Geo.  IL  Str.  1£46.  (a) 

In  an  action  against  the  indorsor  the  plaintiff  need  not  prove  the  draw- 
er's hand^  for  if  it  be  a  forged  bill,  yet  the  indorsor  is  liable. — Lambert 
▼.  Pack,  E.  11  W.  III.  J  Salk.  127.  (&) 

The  indorsee  must  give  a  reasonable  notice  to  the  indorsor  in  con- 
venient time,  upon  default  of  payment  by  the  drawer;  but  proof  of 
makmg  enquiry  after  defendant,  who  could  not  be  found,  wii|[  be  suffi- 
cient to  excuse  the  giving  such  notice,  unless  the  defendant  can  prove  he 
was  to  be  found. — Truby  v.  DelafoatUain,  M.  2  Geo.  11.  per  Raym.  at 
Guildhall.     Berrington  v.  Packhurst,  2  Str.  1087.  S.  P. 

In  an  action  against  the  indorsor  of  a  note  of  hand,  where  the  note 
was  due  the  6  th,  and  there  was  no  demand  on  the  drawer  till  the  8(h, 
and  no  notice  to  the  indorsor  till  the  19th :  Mr.  Justice  Denison  thought 
the  plaintiff  had  not  made  use  of  due  diligence  either  in  demanding 
the  money,  or  in  giving  notice  to  the  indorsor,  and  said  there  were 
Bo  days  of  grace  on  a  note  as  there  are  on  a  bill  of  exchange ;  but 
the  jury  said  it  was  commonly  understood  that  there  were  three  days  of 
grace,  and  therefore  thought  the  demand  was  made  in  time;  but  tlie 
judge  said  the  law  was  otherwise,  and  directed  them  to  find  for  the  de« 
fendant. — Dexlaux  v.  Hood,  7th  Feb.  1752,  at  Guildhall,  tamen  quatt, 
in  Brotcn  v.  Harraderi,  K.  B.  H.  31  Geo.  III.  4T.  Rep.  148.  it  was 
adjudged  that  there  were  three  days  of  grace  on  a  promissory  note.(c} 

In  an  action  against  the  indorsor,  Lord  Raymond  would  not  allow  the 
defendant  to  give  in  evidence,  that  the  plaintiff  desired  him  to  indorse 
the  note  to  enable  him  to  bring  an  action  against  the  drawer,  but  de- 
clared he  would  not  sue  the  defendant.  (Collet  v.  Griffith,  H.  2  Geo.  II. 
at  Guildhall. )  But  where  the  action  was  brought  by  the  drawee  against 
the  drawer,  the  defendant  was  let  in  to  shew  it  was  delivered  as  an 
escrow,  viz.  as  a  reward  in  case  he  procured  the  defendant  to  be  re- 
stored to  an  office,  which  it  being  proved  he  did  not  effect^  there  was  a 
verdict  for  the  defendant. — Jefferies  v.  Austin,  M.  12  Geo.  I.  1  Str. 
674.  (d) 
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{a)  Vide  otiam  Lumlie  v.  Robert- 
son,  7  East,  321.  Horford  v.  JHUon, 

1  Taunt.  12.  Gibbon  v.  Coggon^  2 
Campb.  188.  Potter  \.  liuyuorth, 
13  Mast,  417.  S.  P. 

(/;)  Vide  Unym.443.  12  Mod. 21 1. 
Holt,  1 17.  S.  C.   CritMoxv  v.  Pany^ 

2  Campb.  182.  S.  P. 

(tO  \id»  Smith  v.  Kindall,  6  T. 


Rep.  123.  fVard  v.  Honeywood^ 
Dougl.  6*2.  May  v.  Cooper ^  Fortesc. 
376\  S.  P. 

(d)  Vide  Jackson  v.  JVaroncky  J  T. 
Rop.  121,  w'liich  was  decided  upon 
the  same  principle.  Vide  etiam 
Guichard  v.  Roberts,  and  the  other 
cases  referred  to  post,  p.  278^.  n. 

And 
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« 

And  it  seems  a  reasonable  distinction  wbida  has  been  taken  between 
an  action  between  tlie  parties  themselves,  in  wkich  case  evidence  may 
be  given  to  impeach  the  promise  and  an  action  by  or  againat  a  third 
person,  viz,  an  indorsee  or  an  acceptor. — Sndling  v.  Briggi,  at  Remd- 
ingf  1741. 

Where  the  defendant  borrovied  money  of  J.  S,  who  lent  it  koowing^ 
to  game  with,  and  assigned  the  note  for  a  valuable  caosideratioo  to  the 
plaintiff,  who  had  no  notice,  yet  it  was  holden  void  by  Q  Ann*  c.  14* 
5.  1. — Box^yer  v.  Bamptoti,  T.  14  Geo.  II.  2  Str.  I  \55.{a) 

Sir  John  Bland  gave  a  bill  of  exchange  to  liobinsan  for  £61%  fir. 
£300  lent  at  the  time  and  place  of  play,  and  £312  lost.  The  play  i»ea 
very  fair,  and  there  was  not  any  imputation  on  RMnmnfs  beba^aiour. 
He  brought  an  action  of  assumpiii  against  Sir  J<Ms  i^pieaeBtalive  oq 
the  bill  of  exchange,  and  also  for  money  knt.  Upon  a  case  reserved,; 
the  court  lield  that  he  should  not  recover  on  the  first  count,  the  kill  of 
exchange  being  void  by  9  Ann*  But  they  held,  as  to  the  second  oount, 
though  no  action  could  be  maintained  for  money  woo  at  gamiag,  the 
statute  prohibiting  any  recovery  upon  a  gaming  conaidemtioo,  yet  aa  to 
the  money  lent,  the  statute  only  avoids  the  security,  and  not  the  conr 
[*Qn5^  tract,  which,  when  lair,  is  good,  and  therefore  gave  judgment  "^^ for  Ae 
plaintiff  for  £300.  in  tlie  same  case  it  was  made  «  queatioo,  whether 
the  plaintiff  should  recover  any,  and  what  interesL  As  to  the  iirst,,  the 
court  said,  that  though  the  security  were  void,  yet  he  bad  agreed  to  pay 
interest.  As  to  the  second,  though  the  practice  had  been  to  stop  inte- 
rest at  the  bringing  of  the  action,  yet  they  held  the  phmtiff  entitled  to 
interest  to  the  time  of  tlie  judgment,  and  said,  the  Court  ought  always 
to  give  interest  to  the  verdict  at  least. — RobinsoH^r,  BUiud,  T.  34 
Geo.  II.  Burr.  1077.  1  Bla.  234.  256.(6) 

Though 


(a)  But  in  IVcttenhall  v.  Wood,  1 
Esp.  N.  P.  Ca.  19,  an  action  was 
held  to  lie  for  iIkj  recovery  of  mo- 
ney lent  to  defendant  to  game  with  ; 
for,  said  Lord  Ken  if  on ,  that  the  sta- 
tute only  avoided  securities  for  mo« 
ney  lent  to  play  with,  and  did  not 
extend  to  mere  loans.  Vide  etiam 
Barjeau  v.  H'abnskyy  2  Stra.  1249. 

(6)  As  to  the  allowance  of  inte- 
rest Lord  EUenborovgh  s>aid  (in  De 
Havilland  Execvtor  v.  Bouerbanky 
1  Campb.  60.)  it  appeared  to  him, 
that  interest  ought  to  be  allowed 
only  in  cases  where  there  is  a  con* 


tract  for  the  payment  of  money  on 
a  certain  day,  as  on  bills  of  ex- 
change, promissory  notes,  4'f*  ^^ 
where  there  has  been  an  express  pro- 
mise to  pay  interest;  or  where,  from 
the  course  of  dealing  hctwec*n  the 
parties,  it  may  be  inferred  that  sfich 
was  their  intention,  or  where  it  con|d 
be  proved  that  the  money  had  l^^n 
used,  and  the  interest  had  actually 
been  made.  And  further  that  it 
would  not  be  right  to  consider  9f> 
widely  how  far  the  plaintiff  might  be 
damnifii'd. 

In  De  Btrnalcs  y.FulUr,  2  Caropb. 

42^, 


Pakt  VI.]  EVtIPEircE. 

Thous^  ^  ^  sttfficieot  Ibr  the  ^intiff  in  an  ocMn  <m  a  note  of  hund 
to  prove  the  note  to  have  beea  given  by  tbe  Mend^tH,  yet  the  defendant 
will  be  al  liberty  to  shew  it  Has  gmn  on  an  illegal  cmwiderafiioii,  and  so 
avoid  tbe  lien  of  it,--Gmciard  v.  M^wts,  M.  4  Geo.  111.  K.  B.     1 

Bla.44d* 

Where  in  tbe  dedaralion  the  indorsement  was  set  out  to  be  for  value 

received,  but  being  produced,  had  it  not :    Lord  Chief  Justice  Eyre 

a&owed  the  indorsement  to  be  filled  up  in  court,  notwithsiaading  the  case 

4>f  Ciemeiii$y.  Jenkins,  E.  3  Geo.  II.  was  cited,  where  Lord  Raymond 

l«fased  to  let  it  be  done. 

But  a  bare  indorsement  of  a  name  transfers  no  property,  and  therefore 

where  the  plaintiff  produced  die  note  with  his  own  name  indorsed,  Lee^ 

C.  J.  s^fleied  him  to  strike  it  out. — Theedy.  Lovell,  M.  12  Geo.  .11. 

ftStr.  110S.(a) 

A  note 
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4^6,  which  was  an  action  for  money 
had  and  received,  to  recover  ^894. 
l6«.  St^'-and  intd'cst  thereon,  Lord 
Eiienborpvgh  held,  that  where  there 
f%  no  contract,  express  or  implied,  to 
pay  interest,  interest  cannot  be  al- 
Kiircd,   and  cited  De  Havilland  v. 
Bdwerbank\  sup.    The  principal  case 
wa^  shortly  this,  plaintitif  held  a  bill 
of  exchange/to  tbe  aboveamount  ac- 
cepted, payable  at  defendants*  bank- 
ing-hausc.  The  bill  becp.mc  due  Sep- 
/emftei^  23d,   and    on  that  day  the 
clerk  of  the  acceptors  paid  in  money 
at  the  banking-house  of  defendants, 
hut  defendants,   instead   of   paying 
the  money  to  plaintiff  as  holder  of 
the  bill,  detained  it,  as  in  satisfac- 
tion of  the  balance  due  to  themselves 
ftom  the  acceptors.     It  was  set  tied 
oo  the  trial  that  this  was  money  hud 
and  received  by  defendants,  to  the 
use  of  plaintiff,   and  plaintiff   now 
insisted  upon  interest  to  the  time  of 
sifting  final  judgment;    but  Lord 
Eiienhorwgk  said,  that  the  rule  hav- 
iag  been  established  in  De  Havilland 
v»  Bowerhanky  he  would  uot  save  ihc 
point. 

In  Becker  ▼.  JoneSf  in  Scacc.  2 
Campb.  4^8.  (n),  interest  was  allow- 
ed in  an  action  for  not  giving  a 
bill  of  exchange  for  goods,  agreeable 
to  the  stipulation,  from  the  time  that 


such  bill,  if  given,  would  have  be* 
come  due:  and  upon  that  a  question 
arose  in  Gordon  v.  Swan,  ibid.  429* 
(n),  whether  interest  ought  not  to  be 
allowed  in  an  action  for  goods  sold» 
to  be  paid  for  at  a  certain  day;  but 
EUenfjoroughfC.J,&a,\d,  that  what  he 
had  determined  in  De  Havilland  v. 
Bowerbankf  sup.  must  be  taken  to 
refer  to  written  instruments  only. 
Rule  refused. 

(a)  In  Peacock  v.  Rhodes^  2  DougU 
611,(633),  Lord  Mansfield  said,  he 
saw  no  diflerencc  between  a  note  in- 
dorsed  in  blank  and  one  payable  to 
bearer,  for  they  both  passed  by  deli- 
very. Within  these  few  years  how- 
ever the  attentidn  of  the  courts  has 
bctn  engaged  by  a  class  of  bills,  al- 
most unknown  till  the  year  1778* 
when  a  vast  number  of  bills  and 
notes  were  sent  forth  into  the  world, 
n^adc  payable  to  iictitious  persons. 
These  bills  became  the  subjects  of 
repeated  discussion,  till  at  length  it 
was  finally  detennined,  that  if  a  bill 
or  note  imports  to  be  made  payable 
to  a  person  not  in  esse,  or  his  order, 
and  is  issued  with  an  indorsement  in 
blank,  purporting  to  be  made  by 
him  thereon,  it  is  as  against  the 
drawer  or  maker  considered  as  a  bill 
or  note,  payable  to  bearer,  and  so  is 
a  bill  as  against  the  acceptor,  if  he 

knew 
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A  note  payable  to  B.  or  order,  was  indorsed  thus,  ''  Ptay  pay  the 
contents  to  C."  In  the  declaration,  the  indorsement  was  set  out  as  pa\y- 
able  to  C.  or  order ;  at  the  trial  it  was  objected,  there  was  a  variance ; 
but  the  court  held,  that^as  the  note  was  in  its  original  creation  indorsable, 
it  would  be  so  iu  the  hands  of  the  indorsee,  though  not  so  expressed  in 
the  indorsement,  and  therefore  in  substance  it  was  agreeable  to  the 
count,  and  therefore  no  variance.— -Cited  by  Mr.  Fazukerley,  in  Rex  ▼• 
Morris,  H.  4  Geo.  II. 


knew  at  the  time  of  the  acceptance 
that  the  payee  was  a  fictitious  per- 
son, 'J'hc  first  of  these  cases  which 
came  before  the  court  was  Tatlock  v. 
HarrUy  3  T.  Rep.  174,  which  was 
an  action  on  a  bill,  drawn  by  de- 
fendant, as  a  partner  in  a  house  at 
Nottingham,  upon  himself,  iu  Lo;i- 
don.  'ibis  bill  was  made  payable  to 
Grigson  and  Co.  by  whom  it  pur- 
ported to  be  first  indorsed,  and  after- 
Mards  by  Lewis  and  Potter,  There 
was  no  such  house  as  Grigson  and 
Co. ;  but  defendant  paid  the  bill  to 
Lewis  and  Potter,  to  whom  he  was 
indebted,  and  from  them  it  came  into 
the  hands  of  the  plaintiff.  On  this 
case  the  court  held  the  holder  inti- 
tlcd  to  recover  for  money  had  and 
received  to  his  use  as  such  holder. 

The  next  case  was  Vere  v.  Lewis, 
3  T.  Rep.  182,  which  only  differed 
from  the  last  case  in  regard  that 
there  was  no  evidence  that  defendant 
had  received  any  value  for  the  bill, 
"but  the  court  held  that  the  accept- 
ance by  defendant  was  evidence  of 
his  having  received  value  from  the 
drawers. 

Next  followed  the  case  of  Minct  v. 
Gibson,  3  T.  R.  481.  1  H.  Bla.  56'9. 
where  a  bill  was  drawn  hy  Livesai/  and 
Co.  on  defendant,  and  made  payable 
to  Jo/itt  White,  who,  on  a  special 
vrrdjct,  was  found  to  be  a  fictitious 
person;  and  it  was  also  found  that 
his  name  was  indorsed  by  Liresay  and 
Co.,  and  that  defendant,  when  he  ac- 
cepted the  bill,  ^kncw  there  was  no 
such  prrson  as  John  White^  upon 
which  the  court  of  K.  B.,  consider- 
ing til  is  case  as  decided  by  Vere  v. 
Li-uis,  sup.  gave  judgment  for  plain- 
tiff. And  on  a  question  before  the 
lords,  whether  the  bill  might  not  be 


deemed  in  law  to  be  payable  to  bearer. 
Barons  Hotham,  Perryn,  and  Thomp- 
son,  and  Gould,  J.  were  of  opinion  it 
might,  hMt  Eyre,  C.  B.  aud  Heath,  J. 
difl'ered.  After  which  Lords  Kenyon, 
Lovghhorough,  and  Batkurst,  spoke 
in  favor  of  the  judgment,  and  Lord 
Thurlow  against  it;  and  the  judg- 
ment was  affirmed  without  a  division. 
After  the  above  judgment  in  B,  R. 
and  before  its  decision  in  Domo  Proc* 
came  on  the  case  of  Collis  v.  Emmet ^ 
1  H,  Bla.  313,  where  Livesay  and 
Co.  who  were  authorized  by  defend- 
ant to  draw  for  him,  by  bis  sub« 
scribing  a  piece  of  blank  paper  with 
a  stamp  thereon,  made  a  bill  to 
George  Chapman  or  order,  and  in* 
dorscd  it  with  Chapman  %  name, 
when,  in  fact,  there  was  no  such  per- 
son.  In  this  case  the  court  of  CB. 
held  (after  two  agreements  and  great 
consideration),  that  the  action  might 
fairly  be  supported  on  a  count  that, 
stated  the  bill  to  be  payable  to  bearer, 
and  there  being  such  a  count  it)  the 
declaration,  plaintiff  had  judgment. 
Vide  etiam  Bennett  v.  Famell,  I 
Campb.  130.  180.  (c)  pi.  9»  where 
in  a  similar  case  Lord' Elienborovgh 
said,  that  the  doctrines  on  this  sub- 
ject must  be  taken  with  this  qualifi* 
cation,  "  unless  it  can  be  shewn  that 
"  the  circumstance  of  the  payee  be- 
**  ing  a  fictitious  person  was  known 
"  to  the  acceptor."  The  last  case 
of  this  sort,  before  Bennett  v.  FarntU, 
sup.  was  Gibson  v.  Hunter,  2  H.  Bla. 
1S7.  288.  which  came  before  the 
lords  on  a  demurrer  to  evidence,  and 
in  that  case  it  was  licld,  that  in  an 
action  of  this  nature  against  the  ac- 
ceptor, it  must  be  shewn  that  he 
was  aware  the  payee  was  fictitious. 

I  have 


PaKT  VI.]  EVIDENCE.  ^5^^  ^ 

I  have  already  said,  that  if  the  indorsee  give  credit  to  the  drawer^ 
without  notice  to  the  indorsor,  it  will  discharge  him :  it  is  therefore  to 
be  seen  what  shall  be  construed  a  giving  of  credit ;  and  not  demand- 
ing  the  money  of  the  drawer  in  a  reasonable  time^  is  giving  credit.  {Sir 
J.  Hankey  v.  Trotman,  M.  19  Geo.  11.  1  Bla.  !.)(«)  What  shall  be 
deemed  a  reasonable  time  must  depend  upon  the  circumstances  of  the 
case ;  and  is  a  question  of  law  arising  out  of  the  fact.  However  it  may 
not  be  improper  to  shew  what  in  general  has  been  deemed  a  reasonable 
ime.—Metcalf  v.  Hall,  K.  B.  T.  M  Geo.  Ill-  Cited  in  Tindall  v. 
Brown,  1  T.  Rep.  168  (n). 

In  Mainwaring  v.  Harrison^  (H.  8  Geo.  L  1  Str.  506.)  the  case  was, 
upon  the  17th  of  September,  being  a  Saturday,  about  two  in  the  after- 
floon,  the  defendant  gave  the  plaintiff  a  goldsmith's  note,  who  paid 
It  away  the  san^  day  to  J.  5.  The  goldsmith  paid  all  that  day*  and  [*  276] 
all  Monday.  J.  S.  came  on  Tuesday,  but  tlien  payment  was  stopped ; 
upon  which  the  plaintiff  paid  back  the  money  to  •/.  5.  and  asked  it  of 
the  defendant,  who  refused,  upon  which  the  action  was  brought;  the 
C.J.  left  it  to  the  jury,  who  would  have  found  it  specially,  but  he  would 
not  let  ihem,  saying  it  was  a  matter  proper  for  their  determination ;  upon 
which  they  gave  a  verdict  for  the  defendant,  and  held  there  was  laches  in 
J.  S.  sayiiig  they  were  all  agreed  that  two  days  was  too  long. 

So  where  Chitty  had  given  the  East  India  Company  a  note  on  C<7S- 
wdl,  at  eleven  in  the  morning,  they  did  not  send  it  for  payment  till  two 
o'clock  the  next  day ;  and  it  was  holden  that  they  had  made  it  their  own 
by  their  laches.-^ £cu^  India  Company  v.  Chitty,  £.  16  Geo.  II.  £ 
Str.  1175. 

But  it  has  been  since  determined  that  tlie  next  day  after  a  banker*s 
draft  is  given  is  the  time  allowed  by  law  for  demanding  payment  of  it. — 
Metcalf  V.  Hall,  sup.Cft; 

In  Hill  V.  Lewis,  Salk.  132.  the  defendant  indorsed  to  Z.  \vho  the 
aame  day  indorsed  to  the  plaintiff,  who  afterwards  the  same  day  received 
money  upon  other  bills  of  the  same  banker,  and  might  have  received  the 


(a)  Sed  vide  Rich  ford  v.  Ridge,  2 
Campb.  5379  and  Robson  v.  Bennett, 
2 Taunt.  394,  where  Sir  J.  ^Jansjield, 
C.  J.  said,  that  Hankey  v.  Trotman 
had  been  ovtr-rulftl  by  Appleton  v. 
Sweefapple,  in  /].  R,  M.  23  Geo.  III. 
Bay  ley  on  Bills,  106*.  n.  (c),  3d  cd.  in 
which  case  the  jury  found  for  tlic 
defendant,  against  the  opinion  of  ihc 
court.  See  also  Reynolds  v.  Chettlc, 
2  Campb.  596. 

{0)  in  Tindall  v.  Broun,  1  T.  Rep. 


167.  Buller,  J.  said,  that  the  numer- 
ous cases  on  the  subject  of  the  no- 
tice necessary  to  be  given  to  the 
drawer,  reflect  great  discredit  on  the 
courts  of  Westminster,  and  do  infi« 
nite  mischief  in  the  mercantile  world ; 
and  this  evil  can  only  be  remedied  by 
doing  what  the  couri  wished  to  do  in 
Mctcaffy.  Hall,  by  considering  the 
reasonableness  of  time  as  a  question 
of  law,  and  nut  of  fact. 

money 
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fnoney  upon  the  bill  iu  question,  if  be  hfad  deteaaded  k.  '  TUe  nigfak  Fol- 
lowing the  banker  broke,  and  the  jury  upon  cOnsideratioit  ^t  being  left 
to  ihem  by  the  Lord  Chief  Justice)  fouiid  for  the  pldinidfil-  * 

The  defendant  having  a  promissory  note,  payable  to  him  or  orderi 
two  months  after  date,'  indorsped  it  to  the  plaintiff,  who  sent  his  aenratt 
to  the  drawer  for  the  money,  who  said  the  defendant  had  promiaed  vol 
to  indorse  the  tote  over  without  acquainting  him;  that  he  had  not  to 
done ;  and  therefore  lie  wHs  noC  prepared  to  pay  it,  but  promised  pay^ 
ment'ia  three  or  foar  d^ys;  and  in  like  manner  put  him  off  irom  time  la 
time.  After  three  weeks  the  plaintiff  wrote  to  the  defiendlAnt  (aot  having 
sooner  learned  bis  direction,  though  it  was  proved  he  sooner  enqaired 
after  it,  and  waa  told  where  he  mij^t  leani  it,)  that  Smith'n  note  was  aot 
paid ;  that  be  bad  oftea  promised  payment,  but  had  aliedged,  that  the 
defendant  proaiised  not  to  make  use  of  it  wifhoal  acquainting  hiin  fiist: 
Smith  became  a  bankrupt;  the  plaintiff  writes  a  second  letter;  the  de> 
fendant  answers,  that  when  he  comes  to  town  he  wilt  set  that  matter  to 
rights ;  upon  this  evidence  the  jury  gave  a  veidict  for  the  piaintifi^,  no^ 
withstanding  it  appeared  Smith  continued  solvent  three  weeks,  and  paid 
above  a  hundred  pounds  in  thetinM. — jtnwm  w.  BaHey,  M.  1748,  st 
GuildhaU.(0) 
[  277 1  A  bill  was  drawn  by  die  defendant  upon  H.  for  work  done  by  the 
plaintiff  on  the  defendant's  ferm,  in  tha  possession  of  0.  Hie  plaiatiff 
did  aot  give  notice  to  the  defendant,  that  the  bill  was  aot  paid  till  three 
months  after  it  was  drawn :  and  after  a  verdict  for  the  plaintiff^  the  couit 
granted  a  new  trial;  holdnig  this  to  be  such  a  laches  as  dtschaiged  the 
defendant.— -CAiimAer/ayife  v.  Delarjife,  C.  B.  T.  7  Geo.  111.  1  Wils. 
553.    S.  C.  nwm.  Chamberfyn  v.  Delarivt. 

The  defendant  had  a  note  of  £60  of  one  Beihmy,  a  goldsmith^  pay* 
able  to  him  or  bearer  at  a  day  then  to  come,  about  a  week  before  which 
he  discoimted  it  at  the  bank  without  indorsing  the  bill ;  Bellamy,  about 
two  months  after  broke  without  having  paid  the  bill,  upon  wkidi  the 


-  (a)  Every  one  who  transfers  a  bill 
or  note  is,  prima  facie,  entitled  to  sue 
after  payment  of  it,  and  therefore 
entitled  to  insist  on  a  want  of  notice, 
or  a  neglect  to  make  a  proper  pre- 
sentment; but  the  contrary  may  be 
proved.  Bickerdike  v.  Bolman^  1 T.  R. 
405.  Rogers  v.  Stephens,  2  T.  R.  713. 
GoodaU  V.  Do%,  1  T.  Rep.  712. 
Payment  of  part,  however,  or  a  pro- 
mise to  pay  a  part  after  full  notice 
M  default,  sufHciently  evinces  the 


contrary.  Vaughan  v.  FmUer,  Stra. 
1246.  Rogers  v.  Stephens ,  sup.  An- 
son V.  Bailey  J  sup.  IVilkes  v.  Jacks, 
Peakc  202.  Cut  a  payment  or  pro- 
mise without  such  notice  docs  not. 
Blisard  v.  Hirstj  Burr.  2670.  Good- 
aU V.  Dolley,  sup.  Lundie  v.  Ro- 
bertsofiy  7  Kast,  321.  Horford  t. 
Wilson,  1  Taunt.  12.  Gibbon  y,Cog- 
gon,  2  Campb.  188.  Fotter  v.  Rag- 
TBorih,  13  East,  417. 

bank 
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hmk  brought  as8Hnq>8U  &r  oiQney  lent,  and  upon  ihis  evidence  oblained 
a  verdict;  bat  the  court  granted  a  new  trial,  holding  it  to  be  a  verdict 
egiioat  law;  for  if  the  owmv  of  a  bill,  payable  to  bearer,  ddiver  it  for 
leady  oMmey  paid  down  for  the  saaie,  and  not  for  money  anteeedendjr 
due,  or  ficw  money  lent  on  Ae  aame  bill,  this  is  selKng  of  the  hill  like 
selling  of  tallies,  ifc.  fiul  if  there  be  au  indorsement  tliereon,  the  » 
doiaee  may  have  remedy  on  that  indorsement^  provided  he  demand  the 
money  in  a  convenient  time.— Btenib  of  EpgiMd  v.  Newman^  £.  1 1 
W.  UL    Salk.  MSS.     1  Raym.  44^.  S.  C. 

Asllbeintentof  theS&4^n^  was  to  put  promissory  notes  upon  die 
^ame  footing  widi  inland  ImIIs  of  exchange ;  all  that  has  been  before  said 
in  regard  to  pfosnissory  notea  is  applicable  to  such  hiland  (hUs.  How- 
emr  the  analogy  between  p«>misfiory  notes  and  biHs  of  exchange  sborid 
be  attended- to,  in  order  die  better  to  understand  the  cases.  Whilst  the 
promissory  note  eon^Mies  in  its  original  shape,  there  is  none :  but  when 
the  note  is  indorsed*  the  resemblance  begins;  for  then  it  is  an  order  to 
pay  the  osoney  to  the  indorsee,  and  dib  is  the  very  definition  of  a  biH  of 
exchange:  therefore  the  indorsee,  before  he  brings  an  action  against  die 
indorsor  of  a  promissory  note,  ought  to  demand  the  money  of  (he 
drawer:  bnt  it  must  be  made  on  die  drawee  before  an  action  is  brought 
against  die  indorsor  of  a  bill  of  exchange;  and  no  inquiry  need  be  made 
after  the  drawer. — Hetflin  v.  Adamson,  M.  S£  Geo.  II.  K.  B.  2  Burr. 
669.  {a) 

It  may  be  proper  further  to  take  notice,  that  9  &.  10  W,  III.  c.  17. 
gives  power  of  protesting  any  inland  bill  of  exchange  of  .£5  or  upwards, 
(in  which  is  acknowledged  and  expressed  the  value  to  be  received;)  but 
this  act  has  no  ciTect,  unless  the  party  ou  whom  die  bill  was  drawn, 
accept  it  by  under  *  writing;  therefore  by  the  3  &  4  Ann.  c.  9-  the  same  [^^IS  ] 
power  is  given  in  case  the  party  refuse  to  accept  it,  with  proviso  diat  no 
protest  shall  be  necessary,  unless  the  bill  be  drawn  for  £0,0  or  upwards. 

It  has  been  holden  upon  these  statutes,  that  in  declaring  upon  an  in- 
land bill,  a  protest  need  not  be  set  forth,  as  it  must  upon  a  foreign 
bill,  (6)  for  the  statute  does  not  take  away  the  plaintiff's  action  for  want 
of  a  protest,  but  only  deprives  him  of  damages  or  interest. — Borough 


{a)  And  the  same  doctrine  prevails  exchange.     Gaie.w  Walsh,  5T.  Rop. 

in  Brown  v.  Harraden,  4  T.  R.  148.  2^^,     Vide  etiam   Orr  v.  Maginnis. 

Carlos  V.  Fancovrt,  5  T.  Rep.  482.  7  East,  359.     It  is  not  absolutely  nc- 

Edie  V.  East  India  Company^  Burr,  cessary,  however,  that  u  copy  of  the 

1224.  protcift  fthould  accompany  the  notice 

(p)  The  protest  is  a  part  of  the  of    non-payment.      Vide  Bai/lcif  on 

custom  ia  the  case  of  foreign  bills  of  BillSf  3d  edit.  p.  1 17f  n.  (1). 

V.  Perkif^^f 
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V.  Perkins,  M.  2  Ann.  Salk.  131.  Raym.  ogs,  S.  C.  nom*  Brovgh 
y.  Parkins. 

But  if  any  damages  accrue  to  the  drawer  for  want  of  a  protest^  they 
shall  be  borne  by  him  to  whom  the  bill  is  made,  and  if,  in  such  case, 
the  datnage  amount  to  the  value  of  the  bill,  there  shall  be  no  recoveiy.--** 
6  Mod.  81.  S.  C.  nom*  Brough  v.  Perkins,  (a) 

It  is  not  necessary  to  set  forth  the  custom  in  an  action  upon  a  bfll  of 
exchange,  for  lex  mercatoria  est  lex  terra ;  and  if  he  set  it  forth,  and  do 
not  bring  his  case  within  it,  yet  if  by  the  law  merchant  he  have  right, 
the  setting  forth  the  custom  shall  be  rejected  as  surplusage. — Mogadara 
V.  Holt,  M.  3  W.  IIL    1  Show.  317. 

If  jd.  write  his  name  on  the  back  of  tlie  bill,  and  send  it  to  J.  5.  te 
get  it  accepted,  which  is  done  accordingly,  A.  may,  notwithstanding, 
bring  an  action  against  the  acceptor,  for  J.  <$.  has  it  in  his  power  to  act 
eidier  as  servant  or  assignee;  (Clarke  v.  Pigot,  E.  10. W.  IIL  Salk. 
126.)  for  he  may  witness  his  election  by  filling  up  the  Uank  over  the 
name  to  receive  it  as  indorsee,  or  by  omitting  it,  act  only  as  servant.--^ 
Lucas  V.  Haynes,  £.  2  Ann.  2  Raym.  871.  (6) 

Note ;  In  a  writ  of  enquiry  before  the  sheriff,  on  a  judgment  by  de- 
fault in  an  action  on  a  promissory  note,  the  plaintiff  must  prove  his  note 
the  same,  as  if  the  defendant  had  pleaded  non  assumpsit;  (c)  though  in 
debt  on  bond  and  judgment  by  default  it  is  otherwise.    (H.  18  Geo.  11. 


(a)  Vide  etiam  Harris  v.  Benson, 
Stra.  910. 

(A)  In  an  action  against  an  accep- 
tor of  a  bill  of  exchange  by  an  indor* 
see,  it  is  competent  to  acceptor  to 
shew,  that  the  name  of  the  payee  on 
the  bill  is  not  the  si;;naturc  of  the 
real  payee,  and  the  indorsee  cannot 
recover.  If,  therefore,  the  acceptor 
undertakes  to  pay  one  //.  Davis y 
another  H,  D,  into  whose  hands  it 
may  come,  he  does  not  undertake  to 
pay,  and  the  indorsee  who  has  taken 
it  from  this  other  H.  Davis,  has  no 
claims  on  the  terms  of  acceptance. 
Mead  v.Yoiwg,  4T.  Rep.  28.  (dis. 
Kenyan),  Aliter,  where  it  is  pay- 
able to  bearer ;  for  there  acceptor 
Undertakes  to  pay  whoever  ihall  bring 
him  the  note.  Miller  v.  Race^  I 
Burr.  452.  Vide  Bayhy  on  Bills, 
p.  51.  {3d  ed.)  where  it  is  said,  that 


if  a  bill  be  lost  or  stolen,  and  it  is  a»» 
signable  by  mere  delivery,  the  finder, 
or  thief,  may  confer  a  title,  by  trans- 
ferring it ;  sed  secus  if  it  requires  in- 
dorsement. Sec  also  the  authorities 
cited  in  the  notes  to  p.  5 1  and  52. 

In  Brown  v.  Davis,  3  T.  Rep.  83, 
(n),  BuUer,  J.  said,  it  had  never  beeu 
determined  that  a  bill  or  note  is  not 
negotiable  after  it  becomes  due,  but 
if  there  are  any  circumstances  of 
fraud  in  the  transaction,  and  it  comes 
into  the  hands  of  a  plaintiff,  by  in- 
dorsement, after  it  is  due,  he  alwa)'s 
left  it  to  the  ^ry,  upon  the  slightest 
circumstances,  to  presume  that  the 
indorsee  was  acquainted  with  the 
fraud. 

(c)  At  this  day  the  court  will 
give  judgment  in  debt  on  a  promis- 
sory note. 
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f€r  Ch.  Bar.)  (a)  Yet  in  Bern  ▼.  lAndseU,  H.  14  Geo.  II.  Stra.  lUg. 
ihe  court  of  K.  B.  held,  that  on  executing  a  writ  of  enquiry  on  judg- 
ment by  default  in  assumpsit  upon  a  promissory  note,  it  was  not  neces^ 
9sny  to  produce  the  subscribing  witness,  for  the  note  being  set  out  in 
die  declaration  is  admitted,  and  the  only  use  of  producing  it  is  to  see 
whether  any  money  is  indorsed  to  be  paid  upon  it;  it  must  therefore  be 
proved  to  be  his  note,  which  may  be  by  proving  his  hand,  (b) 

By  the  statute  of  frauds,  (29  Car.  11.  c.,3.)  several  things  must  be 
evidenced  by  writing  (c),  or  mark,  of  which,  before  that  statute,  parol 
cmbnce  had  been  sufficient. 

1.  All  leases,  estates,  interest  of  fineehold,  or  term  of  years,  created    [279] 
by  parol  (if),  and  not  pat  in  writing  and  signed  by  the  parties  making 

the  same,  or  th«r  agents  thereunto  lawfully  authorised  by  writing,  shall 
bave  the  effect  of  estates  at  will  only,  except  leases  not  exceeding 
three  years  from  the  making,  (e)  whereupon  the  rent  reserved  amounts 
to  two-thirds  of  the  improved  value,  and  that  no  such  estate  or  interest 
shall  bc(/)  granted,  or  surrendered,  but  by  deed  or  note  in  writing. 

2.  All  declarations  and  assignments  of  trusts  shall  be  proved  by  some 
writmgs  signed  by  the  party,  or  by  his  last  will,  except  trusts  arisinj^ 
transferred  or  extinguished  by  implication  of  law. 


(a)  Qucerf  tamen,  Whether  the 
court  ever  did  issue  a  writ  of  inquiry 
in  debt  on  a  bond,  after  judgment  by 
dcfaalt. 

In  assumpsit  also  the  practice  now 
IS,  on  judgment  by  default,  upon  a 
promissory  note  or  bill  of  exchange, 
not  to  execute  a  writ  of  inquiry,  but 
to  move  for  a  reference  to  the  mas- 
ter, to  ascertain  what  is  due  for  prin* 
cipil  and  interest,  and  on  the  mas- 
ter's allocatur^  to  sign  final  judg- 
ment, tax  costs,  and  issue  execution 
instanter. 

(b)  Though  it  be  sufficient  for 
the  plaintiff,  in  an  action  on  a  note 
of  handy  to  prove  the  note  to  have 
lM>en  given  by  the  defendant,  yet  the 
defendant  will  be  at  liberty  to  shew 
it  was  given  on  an  illegal  conside- 
ration, and  so  avoid  the  lien  of  it; 
Guichard  v.  Roberts,  1  Bla.  445 ;  or 
that  it  was  delivered  in  nature  of  an 
e!icrow,  viz.  as  a  reward  for  some- 
thing not  effected.  Jcferiesy.  Austen, 
I  Str.  674. 


But  a  holder  coming  fairly  by  a 
note  for  money  won  at  play,  or  upon 
an  usurious  contract,  cannot  recover. 
Ltnoe  V.  If^aller,  Dougl.  708  (736). 
Vide  Peacock  v.  Rhodes,  ibid.  6l4 
(63£).  Boxoyer  v.  Bampton^  Stra. 
1155. 

Where  a  bill  of  exchange  is  really 
assigned  for  a  valuable  considera- 
tion, the  assignee  will  recover, 
though  no  original  value  ivas  given  ; 
but  if  it  was  passed  to  the. use  of 
the  original  payee,  he  may  avail 
himself  at  law  against  the  payments, 
or  may  file  a  bill  for  relief.  Anon, 
Com}-.  43. 

(c)  And  signing  of  the  party,  or 
mark. 

(d)  Or  by  livery  of  seisin. 

(e)  For  if  they  be  above  throe 
years,  then  they  are  to  have  the  force 
only  of  leases  at  will,  and  if  under 
three  years,  thore  must  be  reserved 
two-tbirtls  at  least  of  the  full  im- 
proved value  of  the  thing  demised. 

(J)  Assigned, 

3.  It 
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3.  It  19  enacted)  that  no  action  shall  be  brought  whereby  to  cbaige 

any  executor  or  administrator  upon  any  spfeeial  promise,  to  answer 

damages  out  of  his  own  estate ;  or  whereby  to  charge  the  defendant  upon 

any  special  promise  to  answer  for  Ae  debt,  defeult,  or  mtscarriage  of 

another,  or  to  chai|;e  any  person  upon  any  agreement  made  upon  con- 

sideratiott  of  marriage,   or  upon  any  contract  or  sale  of  lands,  tene* 

ments,  or  heredttaments>  or  any  interest  in  or  concerning  them,  or  apoQ 

any  agreement  that  is  not  to  be  performed  within  the  space  of  one  yeas 

from  the  making  thereof,  unless  the  agreement  lipoa  which  sueh  action 

shall  be  brought,  or  some  memorandum  or  note  hereof,  shatt  be  in 

wntiag,  signed  by  the  party  to  be  charged  therewkb,  or  by  seme  other 

person  by  him  thereunto  lawfiiHy  aitfhorised;    And  that  no  coolraet  far 

the  sale  of  goods,  wares,  and  merchancKze,  for  the  price  of  ^10  $t9P- 

Ung  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shaH 

accept  part  of  the  goods  so  soM,  and  actually  reeeiw  the  same,  or  give 

something  in  earnest  to  bind  the  bargain,  or  in  pnrtof  payment^  or  Aat 

some  note  or  memorandum  \n  writing  of  the  said  bargain  be  made,  and 

signed  by  die  parties  to  be  diaiged,  or  their  agents  thereunto  lawfully 

authorised,  (a) 

Upon  this  clause  it  has  been  hoMen,  that  the  plaintiff  need  not  in  his 
declaration  diew  any  noto  ift  writing,  but  it  will  be  sufficieBt  for  him  to 
groduce  it  on  the  trial ;  but  if  such  promise  be  pleaded  in  bar  of  ano- 
dier  action,  it  most  be  shewn  to  be  in  writing,  so  that  it  may  appear 
tQ  be  such  a  contract  on  which  an  action  will  lie.— Cosf  ▼.  Barber^  T. 
S3  Car.  II,  T.  Raym.  A50.(b) 

The  defendant  bespoke  a  chariot,  and  when  made  refused  to  take  it: 

In  an  action  for  the  value,  Prattf  C.  J.  held  this  not  to  be  a  case  within 

the  statute,  which  relates  only  to  contracts  for  the  actual  sale  of  goodsy 

I  ^  280  ]  where  the  buyer  is  immediately  answerable  *  without  time  given  him  by 


(fl)  Vide  JFright  v.  DanmK  2 
Caropb.  303,  where  it  was  held,  that 
the  agent  must  be  some  third  per- 
son, not  one  of  the  contracting  par- 
tics. 

(b)  Neither  the  4th  nor  ]  7th  sec- 
tions of  this  act  mention  that  the 
person  signing  as  agent  must  be  au* 
thorized  thereto  by  writing,  which 
sect.  3.  docs;  and  in  the  ca*ic  of 
Stansficld  v.  Johnson^  1  £sp.  N.  P. 
Ca.  105,  respecting  a  contract  for  the 
sale  of  lands  by  an  auctioneer,  it 


was  determined  that  the  authority 
need  not  be  in  writing ;  and  in  a  case 
of  a  promise  of  a  marriage  portion, 
Keni^an,  C.  J.  cited  IVeddtrlmm  v. 
Carry  3  Woodes*  427^  and  ruled  ac- 
cordingly.  See  also  7  Ea$ty  565,  ^n), 
and  Svgd.  on  Vend,  and  Pufch.  73, 
where  the  Auihor  has  cited  various 
authorities,  to  shew,  that  though  an 
agent  may  be  authorised  by  parol  to 
treat  for  an  estate,  yet  the  contract 
itself  must  be  in  writing. 

special 


^\ 
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special  agreement,  and  die  seller  is  to  deliver  the  goods  immediately.—- 
Torcers  v.  Osborne,  Stra.  506.  (a) 

The 


280  a 


'(a)  Ami  the  following  decisions 
]iav&,  moreover,  been  niut!c»  upon 
the  construction  of  the  cluuses  in 
this  act: — 

Wlicre  the  promise  or  ai^rcemcnt 
is  entire,  and  one  part  of  it  is  void, 
and  the  other  valid,  it  shall  be  void 
for  the  whole,  as  where  the  widow  of 
a  lessee  promises  to  pay  £\G0  rent 
for  the  lessee,  and  «i'lUO  for  herself, 
the  first  promise  not  being  in  writ- 
int;,  makes  both  void.  Lexington  v« 
Ciarlfi  a  Vent.  QT3. 

It  is  singular  that  an  idea  could 
ever  prevail,  that  sect.  17.  of  this 
statute  was  only  applicable" to  cases 
where  the-  bargain  was  immediate, 
for  it  seems  plain  from  the  words, 
that  it  was  meant  to  regulate  execu' 
/ory  contracts,  and  it  is  from  bargains 
to  be  completed  at  a  future  period, 
that  the  uncertainty  and  confusion 
which  the  statute  was  meant  to  pre- 
vent, will  probHl>ly arise;  the  case  of 
Simon  v.Metivicr^  post,  280^,  was  de- 
termined on  the  ground  that  the  auc- 
tioneer was  the  agent  of  both  parties, 
and  the  contract  reduced  to  writing. 

Plaintiff  had  a  demand  on  a  bank- 
rupt, whose  creditors  he  called  to- 
gether, with  a  view  to  effect  a  com- 
position, but  afterwards  he  com- 
menced an  action.  The  creditors, 
however,  agreed  to  take  10^.  in  the 
pound  ;  hut  this  the  plaintiff  refused, 
unless  the  defendant  would  promise 
to  accept  bills,  drawn  by  plaintiff, 
for  his  debt,  to  the  amount  of  this 
composition,  and  also  to  pay  the 
plaintiff's  cxpences  in  consideration 
of  his  withdrawing  his. action,  on 
which  plaintiff  withdrew  it.  The 
bills  were  paid,  but  defendant  re- 
fused to  pay  the  oxprnces.  Plain- 
tiff paid  his  attorney,  and  then 
brought  an  nclion.  Per  Kenifon^ 
C.J.  In  this  case  the  bankrupt 
was  indebted   to   the  plaintiff,   and 

II 


defendant  undertook  to  pay  part  of 
that  debt,  and  to  pay  certain  other 
cxpences.  This  promise  is  certainly 
void  in  part  by  the  statute,  and  the 
agreement  being  entire,  the  plaintiff 
cannot  now  separate  -  it,  and  recover 
on  one  part  of  the  agreement;  the 
other  being  void,  there  is  an  end  of 
the  case,  for,  wh«re  there  is  an  ex- 
press promise  one  cannot  be  implied. 
As  to  the  costs  the  defendant's  was 
not  a  proftiise  to  pay  the  attorney, 
but  to  pay  the  plaintiff  the  expencci 
he  had  incurred :  but  the  plaintiff 
was  originally  liable  to  pay  those 
cxpences  to  his  own  attorney,  and 
when  he  paid  them,  he  only  paid 
his  own  debt;  this  cannot  be  consi- 
dered as  money  paid  to  the  use  of 
the  defendant.  Chatcr  v.  Beckitif  7 
T.  Rep.  201.  204. 

'*  You  must  supply  my  mother- 
''  in-law  with  bread,  and  I  will  spc 
"  you  paid."    This  is  a  void  pro- 
mise, and  plaintiff   was  nonsuited. 
Jones  V.  Cooper  y  Cow  p.  227,  in  whicli 
case  Nares^  J.  over-ruled  the  deter- 
mination of  Lord  Mansfield,  in  iVaa*- 
bref/  V.  Carringtonf    cited    in   that 
case.     If  the  person  for  whose  use 
the  goods  are  furnished  be  liable  at 
all,  any  other  promise  by  a  third 
person   to  pay  that  debt  must  be  iu 
writing,  otherwise  it  is  void  by  the 
statute  of  frauds.      Matson  v.  IVha^ 
ram,  2  T.  Rep.  81. 

Bill  for  a  specific  performance  of 
an  agreement  with  one  (since  become 
a  lunatic)  for  the  sale  of  a  reversion 
of  an  estate  for  life.  The  instrument 
not  being  signed  by  the  plaintiff,  or. 
his  agent,  though  signed  by  the  other 
parties,  it  was  argued,  that  be  was 
not  bound  by  it;  but  the  court  said, 
that  an  agreement,  if  acquiesced  in^ 
and  acted  upon,  is  binding,  though 
not  signed  by  all  the  parties ;  here 
part  of  the  purchase-money  has  bcet^ 
II  paid, 
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The  defendant  bought  a  lot  for  more  than  «£lO  at  an  auction^  cata- 
logues and  conditions  of  the  sale  were  printed,  and  tlie  defendant  was  die 
best  bidder.  The  auctioneer  Mrote  the  defendant's  name  and  the  price 
against  the  lot  in  the  printed  catalogue  by  the  order  and  assent  of  the 
defendant  Between  the  day  of  the  sale,  and  the  time  for  taking  the  lot 
away,  the  defendant  sent  his  servant  to  see  them  weighed ;  which  be 
did.  '^The  defendant  neglecting  to  take  away  the  goods,  they  were  re-sold 
at  a  considerable  loss ;  and  this  action  was  brought  for  the  difference, 
and  the  court  strongly  inclined  that  sales  by  auction  were  not  within  the 
statute  of  frauds,  because  multitudes  are  generally  present  who  can  tes- 
tify tlie  terms  of  the  contract.  2.  They  held  the  contract  was  here  suf- 
ficiently reduced  into  writing,  and  signed  by  an  agent  of  the  defendant's; 
for  the  auctioneer  for  that  purpose  was  his  agent.  3.  They  held  the 
weighing  by  his  servant  was  a  delivery.  4.  Yutes^  J.  held,  that  as  the 
contract  was  executory,  viz.  the  lot  to  be  fetched  away  in  six  weeks,  that 
therefore  it  was  not  within  the  statute. — Simon  v.  Metivier,  B.  R.  T. 
6  Geo.  III.  S.  C.  3  Burr.  19*21.  nom.  Simon  v.  Motivos,  (a) 

MutusI 


paid,  and  it  is  the  agreement  of  all, 
though  signed  only  by  some.  Owen 
V.  Da%iet,  I  Ves.  82. 

A  prospectus  was  circulated  for 
publishing  a  scries  of  prints  in  num* 
bers,  by  subscription,  the  whole  de- 
livery of  which  would  occupy  some 
years.  The  first  sum  was  to  be  paid 
down,  and  the  rest  on  the  delivery 
of  each  n  u  m  ber.  I  )cfend  a  n  t  en  to  red 
his  name  as  a  subscriber.  Held,  that 
this  being  an  agreement  not  to  be 
performed  within  a,  year,  and  not  evi- 
denced in  writing,  signed  by  the 
party  charged,  was  a  void  contract. 
Jlovdeli    V.  Dntmmofidf    2  Campb. 

157. 

{a)  This  case  is  not  out  of  the  sta- 
tute because  executory,  but  because 
it  was  for  work  and  labour  to  be 
^ono,  and  materials,  and  other  neces- 
saries, io  be  found,  which  is  different 
from  A  ineiY?  contract  of  sale,  to 
tthick  species  of  contract  alone  the 
statute  is  applicable.  In  Clayton  v. 
Andrews,  4  Burr.  2101,  which  was 
on  an  ajirecyitient  to  irftelWer  corn  at  a 
future  period,  there  was  adso  some 


work  to  be  performed,  for  it  was  ne- 
cessary   that    the    corn    should   be 
th noshed  before  delivery.    This,  per- 
haps,  may  seem  a  nic?  distincimn, 
but  still  the  work  to  be  performed  ii> 
threshing  made  a  part  of  the  con- 
tract, though    rn    a    small  dcgrrc. 
Something  direct  and  specific  is  to 
be  done,  to  shew  that  the  agreement 
is  complete,  that   there  may  be  no 
room  for  doubt  and  hesitatioa.    Ptr 
ljon\  iMughborottgh,  in  Rondetu  v. 
iryatt,  2  H.  Bla.  63.      The  above 
was   recognized  by  Lord  KenjfW  in 
Cooper  V.  Rlston^  7  T.  R.  IJ.    The 
thing  contracted  for,  (said  his  lord- 
ship,) did  not  exist  at  the  time,  sod 
something  was  to  be  done  before  it 
could   be  delivered.    (There  was  i 
sample  in  this  case,  but  it  was  ex- 
pressly stated,  that  the  sample  was 
no  part  of  the  goods  sold.)  The  esse 
of  Timers  v.  Osborne,  I  Str.  506, 
(cited)  was  a  mere  contract  ibr  work 
and  la  boor.  Per  GroM,  J.  the  case  of 
Towers  v.  Osborne  went  upon  the  ge* 
neral  principle,  that  executory  con- 
tracts were  not  with  in  the  statute.  H 
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Mutual  promises  to  marry  are  not  within  this  act,  which  relaftas 
only  to  contracts  in  consideration  of  marriage. — Cocke  t.  Baker, 
H.  3  Geo.  II.  C*  B.    Jnon,  K  5  W.  &  M.  Salk.  2S0. 

So  a  promise  to  pay  upon  the  return  of  a  ship  is  not  within  the  sta- 
tute, for  the  ship  by  possibility  may  return  in  a  year. 

So  a  promise  to  payi^6  a  year  images,  and  to  kave  ananniiity  of  ^16 
per  ann,  for  life,  by  will,  is  not  within  this  act,  for  it  might  by  possibility 
be  perfected  within  tiie  year.^-Fe;//on  v.  Emlyn,  B.  R.  H.  £  Geo.  III. 
3  Burr.  1378.  S.C  nora.  Fenion  v.  Emblers,  I  Bla.  ^53.  (a) 

Where  the  undertaker  only  comes  in  aid  to  procure  credit  to  die  party, 
there  b  a  remedy  against  both;  and  both  are  answerable  according  to 
their  distinct  engagements*  But  where  the  whole  credit  is  pven  to  tfaer 
undertaker,  so  diat  the  other  party  is  only  as  his  senranty  and  there  is  no 
remedy  against  them,  this  is  not  a  collateral  undertaking.  Therefore  if 
two  come  to  a  shop,  and  one  buy,  and  the  other,  to  gain  him  credit,  pro- 
mise the  seller,  *'  If  he  do  not  pay  you,  I  will,"  this  is  a  collateral  un- 
dertaking, and  Toid  without  writing :  but  if  lie  say,  **  Let  him  have  the 


S80c 


by  that,  wore  meant  contracts  for  the 
sale  of  goods  to  be  executed  on  a  fu- 
ture day,  such  a  construction  would 
repeal  the  act ;  but  if  it  only  meant 
such  contracts  as  were  incapable  of 
being  executed  at  the  time,  such 
docibion  was  right.  Cooper  v.  ELton, 
7  T.  R.  17. 

So,  where  a  broker,  on  a  view  of 
samples  of  tobacco,  agreed  with  the 
seller,  that  he  should  have  until  a 
certain  hour  to  consult  with  his 
principal  on  the  price  demanded,  and 
if  he  assented  to  it,  then  the  tobacco, 
which  was  in  the  kins;*s  warehouse, 
was  to  bo  received  within  a  month, 
and  to  be  paid  for  on  delivery.  Lord 
Kenjfon  heid  this  contract  not  to  be 
within  the  statute  ;  but  it  was  after- 
wards held  by  the  court  to  bo  nu- 
dum pactum^  Hud  the  judgment  was 
reversed.  Cook  v.  Oxlctf,  3  T.  Rep. 
653. 

Plaintiff  agreed  to  buy  sheep  of 
defendant  at  a  fair,  and  to  take  them 
away  at  a  certain  hour.  No  money 
was  paid,  or  any  bLeep  delivered,  nor 
any  memorandum  reduced  to  writ- 
i  ng.  A  t  the  t  i me  a p  p oi  n ted ,  plai  n  ti ff 
came  not,  nor  did  he  send  for  the 
fthei*p ;  defendant  tliercfore  sold  them 
to  another.     Held,  that  their  value 


was  not  recoverable  in  trover.  Alex* 
ander  v.  Comber,  1  H.  Bla.  20.  Sed 
qaetre  if  plaintiif  had  gone  at  tho 
appointed  hour,  and  tendered  the 
price,  and  defendant  had  refused  the 
sheep,  whether  he  might  not  have 
brought  case  specially  for  not  per* 
formancc  of  the  contract  ? 

A  parol  contract  to  purchase  flour, 
to  be  delivered  to  plaintiff  on  board 
vessels  in  the  Thames,  was  held  with- 
in the  statute.  WUmot^  J.  dissent* 
liondtati  V.  Ifyatt,  2  H.  Bla.  63. 

If  defendant,  in  his  answer  to  a  bill 
in  equity  I  confess  the  contract,  bat 
plead  the  statute,  such  a  confessloa 
will  not  entitle  the  plaintiff  to  rcco< 
ver.    6'.  C. 

{a)  In  the  case,  as  reported  in 
Salkcld,  this  section  is  said  to  be 
confined  to  cases  where,  by  tlpe  ex- 
press stipulation  of  parties,  the  agree'* 
ment  is  not  to  be  performed  withiii 
the  year.  As  to  the  case  in  Barrov, 
the  party  there  had  no  means  of  en* 
forcing  performance  within  the  year* 
Per  Jjoughboroygh,  C.  J.  Clayttm  v. 
Andrew9y  3.  Burr.  2101,  went  further, 
but  stQl  there  was  an  alteration  of 
the  commodity*  Tent(m  v*  Embiers, 
sup. 
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goods, 
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goods,  I  will  be  your  paymaster^''  this  is  an  undertaking  for  himself, 
and  he  shall  be  intended  the  very  buyeri  and  the  other  to  act  as  his 
servant.  ( Birkmyr  v.  Darnell^  M.  3  Ann.  1  Salk.  27.)  But  if  A.  pro- 
mise D.  that  if  he  will  cure  D.  of  a  wound,  he  will  see  him  paid|  it  b 
only  a  promise  to  pay  if  D.  do  not,  and  therefore  ought  to  be  in  writing. 
[  *  58 1  ]  {fVatkins  v.  Perkins,  E.  9  W.  III.  1  Raym.  224.)  ♦  However  it  is  im- 
possible to  lay  down  any  precise  rule  for  the  construction  of  such  sort 
of  words,  but  it  must  be  left  to  the  jury  to  determine  upon  the  whole 
circumstances  of  llie  case,  to  whom  the  original  credit  w^as  given. — Birk-^ 
fftyr  V.  Darnell,  sup. 

Wherever  a  person  is  under  a  moral  obligation  to  do  a  thiogi  and  ano- 
ther does  it  without  request  from  him,  a  subsequent  promise  to  pay  is 
good,  though  not  in  writing :  as  where  a  pauper  is  taken  ill,  and  an 
apothecary  sent  for  without  the  knowledge  of  the  overseers  of  the  poor, 
who  attends  and  cures  her,  and  after  the  cure  the  overseers  promise 
payment  by  parol,  this  is  good ;  for  overseers  are  under  a  moral  obli- 
gation to  provide  for  the  poor. —  IVation  v.  Turner  Sf  aF^  Exchequer,  T. 
7  Geo.  IIL 

An  action  was  brought  against  the  defendant  and  tw*o  others,  for  ap- 
|>earing  for  the  plaintiff  without  a  warrant,  and  the  defendant  promised, 
that,  in  consideration  ihe  plaiutiflf  would  not  prosecute  that  action,  be 
would  pay  him  illO  and  costs  of  suit.  This  was  holden  not  wiihin  the 
statute.  {Stephens  v.  Sgnire,  E.  8  W.  HI.  5  Mod.  205.)  But,  per  IM, 
if  ^.  saj,  '*  Don't  go  on  against  J3.,  and  I  will  give  you  «£lO,  in  full  satis- 
faction of  the  action,^'  this  would  be  within  the  statute. — 5.  C.  Comb. 

In  consideration  that  the  plaintiff  would  not  sue  A,  B.  the  defendant 
promised  to  pay  the  plaintiff  the  money  due^  viz.  £4,  in  a  week  ;  {Ro^ 
tberjf  Y.  Curry,T.  21  Geo.  H.  C.  B.)  this  was  holden  to  be  wiihin  tlie 
statute  of  frauds;  fur  no  consideration  laid  that  the  plaintiff  had  pro- 
mised not  to  sue,  and  if  he  had  ji.  W.  could  in  no  sort  have  availed  him- 
self of  this  agreement;  but  the  debt  is  still  subsbting,  and  consequently 
Ihe  promise  collateral.— L^e  v.  Bashpok,  M.  i  W.  8c  M.  King  v.  Hil- 
ton, T.  4  Geo.  II.  Stra.  S73.(a) 

But 


(a)  l(jf.  promise  to  pay  the  debt  of 
B.  in  consideration  of  forbearance  of 
suit  against  B.  ifais  is  wiihin  the  s'ta- 
luto.  But  where  a  bill  was  drawn 
and  accepted,  and  the  acceptor  paid 
it  away  in  discharge  of  a  debt  of  his 
own,  and  no  value  ever  passed  from 


the  acceptor  to  the  drawer,  and  then, 
on  the  bankruptcy  of  the  acceptor^ 
the  holder  sued  the  drawer  to  judg- 
ment; and  thereupon,  in  considera* 
tion  that  the  holder  would  release 
the  drawer,  and  prove  the  bill,  and 
receive  the  dividend,    the   acceptor 

promi&cHr 
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But  where^  in  consideration  that  die  plainiiif  in  an  action  of  assault 
9ncl  battery  against  Jr  S.  would  witlidraw  the  record  and  forbear  to  pro- 
ceed, the  defendant  promised  to  pay  him  £30,  the  court  held  tliis  to  be 
a  new  consideration  sufficient  to  raise  a  promise,  and  not  within  the 
statute.— Jlend  v.  Nash,  H.  23  Geo.  II.  K.  B.  1  Wils.  305. 

So  if  ^.  promise  C.  that  in  consideration  of  his  doing  some  particular 
act,  B.  will  pay  him  such  a  sum,  ji.  is  the  principal  debtor,  for  the  act 
done  is  on  bis  credit,  and  not  on  JB.'s. — Gordon  v.  Martin ^T,  5  Geo.  If. 
Fitzg.  302. 

Many  of  the  doubts  upon  this  statute  have  arisen  by  making  use  of 
the  word  collateral,  which  is  not  a  word  used  in  the  act  of  parliament,  (a) 
The  proper  consideration  is,  whether  it  be  or  not  a  promise  to  answer 
for  tlie  debt  of  anotlier;  for  if  it  be,  though  it  be  upon  a  new  conside- 
ration, and  therefore,  strictly  speaking,  not  a  collateral  undertaking,  yet 
it  is  wilhin  the  statute,  and  the  adding  to  the  promise  of  the  payment  of 
*the  debt  a  promise  to  pay  the  costs  of  the  action  would  make  no  dif-  [  '^282  ] 
ference.— Fis/i  v.  Hutchinson,  T.  31  Geo.  U.  C.B.  2  Wils.  94.  Wat- 
kins,  V.  Perkins,  E.  9  W.  III.  1  Raym.  182.f6; 


promised  to  be  answerable  for  the 
cJiffcrcnce.  The  acceptor  being  in 
conscience  liable,  notwithstanding 
his  bankruptcy,  this  promise  was 
held  not  within  the  statute.  WU' 
liams  V.  Pj^cfe,  Pcake,  68. 

(i/)  A  collateral  promise  to  pay 
the  debt  of  another,  must  mean  an 
actual  debt  at  the  time  ;  but  if  it  be 
a  contingent  or  unliquidated  demand, 
it  does  not  fall  within  the  statute. 
Fish  V.  Ilittchmson,  2  Wils.  91..  Also 
a  promise  to  pay  the  rent,  in  consi- 
deration of  the  landlord's  forbearing 
to  distrain,  is  not  within  the  statute ; 
for  the  goods  arc  the  debtor's,  and 
the  defendant  in  nature  of  bailiff'  for 
the  plaintiff,  the  promise  by  the  de- 
fendant was  a  new  contract,  /ri/- 
liams  V.  Leapcr,  2  Wils.  308. 

(A)  TI:«*  rule  is,  that  where  an  ac- 
tion will  lie  against  the  party  himself, 
there  an  undertaking  by  /.  »V.  is  with- 
in the  statute ;  but  where  an  action 
will  lie  against  the  party  it  is  other- 
wise. B'trkmyr  v.  Darnell,  2  Ld. 
Ilaym.  1083. 

A  parol  promise  to  pay  for  goods 
^old  to  B.  ^"B,  did  not  pay  for  tltcm. 


though  made  before  delivery  of  the 
goods,  is  a  collateral  undertaking 
within  the  statute  of  frauds.  Jones 
y.  Cooper,  Cowp.  227. 

The  law  now  is  settled,  as  to  col- 
lateral promises,  thai  if  the  per- 
son for  whose  use  the  goods  are 
furnished  is  liable  at  all,  any  other 
promise  by  a  third  person  tp  pay 
that  debt  must  be  in  writing,  other- 
wise it  is  void  by  the  statute  of 
frauds.  Therefore,  where  defendant 
applied  toil/,  (one  of  the  plainiiflTs) 
and  asked  *'  If  he  was  willins  to 
serve  one  C.  of  P.  with  groceries.'* 
Plaintiff  M.  answered,  **  They  dealt 
with  nobody  in  that  part  of  the  coun- 
try, and  did  not  know  C."  Defendant 
answered,  "  If  you  do  not  know  him 
you  know  me,  and  I  will  sec  you  paid." 
M.  then  said  he  would  serve  him. 
fr.  answered,  *•  He  is  a  good  chap, 
but  I  will  sec  you  paid."  The  court 
held  this  promise  void,  not  being  in 
writing,  and  denied  the  distinction 
between  a  promise  before  delivery 
of  the  goods  and  qfiler,  Matson  v. 
Wharnm^  2  T.  Hep.  82,  Vide  ante, 
2SOo  n.  (a) 

Note; 
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Note ;  per  Treby^  C.  J.  a  contract  for  the  sale  of  timber  gnming 
upon  land  is  not  within  the  statute,  but  may  be  by  parol ;  because  it  is  a 
bare  chattel. 

Upon  that  part  of  the  clause  which  directs,  that  do  action  shall  be 
brought  on  any  agreement  not  to  be  performed  within  one  year  from  the 
making,  unless  the  agreement  be  in  writing ;  it  has  been  holden,  that  a 
promise  to  pay  money  on  the  return  of  a  ship,  which  happened  not  to 
return  within  two  years  after  the  promise  made,  is  not  within  the  statute ; 
for  by  possibility,  the  ship  might  have  returned  within  a  year  ;  and  though 
by  accident  it  happens  not  to  return  so  soon,  yet  it  does  not  bring  the 
case  withm  this  clause  of  the  statute,  which  extends  only  to  promises, 
where  by  the  express  appointment  of  the  party  the  thing  is  not  to  be 
performed  within  a  year. — Anon,  E.  5  W,  III.  Salk.  280. 

A  man  contracts  to  pay  £100,  on  the  day  of  marriage,  (his  need 
not  be  put  in  writing,  for  it  depend9  on  a  contingency,  which  may,  or 
may  not  be  performed  within  a  year. — Anon.  Comb.  463.  francam  v. 
Foster,  M.  4W.III.  Skin.  326.  {a) 

Production  of  Books. — Lefore  we  conclude  wilh  written  evidence, 
it  is  proper  to  take  notice  of  7  Joe.  ^.  12.  which  enacts,  that  the  shop- 
book  of  a  tradesman  shall  not  be  evidence  after  a  year,  (b)  However, 

it 


(a J  Holt,  C.J.  dissented,  consider- 
ing (as  he  afterwards  decided  in 
Smith  V.  Westall,  Ld.  Raym.  3l6.) 
that  the  intent  of  the  statute  was,  not 
to  trust  to  the  memory  of  witnesses 
for  a  longer  time  than  one  year, 
which  might  be  the  case,  if  the 
marriage  should  not  take  elTcct  with- 
in the  year. 

(b)  Furthermore,  on  the  subject 
of  private  written  evidence,  the  fol- 
lowing cases  have  been  decided,  viz. 
In  DoCy  d.  Baggallyv,JoncSylC^tt\\^h, 
367,  the  question  was,  whether 
certain  ground  was  parcel  of  certain 
freehold  property  held  by  plaintiff 
under  the  Bishop  of  L.  or  of  a 
copyhold  tenement  within  the  manor 
of  H,  and  purchased  by  defendant. 
There  was  a  paper  produced  sign- 
ed by  one  B.  who  was  proved  to 
have  been  the  owner  of  the  copy- 
hold, and  in  the  occupation  of  both 
forty  or  fifty  years  ago,  in  which  he 
stated  that  no  part  of  the  garden 
ground  was  copyhold,  but  that  he 
paid  20#.  rent  tor  one  part  of  it, 
and  £1.  ll«.  6d*  for  the  residue* 


|Ield,  that  this  evidence  was  re- 
ceivable, as  B.'s  interest  lay  the 
other  way,  and  he  charged  himself 
by  this  representation  with  the  pay- 
ment of  rent,  to  wiiich  he  would  not 
have  been  liable  bad  the  garden 
ground  been  part  of  his  own  tem^ 
ment.      Brung  v.  Raulings^  7  IIas|, 

279.  S.  P. 

Entries  in  private  books  or  memo- 
rials arc  only  admissible  evidence  to 
affect  the  rights  of  ihinl  persons, 
upon  proof  that  the  writer  is  dead, 
and  that  they  are  in  his  hand-writ- 
ing. Marlborough  Duchess  v .  Guidot, 
cited  2  Vcs.  193. 

But  entries  by  a  third  person,  de- 
ceased, of  receipts  of  rent  from  h'n 
tenant,  for  a  particular  piece  of 
ground,  arc  not  evidence  to  prove 
that  the  ground  had  belonged  to  him, 
because  he  was  interested  to  make 
these  entries.  Out  ram  v.  Morexcood, 
5  T.  Rep.  121.  Vide  etiam  Stead  v. 
Jlruton,  4  T.  Rep.  669. 

A  person  who  has  looked  at  a  log- 
book from  time  to  time,  while  tl  0 
events  recorded  iu  it  were  fresh  in  his 

III  in  H, 
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it  is  not  evidence  of  itself  within  the  year«  without  some  circumstances 
to  make  it  so.  As  if  it  be  proved  that  the  servant  who  wrote  it  is 
dead,  and  that  it  is  his  hand-wriliug,  and  that  he  was  accustomed  to 
make  the  entries.  {PUmany.  MaddoXy  H.  1 1  W.  111.  Salk.  GQO.)  So 
where  the  evidence  was,  that  the  usual  way  of  the  plaintiffs  dealings 
was,  that  the  draymen  came  every  night  to  the  clerk  of  the  brewhouse, 
and  gave  him  an  account  of  the  beer  delivered  out,  which  he  set 
down  in  a  book,  to  which  the  draymen  set  their  hands,  and  that  the 
drayman  was  dead,  and  this  is  his  hand ;  it  was  liohlen  to  be  good 
evidence  of  a  delivery.  (  Lord  Torringtous  Case  T.  2  Ann.  Salk.  285.) 
But  where  the  plaintiff,  to  prove  delivery,  produced  a  book  which 
belonged  to  his  cooper,  who  was  dead,  but  his  name  set  to  several 
articles,  as  wine  delivered  to  the  defendant,  and  a  witness  was  ready 
to  prove  his  hand;  Lord  Chief  Justice  Raymond  would  not  ullow  it, 
saying,  it  differed  from  Lord  Torrhigtons  Case^  because  tliere  the 
witness  saw  the  draymau  sign  the  book  every  night. — Clerk  v.  Bedford, 
M.  5  Geo.  II. 

Upon  an  issue  out  of  chancery,  to  try  whether  eight  parcels  of  Hud' 
sons  Bay  stock,  bought  in  the  name  of  of  Mr.  Lake,  were  *  in  trust  for  [  *  283  ] 
Sir  Stephen  Evam,  his  assignees  (the  plaintiffs)  shewed  first  that  there 


mind,  and  always  found  them  accu- 
mte,  WHS  allowed  to  look  at  the  book 
to  refresh  his  memory.  Bur  rough  v. 
Martin^  2  Cainpb.  113.  El  vide 
Jacob  V.  lAnisaif^  1  East,  460. 

A  witni'ss  may  speak  to  a  general 
balance  from  the  know  led  <;c  which 
he  has  obtained  by  inspecting  the  ac- 
count books,  though  he  could  not 
State  the  particulars  of  the  books 
without  producing  them.  Roberts  v. 
Vixon,  Peakc's  N.  P.  Ca.  83. 

1  he  logbook  of  a  man  of  war  is 
evidence  to  prove  the  time  of  the 
sailing  of  a  ship,  forming  part  of  the 
convoy  which  the  man  of  war 
escorted,  jy Israeli  v.  JoKctt,  1  Ebp. 
N.  I».  Ca.  4Q7. 

To  prove  the  fact  of  a  surrender 
of  an  interest  in  an  estate,  the  books 
of  an  attorney  since  deceased,  who 
had  made  nn  entry  of  having  pre- 
pared the  writings,  and  of  the  charge 
for  the  same  as  due  to  himself,  and 
then  an  entry  that  they  were  paid, 
were  admitted  in  evidence,  and  af- 
terwards agreed  by  the  court  to  be 
so.  IVarren  v.  GrecniUk,  Stra.  1129. 


To  prove  soil  and  freehold,  the 
entries  made  by  a  former  steward  of 
the  manor  in  his  day 'book*  of  re- 
ceipts of  sums  of  money  for  tres- 
passes on  the  common  in  queslion, 
were  held  to  be  good  evidence,  as  the 
steward  thereby  charged  himself  with 
recijipt  of  money,  and  they  may 
even  be  in  his  own  bi^nd- writing, 
or  in  a  book  signed  in  bis  hand- 
writing; for,  Per  Ashhursty  J.  the 
rule  is,  that  if  a  steward's  entry  be 
s utile ient  to  charge  him,  i(  is  ad- 
missible evidence.  '  Barrjf  v.  BMi/tg^ 
/on,  4T.  R.  514. 

Upkon  a  question,  which  of  two 
parishes  A.  and  B.  ought  to  contri- 
bute in  certain  proportions,  entries 
by  the  former  wardens  of  ^.  of  their 
having  received  certain  sums  from  the 
parish  of  £.,  in  consequence  pf  B, 
having  disputed  the  question  with  A* 
were  held  to  bo  ^ood  evidence  on  the 
part  of  A.  119  Aci:ain.it  fi.,  by  reason 
that  the  wardens  by  such  emries 
c h a  rged  t  bemsel  ves  u  i  th  the  receipt 
of  such  sums.  Sttad  v.  Heaion,  4 
T.  R.  6(j9. 

was 
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was  no  entry  in  the  books  of  Mr.  Lake  relating  tQ  this  transaction.  Se- 
condly, six  of  the  receipts  were  in  the  hands  of  Sir  5/e^Ae/iEt*a;'3,  and 
there  was  a  reference  on  the  back  of  them  by  Jeremy  Thomas  (Sir  Ste* 
phen's  book-lfeeper)  to  the  book  D.  B.  of  Sir  Stephen  Evans,  Thirdly, 
Jeremy  Thomas  was  proved  to  be  dead,  and  upon  this  the  question  was, 
whether  the  book  of  Sir  Stephen  Evans  referred  to,  in  wliich  was  an 
entry  of  the  payment  of  the  money,  should  be  read.  And  the  court  of 
king's  bench  at  a  trial  at  bar,  admitted  it  not  only  as  to  the  six,  but  like- 
wise as  to  the  other  two  in  the  hands  of  Sir  Bibi/  Eake^  tlie  son  of  Mr. 
I^ke.  ( Evans  y.  Lake^  3d  May,  1738.)  And  in  Smartle  v.  Williams, 
(cited  by  Lord  IlardwickCf  in  Montgomerie\.  Turner,  1751.)  where  the 
question  was,  whether  the  mortgage  money  was  really  paid ;  a  scrivener's 
book  of  accounts  (the  scrivener  being  dead)  was  holden  to  be  good 
evidence  of  payment. 

If  J,  S.  be  seised  of  the  manors  of  A,  and  B,  and  he  ca^se  a  survey  to 
be  taken  of  B.  and  afterwards  convey  it  to  J.  N,  and  after  disputes  arise 
between  the  lords  of  the  two  manors  concerning  the  boundaries,  this 
survey  may  be  given  in  evidence,  (a)  Aliter  if  the  two  manors  had  not 
been  in  the  same  hands  at  the  time  of  the  survey  taken. — Bridgman  v. 
Jennings,  1699-  1  Raym.  734. 

Evidence  not  written.— Ho  come  now  to  unwritten  evidence,  or  proof 
viva  voce  as  to  which  every  person  may  be  a  witness,  but  such  who  are 
excluded  for  want  of  integrity^  or  discernment,  (as  to  whom  vide  post, 
p.  293.) 

As  to  want  of  integrity,  it  is  a  general  rule. 

First,  That  no  person  interested  in  the  question  can  be  a  witness,  (bl 

Secondly,  Nor  any  person  stigmatized,  (post,  p.  291.) 

Thirdly,  Nor  Infidels,  (post,  p.  Q92a) 

Fourthly,  Nor  persons  excommunicated,  (post,  p.  292  &) 

Fifthly,  Nor  popish  recusants,  (post,  ibid.) 

First. — Of  interest  in  tciincsscs. 
The  strict  notion  of  the  objection  to  the  competency  of  a  witness  is 

upon 


(0)  But  if  the  person  under  whose 
direction  the  map  was  taken,  had  only 
one  manor,  or  a  lord  describes  the 
boundaries  of  his  wash  ;  {Anon,  Stra. 
95.)  or  the  churchwardens  cause  a 
copper  plate  map  to  be  made,  in 
which  they  describe  the  lands  ctaim* 
cd  as  a  public  road ;  (as  in  Pollard  v. 


Scott,  Pcake's  N.  P.  Ca.  18.)  in  any 
of  these  cases  the  map  so  taken  is 
not  evidence  against  the  rights  v( 
persons  not  parties  to  the  making  of 
it. 

(b)  And  it  is  sufficient  that  t^^ 
party  ^^i/t^^  himself  interested.  F(^ 
tAeringham  v.  Grtenuood,  blra.  K'P. 

But 
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apon  a  toyer  dire,  whether  he  be  to  get  or  lose  by  the  event  of  the 
cause ;  (a)  {Per  Hardw.  in  Rex  v.  Bray,  H.  10  Geo.  II.  Ca.  Temp. 

Hardw. 
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But  where  a  roan,  who  w  in- 
terested in  the  matter  in  question, 
would  himself  prove  it,  it  is  rather  a 
ground  for  distrust  than  any  just 
causae  of  belief,  for  men  arc  generally 
so  sjiort-jsigh.ted  as  to  look  at  their 
own  private  benefit,  which  is  near  to 
them,  than  to  the  good  of  the  world, 
ivhich  is  remote,  and  from  the  nature 
of  human  passions  and  actions,  there 
is  more  reason  to  distrust  such  a 
biassed  le»tiniony  than  to  believe  it. 
It  is  also  easy  for  persons  who  arc 
prejudiced  and  prepossessed  to  put 
false  and  unequal  glosses  for  what 
I  hey  give  in  evidence,  and  the  law 
removes  them  from  testimony  to  pre- 
vent their  sliding  into  perjury;  and 
It  can  be  no  injury  to  truth  to  rc- 
?«ovc  them  from  the  jury  whose  tes- 
timony may  hurt  themselves,  and 
cau  never  induce  any  rational  be* 
Jief.     Giib.Etid.  ]22. 

In  an  action  for  goods  sold  to 
A,  B,  on  ihe  credit  of  defendant,  to 
prove  the  crpdit  to  have  been  given 
to  defendant,  A,  />.  ^as  called  as  a 
witness,  but  it  was  hekl  that  she 
<:ould  not  be  a  witness  without  a  re- 
lease from  defendant.  Scd  quaere, 
whether  A,  U.  being  a  feme  cover te, 
the  release  ought  not  to  have  been 
made  to  her  husband  ?  JFright  v. 
ll'ardlc^  2  Camp.  200. 

The  intestate's  estate  being  in- 
solvent, and  a  person  who  had  a  de- 
juand  upon  it  being  called  as  a  wit- 
liess  in  this  action,  (which  was  for 
work  {^nd  labour  doi\c  by  the  intes- 
tate for  defendant)  it  was  held,  that 
•he  was  not  a  competent  witness  for 
(his  purpose,  as  his  evidence  tended 
to  make  the  estate  mure  solvent. 
Craig  wCumlcU^  1  Camp.  OS  I.  Scd 
6CCUS  if.  he  had  sold  the  chance  of 
i-cco^ering  his  demand.  Granger  v. 
Furlong,  2  Bla.  1273. 

A  landlord  cannot,  in  an  action 
against  his  tenant,  be  called  to  prove 
&  right  of  common  as  belonging  to 
the  tenant  in  .respect  to  the  leased 
premises,  it  being  for  the  benefit  of 


his  reversionary  estate.  Antcomb  v. 
Shore^  1  Camp.  290. 

In  replevin,  cognizance  as  bailifT 
to  M.  for  rent  in  arrear.  Plea  in 
bar  non  tenuit.  It  was  proposed  b/ 
the  plaintiff  to  give  in  evidence  the 
declarations  of  M.  and  not  to  call 
him,  he  being  really  the  defendant, 
though  not  on  the  record.  On  (he 
other  side,  it  was  said  M,  was  a  good 
witness,  and  must  be  called,  if  they 
wish  to  have  the  beneHt  of  his  de- 
claration. But  Heathy  J.  rejected 
e\idencc  of  the  declarations  of  M. 
Hart  V.  Horn,  2  Cainpb.  92. 

Lease  by  A.  to  plaintiff.  A.  be- 
came bankrupt.  Defendant  claimed 
by  a  lease  from  A,  of  a  date  subse- 
quent to  lease  to  plaintiff.  Defend- 
ant called  A.  to  prove  that  the  pre* 
mises  in  dispute  were  not  included 
in  the  premises  demised  by  that  deed. 
Lord  Kentfon  held,  that  as  he  had 
parted  with  the  reversion  by  assign- 
ment under  the  commission,  he  was 
an  admissible  witness,  lie  then  re- 
leased his  allowance  and  surplus, 
and  gave  evidence.  Longchamps,  ex 
dem.  Evitts  v.  FoKceU,  Pcake's  N.  P. 

Ca.  71. 

In  Bell  V.  Harwood,  3  T.  R.  308, 
a  lessor  was  admitted  as  a  witness. 
\'ide  etiam  Doe  v.  Burt,  I T.  R.  701. 

In  an  action  for  money  had  and 
received,  plaintiff  owed  money  to  the 
defendant,  and  also  to  one  A.  Ho 
sent  the  amount  of  A.'%  bill  to  A»  by 
a  carrier,  who,  by  mistake,  paid  it  to 
defendant.  Plaintiff  afteruards  sent 
to  defendant  the  amount  of  his  bill 
by  the  same  carrier,  who  duly  paid 
the  same.  Held,  that  the  carrier  was 
of  necessity  a  good  witness  to  prove 
the  two  payments  to  A,  Darker  v. 
Macrae f  3  Camp.  144. 

To  the  rule  that  no  person  in- 
terested can  be  a  witness,  there  arc 
five  exceptions,  for  which  see  pott, 
p.  287  b.  to2<;i. 

CaJ  The  ancient  rule  of  law  warn 
to  examine  on  the  voir  dire,  but  if 
you  arc  examined  in  chief  you  waived 
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Hftrdw.  358.)  therefore,  if  the  right  of  commoo  be  claimed  by  cortom^ 
and  the  witness  also  claims  under  the  same  custom,  he  cannot  be  re- 
ceived, for  the  verdict  and  judgment  on  a  custom  though  res  inter  aim 
acta,  would  be  evidence  for  or  against  him  to  prove  or  disprove  the  cub* 
tdm.  But  if  the  common  be  claimed  by  prescription  as  belonging  to  the 
estate  of  ^.  B.  who  likewise  claimed  common  as  belonging  to  hia  estate 
by  prescription  may  be  a  witness,  for  if  ^.  has  such  right  of  6ommoD,  it 
does  not  follow  that  B,  has,  nor  would  the  verdict  in  the  action  of  jt*  he 
evidence  in  B/s  Ttciion.— Walton  S^  al  v.  Shelley,  K.  B.  T.  26Geo.  III. 
1  T.  R.  301.  Bent  v.  Baker,  B.  U.  Hil.  £9  Geo. III.  3  T.  R.  27-  (ff) 
So  in  an  action  on  a  policy  of  insurance,  any  who  have  insured  upon 
the  same  ship  may  be  witnesses,  (b)  In  an  action  by  a  master  for  beating 
his  servant  per  quod  servitium  amisit,  the  servant  may  be  a  witness,  for 
he  is  not  only  not  interested  in  the  cause,  but  not  in  the  question  :  For 
there  the  question  b  the  loss  of  service,    and  the  action  he  is  entitled 

to  is  of  a  different  kind.— Jea;e//  v.  Harding,  T.  10  Geo.  I.  (r) 

It 


it ;  now  he  may  be  examined  and 
rejected  ;  Peake's  Evid.  193.  But  of 
late  years  the  courts  have  let  the 
objection  go  to  the  credit  rather  than 
to  the  competency  of  a  witness,  but 
it  is  a  rule  of  law  that  no  person 
shall  be  allowed  to  invalidate  any 
instroment  he  has  signed,  because 
by  being  a  party  to  it  he  has  given 
credit  to  it.  IValton  v.  Shelley, 
infra. 

Incompetency  arising  from  inte- 
rest is  a  total  disqualification,  and 
it  may  be  disclosed  on  the  voir  dire, 
or  upon  a  cross  examination  after  an 
examination  in  chief,  but  a  cross 
examination  as  to  the  merits  sets  up 
this  evidence. 

As  to  the  practice  of  examining 
witnesses  on  the  voir  dire^  and  cross 
examining  them,  see  the  liberal  ob- 
servations of  Mr.  Peake,  Law  of 
Evidence,  195,  tt  seq. 

The  contents  of  written  instrvN 
ncnts  may  be  examined  into  on  the 
voir  dire,  though  they  be  not  pro- 
duced, but  it  must  be  before  the  ex- 
amination in  chief,  and  it  cannot  be 
on  cross  examination.  In  this  case 
the  question  was  on  cross  examina- 
tion, and  was,  **  What  interest  the 
witness  took  under  the  will  of  plaiKh 


tiff's  late  husband  ?"  Nom  alloeaiur, 
Hotcell  V.  Ijock,  2  Campb.  15. 

Bqt  in  Courieen  v.Touee,  1  Campb. 
43,  after  exhausting  a  witness's  me- 
mory as  to  the  contents  of  a  lost  let- 
ter, he  was  asked  whether  it  con- 
tained a  particular  circumstance 
which  was  mentioned.  This  was 
asked  on  cross  examination,  and  for 
the  purpose  of  contradicting  another 
witness  who  had  sworn  contra.  It  was 
held  that  this  question  might  be  put* 

faj  The  point  determined  in  ff^al' 
ion  V.  Shelley  was,  that  no  person  is 
a  competent  witness  to  impeach  a 
security  which  he  himself  has  j;iven, 
t.  e.  that  a  promissory  note  indorsed 
by  himself  was  given  on  a  usurious 
consideration,  even  though  he  be  not 
interested  in  the  event  of  the  suit. 

Scd  vide  Jordaine  v.  LoMrookt, 
7  T.  R.  601,  where  Walton  v.  Shelley 
was  denied. 

fbj  But  if  a  broker,  who  pro- 
cured the  underwriters  to  subscribe, 
afterwards  subscribe  himself,  he  may 
be  a  witness  for  those  who  subscribed 
before  him,  for  they  had  gained  an 
interest  in  his  testimony  which  be 
could  not  devest.  Bent  v.  Baker,  sop. 

CcJ  Rut  in  an  action  against  the 
master  for  his  servant's  negligence, 

the 
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It  must  be  a  present  interest,  for  a  future  contingent  mIereBt  will  not 
be  sofficieut  to  prevent  faim  from  being  a  witness ;  therefore  an  heir  at 
law  may  be  a  witness,  but  a  reifiainder-man  cannot — Smith  v.  Bhckktm, 
M.  16Q9.  1  Salk.  £83.  <a) 

Bj  £7  Geo.  III.  r.  19.  In  actions  on  penrf  statutes,  inhabitants  of 
any  place  are  witnesses  to  prove  an  offence,  notwithstanding  the  penalty 
be  given  to  the  poor,  or  otherwise  for  the  benefit  of  the  parish  or  plac^ 
provided  the  penalty  does  not  exceed  £80. 

An  interest  is  when  there  is  a  certain  benefit  or  advantage  to  the 
witness  attending  the  determination  of  the  cause  one  way.  Tlierefore 
a  naked  trust  does  not  e3Eclude  a  man  from  being  a  witness.  (Gom 
V.  Tracy,  1  P.  W.  990  )(b)     And  though  in  such  cases  it  lias  been 

nsual' 
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the  servant  is  not  competent  to 
disprove  the  negligence  of  bis  mas- 
tcr  uitbout  a  release,  for  the  verdict 
may  be  given  in  evidence  in  a  subse- 
quent action  by  the  roaster  against 
the  servant,  to  ascertain  the  amount 
of  the  damages,  though  not  to  prove 
the  negligence.  Green  v.  New  River 
Company^  4  T.  R.589. 

(aj  i'or  be  bath  a  present  inte* 
rest  in  the  land ;  but  the  heir&hip  of 
thi'  heir  is  a  mere  contingency.  So 
where  there  is  a  tenant  in  tail,  with 
reiBaiodrr  in  tail,  be  in  remainder 
cannot  be  a  witness  concerning  the 
tiile  of  those  lands,  for  he  hath  but 
the  estate,  such  as  it  is.  Smlh  v. 
hltichkam^  sup. 

Where  the  heir  of  bankrupt  was 
brought  to  prove  a  debt  to  him  by 
the  assignee,  it  was  objected,  that 
the  surplus  of  the  real  estate,  which 
is  only  to  come  in  aid  of  the  per- 
sonal, being  to  go  to  the  bankrupt 
and  his  heirs,  the  heir,  by  swearing 
as  to  the  personal  estate,  has  this 
benefit,  that  he  discharges  the  real 
estate  as  to  so  much  ;  but  the  Chief 
Justice  allowed  him  to  be  a  witness, 
saying,  it  was  too  remote  a  contin- 
gency. S.  C 

(b)  Therefore  a  guardian  in  socage 
may  be  sworn  for  his  ward  ;  but 
where  an  infant  brings  his  action  by 
guardian,  the  guardian,  on  record, 
will  not  be  allowed  to  be  a  witness,, 
because,  if  the  action  be  frivolous, 
the  cxpence  of  such  action  will  not 


be  allowed  him  in  his  discharge; 
Clutterbuck  v.  HuntingtowtTf  1  Stra« 
506 ;  and  the  guardian  that  would  be 
sworn  to  affect  this  action,  swears  to 
the  maintaining  his  own  interest, 
and  consequently  he  is  not  a  com- 
petent witness.  GilO.  Ev.  123.  So  an 
executor  may  be  sworn  in  a  cause  re- 
lative to  a  will,  where  he  is  not  ps- 
siduary  legatee,  because  he  is  no 
more  than  a  trustee,  (Vide  Jnon.  1 
Mod.  107*)  snd  has  no  interest;  for  a 
plaintiff  executor  pays  no  costs.  This 
is  not,  however,  by  the  cxpreu  words 
of  the  statute  23  ^ea.VIILc.  15,  but 
only  by  an  equitable  construction 
thereof,  because,  what  he  recovers  is 
not  for  himself,  but  in  trust  for  his 
testator.  RachfieJd  v.  Careless,  2 
P.  W.  l6l. 

So  where  the  plaintiflT  sued  as  an 
infant  by  her  father,  as ^rocAeia  amie^ 
for  assault  and  battery,  the  father 
was  refused  as  a  witness  by  Lord 
Hardwicke,  he  being  liable  to  costs. 
Hopkins  v.  Neale  and  Newman^  2 
Stra.  1026. 

Where  the  devisee  of  the  remainder 
o(  a  copyhold  estate  was  called  to 
prove  the  sanity  of  the  testator, 
on  his  ofiering  to  release  all  his  in- 
terest to  the  heir  at  law,.hewas  held 
a  competent  witness,  although  the 
heir  at  law  refased  to  accept  the 
release,  Goodiitlc,  ex  dem.  Fawkr  ▼. 
Welford,  Dougl.  134.  (IS9.) 

A  witness  to  a  contract  between 
buyer  and  selicfi  who  was  to  have 

Is.  in 
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usual  to  Iiave  a  release  from  a  trustee^  yet  that  is  not  necessary,  for 
such  person  has  in  fact  no  interest  to  release.  However,  a  trustee 
shall  not  be  a  witness  to  betray  the  trust;  therefore  where  the  de- 
fendant pleaded  to  debt  on  bond  the  5  &  6  Edw.  VI.  against  buying 
ing  and  selling  offices,  and  upon  the  trial  J.  was  produced  as  a  witness 
to  give  an  account  upon  what  occasion  the  bond  was  given.  Lord  Chief 
Justice  Holt  refused  to  adroit  him,  because  it  appeared  he  was  private^ 
intrusted  to  make  the  bargain  by  both  parties,  and  to  keep  it  secret. — 
Holi  V.  Tyrrel,  E.  13  Geo.  I.  K.  B.  at  Bar. 

And  the  case  is  ttte  same  as  to  the  counsel  and  attomies,  who  ouglit 
not  to  be  permitted  to  discover  the  secrets  of  dieir  clieivts,  though  they 
offer  themselves  for  that  purpose  ;  for  it  is  the  privilege  of  the  client  and 
not  of  the  counsel  or  attorney,  (a)  It  is  contrary  to  the  policy  of  the  law 
to  permit  any  person  to  betray  a  secret  M'itli  which  the  law  has  intrusted 
him ;  and  it  is  mistaking  it  for  the  privilege  of  the  witness  that  has 
sometimes  led  judges  into  the  suffering  of  such  a  witness  to  be 
examined.  But  to  tliis  there  are  some  exceptions  :  First,  as  to  what 
^  such  persons  knew  before  the  retainer ;  for  as  to  such  matters  tliey  are 
clearly  in  the  same  situation  as  any  other  person :  Secondly,  to  a  fact  of 
his  own  knowledge,  and  of  which  he  might  have  had  knowledge,  without 
lieing  counsel  or  attorney  in  the  cause.  (JAndsey  v.  Talbot,  T.  12  Geo.  I. 
Oct.  Str.  140.)  As  suppose  him  witness  to  a  deed  produced  in  the  cause, 
he  shall  be  examined  to  the  true  time  of  execution.  So  if  the  question 
were  about  a  razure  in  a  deed  or  will,  he  might  be  examined  to  the  ques- 
tion, whether  he  bad  ever  seen  such  deed  or  will  in  other  plight,  for  that 


Is,  ill  the  pound,  is  a  good  witness, 
as  a  factor,  for  he  was  a  go-bctwccn, 
and  concerned  for  both  parties. 
Dixon  v.  Cooper^  3  Wils.  40.  Et  vide 
Benjamin  v.  Portcus,  211.  Bla.  690. 

(aj  But  the  question  put  must  be 
a  matter  of  secrecy,  conjided  to  him  by 
his  clientf  and  not  of  his  own  know 
ledge.  Vide  JViUonv.Rastall, 4T.R. 
753,  See  also  note  (a.)  post,  p.  285. 

If  a  fact  be  admitted  by  the  at- 
tarncy  on  the  record,  with  intent 
to  obviate  the  necessity  of  proving 
it,  his  client  will  be  bound  by  tlic 
admission ;  but  whatever  the  at* 
torney  says  in  the  course  of  conver- 
sation, is  not  evidence.  Per  Ellen- 
borough^  C.  J.  in  Young  v.  Wright^ 
\  Camp.  141. 

Communications  to  an  attorney, 
by  his  client,  whether  prior  or  sub- 
sequent to  the  relation  of  client  and 
attorney    subsisting   between    them. 


are  not  privileged.  But  what  such 
attorney  says  in  that  character  will 
be  evidence.  Gainsford  v.  Grammar^ 
2  Camp.  9.  Vide  etiaro  Cobden  v. 
Kendricky  A  T.  Rep.  431.  WiUon  v, 
Rastally  \h\d.7S3,  Robson  v.Kcmp^ 
5  Esp.  N.  P.  52.  Spenccly  v.  Schur 
lenburghj  7  East,  357*  And  in  Den- 
nison  v.  Spurling,  1  Stra.  506.  where 
an  action  was  brought  by  an  infapit, 
the  wife  of  the  prochein  amie  was 
admitted  as  a  witness* 

So  where  an  infant  brought  an 
action  of  assumpsit,  and  declared 
by  guardian ;  and  to  prove  that  the 
witness  was  the  prosecutor  of  the 
cause,  and  at  the  expence  of  it,  tl\e 
Chief  Justice  allowed  the  defendant 
to  give  the  guardian's  declaration, 
to  that  purpose,  in  evidence,  ho  be- 
ing a  person  liable  to  costs.  James 
v.  JIatfield,  Stra.  548. 
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is  a  fact  of  his  own  t    owledge ;  but  he  ougbt  not  to  be  permittecl  to 

discover  any  confessioti^  bis  client  may  have-maile  to  him  on  such  head: 

(Lord  Say  ^-  Sfle's  Case,  M.  10  Ann.     Per  Sir  O.  Bridgman,  with 

(he  advice  of  the  judges.)    So  if  an  attorney  were  present  when  his  client 

was  sworn  to  an  answer  in  chancery,  upon  an  indictment  for  pegtuy, 

he  would  be  a  witness  to  prove  the  fact  of  taking  the  *oath,  for  it  is  a  [  *£83  ] 

fact  in  his  own  knowledge,  and  no  matter  of  secrecy  committed  to 

him  by  his  client — Rex  v.  fVatkinson,  M.  13  Geo.  If.   2  Str.  1122. 

i  contra,  (a) 

A  scire  facias  was  brought  by  the  king  to  avoid  a  patent,  and  excep- 
tion was  taken  to  a  witness,  because  he  was  to  be  deputy  to  the  per- 
sons that  would  avoid  it,  and  the  exception  was  disallowed,  because  the 
3Cire  facias  is  in  the  king's  name,  and  therefore  it  cannot  be  presumeil 
that  the  interest  is  in  another,  which  would  destroy  the  very  being  of  the 
scire  facias,  but  the  proof  of  that  otight  to  come  on  the  defendant's 
side  to  destroy  the  proceedings. — Hannin^s  Case,  M.  21  Car.  11.  i 
Mod.  21.  f 6; 

It  b  no  good  exception  to  a  witness  that  he  has  common  per  cause  dt 
uciiiage  of  the  lands  in  question,  for  this  is  no  interest  but  only  an  ex- 
cuse for  a  trespass,  (-c) 

From 

faj  Gijfardf  an  attorney,  was  pro-  which  he  was  not  employed  to  de- 
posed to  be  ex  urn  i  nod  against  the  fend.  IFilson  y.  Rastallf  4  T.  Rep. 
defendant,  his  client,  and  admitted  7^S* 

^y  the  whole  court,  upon  this  ground,  An  attorney  is  not  at  liberty  to 
fihat  the  confidence  must  be  iircf Mary  disclose  what  is  communicated  to 
and /azr/tf/,  and  not  a  Crimea/ «ecrrf,  him  confidentially  by  a  client,  al- 
to which  his  confidence  did  not  ne-  thoogh  the  latter  be  not  in  any 
cessarily  extend ;  in  fine,  it  must  be  shape  before  the  court.  Per  Ellens 
a  secret  deposited  with  him  in  the  borough^  C.  J.  in  R,  v.  Withers^ 
employment  of  attorney,  and  not  2  Camp.  579*  And  therefore,  where 
committed  to  hiro  as  a  mere  ac-  the  prosecutor  has  sivon  evidence, 
quaintance ;  (or  otherwise  the  privi-  upon  au  indictment  tor  forcibly  en- 
lege  of  secrecy  does  not  hold.  An*  tcring  bis  house,  the  attorney  cannot 
ntsley  v.  Anglesea,  MS.  Ca.  In  1 7*^4,  he  called  to  prove  that  the  prosecutor, 
{^§tr.  Scacc.  Ireland.  upon  consulting  hiro,  gave  a  different 

So  an  attorney  may  give  in  evi-  account  of  the  transaction,  or  that 

dence  a  communication  to  him  by  a  third  person,  who   then  accom- 

iiis  client,  after  a  writ  of  enquiry ;  for  panied  the  prosecutor,  in  his  hearingj 

the  object  of  the  suit  being  obtained,  represented  the  house  as  his  own.  S,  C. 

aU  instructions  for  the  conduct  of  (b)  I'er  three  judges,  (jTicMi/efi,  J. 

4he  cause  have  ceased.     Cobdcn  v.  dissent.)  because  this  suit  is  between 

Kendrick^  4  T.  Rep.  431.  the  king  and  the  patentee. 

And  as  this  privilege  is  confined  (c)  Or  rather,  perhaps,  because 

to  matters  disclosed  to  an  attorney,  _  the  right  is  not,  in  any  way,  assisted 

in  his  professional  character,  it  was  by  the  evidence;    but,  let  who  will 

held,  that  he  must  give  evidence  of  recover  the  lands,  the  whole  right  of 

matters  communicated  to  him  by  a  common  remains,  so  that  the  witness 

person,  as  to  bit  defence  in  an  action  is  certainly  indifferent,  in  point  of 

interest, 


iS5a  EVIDENCE.  [Pabt  VL 

Prom  this  rule  it  is  apparent,  that  tbe  plaintiff  or  defciidaot  cannot 
regularly  be  a  witness  in  hia  own  caose^  for  he  is  most  immediately  in- 
terested ;  (a)  therefore  an  answer  in  equity  is  of  very  little  weight  where 

tliere 


interest,  between  the  two  contenders. 
The  same  law  holds  good  as  Co  com* 
mon  of  shocker  (t.  e.  common  for  hoji^s 
in  Norfolk).  The  general  question 
amounts  to  this,  whether  the  record 
in  the  cause  will  affect  his  interest. 
Bent  V.  Baker,  3  T.  Rep,  27. 

As  to  commoners,  it  is  a  rule, 
that  one  cannot  be  a  witness  for  an- 
other, but  the  admissibility  of  their 
evidence  soems  better  founded  on 
this  rule,  trtz.  if  the  issue  be  on  the 
right  of  common,  which  depends  on 
a  custom  pervading  the  whole  manor, 
the  evidence  of  the  commoner  is  not 
admissible,  for  as  it  depends  on  a 
custom,  the  record  in  that  action 
would  beevidcnce  in  asubsequcnt  ac- 
tion, brought  by  that  witness,  to  try 
the  same  right ;  but  the  reason  does 
not  hold,  where  the  common  is  claim- 
ed by  prescription,  in  right  of  a  parti- 
cular estate,  because  it  does  not  fol- 
low, that  if  j1,  has  a  prescriptive 
right  of  common  to  this  estate,  B, 
who  has  another  estate  in  the  same 
manor,  must  have  the  seme  right, 
neither  would  the  judgment  for  j4, 
be  evidence  for  B.  Per  Bnller^  J. 
ip  Walttm  V.  Skelhv,  1  T.  Rep.  302. 

A  tenant  at  will  has  been  allowed 
to  prove  livery  of  seisin  in  the  lessor, 
for  a  man  connot  be  said  to  get  or 
lose,  where  he  has  only  such  a  pre- 
carious interest,  and  not  such  cer- 
tiin  benefit  or  charge  out  of  tbe 
estate,  as  he  may  recover  by  an  ac- 
tion ;  nor  tenant  at  will  can  main- 
tain an  action  for  the  possession  in 
his  own  right,  'and  by  his  oath  he 
doth  not  defend  any  estate  or  inte- 
rest of  his  own,  he  is  but  in  nature 
of  a  bailiff  or  servant  to  the  free- 
holder; and  the  law  doth  not  ex- 
clude servants  to  be  sworn  on  behalf 
of  their  masters.  GUb,  Evid,  124. 
But  if  a  man  promise  a  witness,  that 
if  he  recover  the  lands,  he  shall  have 
a  lease  of  them  for  so  many  years, 


this  excludes  the  evidence  ;  for  here 
the  witness  would  hnve  a  ^xcd  and 
certain  advantage  by  the  event  of 
the  verdict,  and  by  consequence,  his 
attestation  is  to  derive  an  interest  to 
himself.  Per  TxvUden,  J.  in  Han- 
ning't  Case,  1  Mod.  21. 

(aj  Kven  though  he  be  a  mere 
trustee,  for  as  such  he  is  liable  to 
costs,  and  his  indemnity  against  thrm 
is  but  a  chance.  Rex  v.  Bermoudtcy 
Parish,  3  East,  7. 

But  where  a  corporation  are  made 
defendants,  in  that  capacity,  an  in- 
dividual member  may  be  a  witness, 
for  he  is  not  individually  liable  to 
costs.  Weller  v.  FoutuUing  Jioqniel, 
Pcakc's  N.  P.  Ca.  157- 

But  where  members  have  any 
private  interest,  as  a  freedom  of  toll, 
right  of  common,  SfC.  they  cannot  be 
witnesses.  Hoxcurd  v.  Beii,  Hob.  9Q. 
Sondy  v.  Ctuton^Houst  Ojficert,  Skin. 
174. 

But  a  freeman  o(Lond(m  was  held 
a  competent  witness  for  the  corpora- 
tion, in  an  action  by  them  ibr  ton- 
nage on  wine,  imported  by  defendant, 
by  Scroggs,  C.  J.  Dolhin  and  Rifif- 
mond,  J.  contra  Janet,  J.  Cote  oj 
London  Corporation,  1  Vent.  351. 
R,  v.  London  Mayor,  2  Lev.  351. 
S.  P.  and  the  like  in  R*  v.  Carpenter, 
2  Show.  47 ;  Jonet,J,  only  dissenting. 
But  on  an  issue  to  try  whether  the 
whole  manor  of  H.  was  within  tbe 
county  of  S,,  some  witnesses  wefc 
called  to  prove  that  the  manor  house 
was  in  another  county,  and  objected 
to  as  being  men  of  that  county.  Ari 
per  Cur.  any  man  may  be  a  witness, 
who  is  not  of  tbe  same  huadred; 
for  every  hundred  pays  a  proportion 
of  the  county  tax.  SalopCauntyv, 
Stafford  County,  1  Sid.  192.  Vide 
ctiam  1  Ann.  ttat.  1.  c.  18,  which 
makes  the  inhabitants  of  any  county, 
division,  Spc,  good  wttnessct  in  ia- 
dictments,  for  not  repairing  bridgrs, 
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there  are  no  proofs  in  the  cause,  to  back  it ;  yet,  if  there  be  but  one 
witness  against  a  defendant's  answer,  the  court  will  direct  a  trial  at  law 
to  try  the  credibility  of  the  witness ;  and  in  such  case  will  order  the 
defendant's  answer  to  be  read  to  the  jwy.-^Ibbotson  v.  Rhodes,  E.  1706. 
Eq.  Ca.  Abr.  £29.  pi.  H.(a) 

But  if  any  person  be  arbitrarily  made  a  defendant  to  prevent  his  tes- 
timony, the  plaintiff  shall  not  prevail  by  that  artifice ;  but  the  defendant, 
against  whom  nothing  is  proved,  shall  be  sworn  notwithstandiiq;,  for  he 
does  not  swear  in  his  own  justification,  but  in  justification  of  another. 
However,  this  rule  is  to  be  understood  where  there  is  no  manner  of  evi- 
dence against  die  defendant;  for  if  there  be,  his  guilt  or  innocence 
must  wait  the  event  of  the  verdict. 

In  trespass,  if  one  whom  the  plaintiff  deigned  to  make  use  of  aa  a 
witness  be  by  mistake  made  a  defendant,  the  court  will,  on  motion,  give 
leave  to  omit  him,  and  have  his  name  struck  out  of  the  recoid,  even 
after  issue  joined  :  {Anon.  H.  l670.  1  Sid.  441.) for  the  plaintiff  can  in 
no  case  examine  a  defendant  though  nothing  be  proved  agunst  him :  (b) 

and 
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ifC,  and  8 Geo.  II.  c.  l6.  s,  15,  which 
makes  hundredora  good  witnesses  for 
the  hundred,  on  the  statute  of  hue 
and  cry;    as   to  which,  tide  ante, 

pa.  197. 

So  where  plaintiff  claimed  as  lessee 
of  Kingston  Corporation,  who  had 
approved  the  land  for  which  plaintiff 
paid  rent,  a  freeman  of  Kingston 
could  not  be  a  witness.  Burton  v. 
Hinde,  5  T.  Ucp.  174. 

Neither  can  a  stranger  who  acts 
in  defiance  of  a  custom,  on  which  a 
corporation  brought  an  action,  be  a 
witness  in  the  cause.  Carpenters' 
Company  v.  Haj/ward,   Dougl.  360. 

(374.) 

For  the  cases,  however,  in  which 
corporators  and  others  are  to  be  ex- 
amined as  witnesses  on  public  ques- 
tions, seePeake's  Evid.  161,  3d  edit. 
And  as  to  the  manner  in  which  a 
corporator  must  be  disfranchised  to 
qualify  him  as  a  witness  for  the  body, 
the  mode  is,  to  file  an  information 
against  him,  in  nature  of  a  quo  war- 
ranto, which  information  he  must 
confess,  and  then  judgment  will  pass 
to  disfranchise  him.  Colchester  Cor- 
f  oration  v. ,  I  P.  W.  575,  (n.) 


Therefore  where  the5a<f^r«'Com« 
pany  brought  debt  for  a  forfeiture, 
three  of  their  members  being  dis- 
franchised, declared  on  the  voir  dire, 
that  they  had  no  assurance  of  being 
restored,  and  they  were  admitted. 
Sadlers*  Company  v.  Jones,  6  Mod. 
l65.  But  where  a  freeman  was 
called,  and  on  being  objected  to, 
the  corporation  produced  a  judg- 
ment in  the  mayor's  court,  on  which 
a  sci.  fa.  had  been  awarded,  and 
two  nihils  returned,  he  was  adjudged 
to  be  disfranchised ;  but  the  man 
saying  he  was  not  summoned,  and 
knew  nothing  of  the  matter.  Lord 
Holt  rejected  his  testimony.  Broxcn 
v.  London  Corporation,  11  Mod.  225. 

fa)  Sed  vide  Norden  v.  William- 
son,  \  Taunt.  378,  where  it  was  held, 
that  defendant  may  call  the  plaintiff 
as  a  witness,  and  he  will  be  a  good 
witness,  if  he  submits  te  be  exa- 
mined. 

(b)  In  trespass,  a  co-trespasser, 
not  sued,  is  a  competent  witness  for 
the  plaintiff;  but  if  one  of  several 
defendants  allows  judgment  to  go 
by  default,  he  is  not  a  competent 
witness  for  the  plaintiff,  though  he 

is 
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and  therefore  in  an  information  for  a  misdemeanor,  the  attomey-genenJ 
{Trevor)  offering  to  examine  a  defendant  for  the  king,  which  the  court 
would  not  permit,  he  entered  a  nolle  prosequi,  and  then  examined 
him. — If  a  material  witness  for  tlie  defendant  in  ejectment  be  also  made 
a  defendant,  the  right  way  is  for  him  to  let  judgment  go  by  default ;  bit 
[  '286  ]  if  he  plead,  and  *  by  that  means  admit  himself  to  be  tenant  in  possession^ 
the  court  will  not  afterwards  upon  motion  strike  out  his  name.  But  in 
such  case,  if  he  consent  to  let  a  verdict  be  given  against  him,  for  as 
much  as  he  is  proved  to  be  in  possession  of,  I  see  ^o  reason  why  he 
should  not  be  a  witness  for  another  defendant.  {Dormer  v.  ForUscutf 
M.  9  Geo.  II.  Willes,  343.  (n.))— In  trespass,  the  defendant  pleaded 
quod  actio  non  quia  dicit  that  Richard  Mawson,  named  in  the  ^mul 
cum,  paid  the  plaintiff  a  guinea  in  satisfaclion,  and  issue  thereon ;  the 
defendant  produced  Mawson ;  and  per  Eyre,  C.  J.  he  may  be  examined, 
for  what  he  is  now  to  prove  cannot  be  given  in  evidence  in  aootixr 
action,  and  in  effect  he  makes  himself  liable  by  swearing  he  was  con- 
cerned in  the  trespass*  {Poplet  v.  James,  T.  5  Geo.  II.)  But  if  the 
plaintiff  can  prove  the  persons  named  in  the  simul  cum  in  trespass 
guilty,  and  parties  to  the  suit,  which  must  be  by  producing  the  original 
or  process  against  them,  and  proving  an  ineffectual  endeavour  to  anpest 
them,  or  that  the  process  was  lost,  the  defendant  shall  not  have  the  be- 
nefit of  their  testimony. — Ueason  v.  Ewbank,  H.  I  Geo.  I.  Per  omnti 

jt4st.  Oct.  Slr.19.  Ctf> 

From 


is  for  his  co-defendants.  Chapman 
y.  Graves  J  Lane.  Sum.  Ass.  J  8 10, 
cor.  Le  Blanc,  J.  2  Camp.  333,  (n.) 
and  in  the  cases  there  cited,  it  is 
said,  that  he  who  suffers  judgment 
to  go  by  default  may  be  i  witness 
to  exculpate  his  co-defendants,  but 
not  to  inculpate  them. 

fa  J  Upon  the  question  of  compe- 
tency, with  regard  to  interest,  it  has 
been  also  held,  that  one  underwriter 
may  be  examined  for  another.  Per 
Buller,  J.  in  Bent  v.  Baker,  3  T.  R. 

27.     . 

So  persons,  not  rated,  but  liable 
to  be  so,  arc  competent  witnesses. 
Ilex  V.  Prosserj  4  T.  Rep.  17.  And 
so  is  an  inhabitant,  not  rated,  on  an 
appeal  Utween  his  parish  and  an- 
other. Rrx  V.  Little  Lumley,  G  T.  R. 
l^tj.  E\en  though  left  out  of  the 
rate  for  the  purpose  of  making  him 


a  witness.  Rex  v.  Kirdford  Inh* 
bifanfsy  2  East,  559.  And  by  slat. 
0,1  Geo,  III.  c.  29,  parishioners  are 
made  competent  witnesses  in  prose- 
cutions for  penalties  given  to  tHe 
parish,  not  exceeding  ^*20. 

So  a  man,  who  conveys  lands,  may 
be  a  witness,  to  prove  that  he  bad 
no  title,  because  that  is  swearing 
against  himself,  but  he  is  not  com- 
pellable to  give  such  evidence.  Tiflc 
v.  Grevett,  2  Ld.  Raym.  1008. 

When  the  question  arises  between 
the  immediate  parties  to  any  instru* 
ment,  or  those  who  stood  in  their 
place,  as  in  rhc  case  of  secnrilies 
not  negotiable,  the  rule  is,  that,  in 
pari  dciictu  potior  est  conditio  potti- 
dcntis ;  and  as  persons  are  conti- 
nually allowed,  *•  allegare  suam  /»r- 
pitudinem**  as  in  simony,  confessing 
felony,  sale  of  offices,  ^-x.  and  pos- 

sibl/r 
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From  what  has  been  said,  it  appears,  1.  That  a  pariiceps  criminit 
may  be  witness  for  the  plainiiffy  though  left  out  of  the  dcchiration  for 
that  purpose  ;  yet  tliis  mightily  lessens  his  credit,  especially  in  trespasses 
Mhere  satisfaction  from  one  is  a  discharge  for  all  the  rest.  In  a  crimi-  , 
iial  prosecutioii,  according  to  the  opinion  of  some,  he  can  only  be  a 
witness  in  two  cases,  vh,  if  he  he  actually  pardoned ;  or  if  be  have  no 
promise  of  pardon.  But  others  have  holdcn  that  such  a  promise  will 
be  no  exception  to  las  competency,  but  ouly  to  his  credit  ;*  therefore  in 
lMyer\  trial  the  court  refused  to  let  a  witness  be  examined  on  a  voyer 
rlite,  whether  he  had  such  a  promise. — 2  Hawk*  P.  C.  434. 

^.  That  husband  and  wife  cannot  be  admitted  to  be  witness  for 
each  other,  because  their  interests  are  absolutely  the  samc;(^aj  nor 
U'2;Minst  each  other,  because  contr:n'y  to  the  legal  policy  of  'marriage. 
However,  there  arc  some  exceptions  to  tliis  rule:  tirsr,  in  case  the 
of  high  Ueasun  it  has  been  said,  that  a  wife  ^liull  be  admitted  as  a 
witness  agaiu.st  her  husband,  because  the  tie  of  allegiance  is  more 
obligatory  than  any  other.  Secondly,  by  the  5  Geo,  IL  the  wife  of  a 
bankrupt  may  be  examined  by  the  commissioners  touching  his  estate, 
but  not  his  bankruptcy.  '^Thirdly,  if  a  woman  be  taken  away  by  force 
and  married,  she  may  be  an  evidence  against  her  husband  indicted  on 
3  Ihn.  VII.  2.  against  the  stealiug  of  women  :  for  a  contract  obtained 
by  force  has  no  *  obligation  in  law.  So  upon  an  indictment  on  I  Jac.  L  f  *^J  ] 
r.  11.  for  marr}iug  a  second  wife,  the  first  being  alive,  though  the  first 
ranttot  be  a  witness  yet  the  second  may,  the  second  marriage  being 
void :  (b)  and  whether  a  wife  dejure  may  not  be  a  witness  against  her 
Jiusbaud  on  an  indictmcot  for  a  personal  tort  done  to  herself,  seems  to 

be 


sibly,  that  moxim  of  our  law  may 
be  confined  to  persons  making  a  (fc- 
inand,  w  turpi  causa ^  and  to  thobC 
raves  of  dcl'encc  where  innocent  per- 
sons may  be  prejudiced. 

To  the  general  rule  of  interest  In 
witnesses,  however,  there  arc  some 
exceptions, and  instances  have  arisen, 
vherc  persons  substantially  interest^ 
ed,  ttud  even  parties  in  u  cause,  have 
been  examined  as  witnesses ;  but 
these  exceplions  bnvc  arisen  ex  wt- 
€cssitate  rii,  as  will  appear  here- 
after; and  therefore  the  extent  of 
fiuch  an  exception  sliould  be  very 
accurately  definejJ. 

fa  J  Therefore  in  an  action  against 
&  slicriff  for  tjiking  goods,  under  an 


execution  against  the  husband,  and 
which  had  bi'cn  conveyed  to  the 
plaintiff  at  the  time  ot  the  marriage, 
m  trust  for  the  separate  use  of  the 
wife,  it  was  held,  that  the  husband 
was  irot  a  competent  witness  to  prove 
the  identity  of  the  goods.  Davis  v. 
Diiiuoodyy  4  T.  Rep.  6'78. 

(b)  So  in  BroughtoH  v.  Harpur^ 
2  Raym.  7^?>  h  first  wife  was  refused 
(in  a  civil  action)  to  be  admitted  to 
prove  her  marriage,  and  in  Rex  v. 
Cliiigcr  Inhbb  2  T.  R.  26'3,  a  first 
wife  was  not  allowed  to  be  called, 
for  (Per  AaUitirxlyJ.)  a  husband  and 
wife  shivll  not  be  permitted  to  gi\eevi« 
dence^cv'cu  tending  to  criminate  each 
other;  indeed,  there  is  a  great difler- 
1 1  ence 
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be  matter  of  doubt.  In  Lord  Audtey's  Case  she  Was  allowed  to  be 
a  witness  to  pi'ove  her  husband  assisted  to  a  rape  upon  ber ;  and  though 
tliis  case  has  been  denied  to  be  law,  yet  it  was  in  cases  where  tbe  in- 
dictment was  not  for  a  personal  tort  to  the  wife ;  and  in  the  case  of 
Azire,  on  an  indictment  for  the  battery  of  the  wife.  Lord  Raymond 
suffered  the  wife  to  give  evidence ;  and  the  wife  is  always  pennttted  to 
swear  the  peace  against  her  husband  ;  (K.  v.  Azire^T.  1 1  Geo*  I.  1  Stra. 
6S3.)  and  her  affidavit  has  been  admitted  to  l)e  read  on  an  application 
to  the  coiirt  of  king  s  bench  for  an  information  against  the  husband  for 
an  attempt  to  take  ber  away  by  force  after  articles  of  separation ;  and 
It  would  be  strange  to  permit  her  to  be  a  witness  to  ground  a  prosecu- 
tion upon,  and  not  afterwards  to  be  a  witness  at  the  trial.  {Lady  Lawleyi 
Case.)  Fourthly,  in  an  action  between  other  parties,  the  wife  may  be 
a  witness  to  charge  her  husband>  ex.  gr.  to  prove  the  goods,  for  which 
the  action  is  brought,  sold  on  the  credit  of  tli(s  husband.  (William 
V.  Johnson,  H.  8  Geo.  I.  Stra.  504.)  So  perhaps  in  some  cases,  in  ao 
action  against  her  husband,  though  she  will  not  be  admitted  to  be  a 
ivitness,  yet  a  confession  of  her*s  may  be  given  in  evidence  to  charge  him : 
as  where  an  action  w^as  brought  for  nursing  his  child,  tlie  plaintiff  was 
allowed  to  gt^e  in  evidence,  that  the  wife  declared  the  agreement  to  have 
been  for  so  much  per  weiek,  because  such  matters  are  usually  traosacted 
by  the  women. — Anon,  Tv  8  Geo.  I.  1  Stra.  M7. 

But  no  other  relation  is  excluded^  because  no  other  relation  b  abso- 
lutely the  same  in  interest:  therefore  in  Pendret  v.  Pendrel,  (H.  3 
Geo.  II.  Stra.  925.)  before  Lord  Raymond,  which  was  an  issue  out  of 
chancery  to  try  whether  the  plaintiff  were  heir  to  T.  O.  the  marriage  and 
birth  being  admitted  by  order,  the  mother  was  admitted  to  prove  the 
father  had  access  to  her.  So  in  Lomax  v»  Lomax,  (2  Stra.  940.  noni. 
Lomax  v.  Holmden,)  before  Lord  Hardwicke,  the  mother  was  admitted 
to  prove  the  marriage ;  and  in  an  ejectment  against  Sarah  Brodie,  at 
Hereford,  1744,  Mr.  J.  Wright  admitted  the  father  to  prove  the  daugh- 
ter legitimate;  her  title  being  aa  heir  to  her  mother,  (a) 

To 


ence  between  a  wife  dejure  and  a  wife 
de  facto f  for  a  wife  dejnre  cannot  be 
a  witness  for  or  against  her  husband, 
bat  a  wife  de  facto  may.    Qilb.  Law 

ofETid.137. 

(a)  What  that  loKirest  is  which 
shall  exclude  a  man's  testimony,  has 
been  a  subject  of  great  discussion, 
in  a  variety  of  cases,  some  of  which 
are  above  referred  to.  In  Rex  v. 
£ra;.  Rep.  Temp.  Hardw.  360,  Lord 


Herdwicke  said,  that  when  a  qaes* 
tion  on  this  point  arose,  on  which  a 
doubt  might  be  raised,  he  always 
inclined  to  restrain  it  to  the  credit, 
rather  than  to  the  competency,  of  a 
witness,  making  such  observations 
to  the  jury  as  the  case  might  re- 
quire. And  Lord  Matntfeld,  after- 
wards, in  Walton  v.  Shelley,  1  T.  R. 
300,  said,  that  the  old  cases,  upon 
the  competency  of  witnesses,  had  gone 

upoa 
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To  consider  now  the  exceptions  to  tliis  rule,  that  no  person  intereslei 
tan  foe  a  witness,  (of  which  there  are  five). 

I.  Exception;  A  party  intereated  will  be  admitled  an  a  criminal  pro- 
^cudon  in  most  instances,  (a) 

H,  had  a  promise  of  a  note  of  £5,  from  his  mother-in-law,  and  by 
ftome  slight  got  her  hand  to  a  note  for  £100,  and  it  was  hoMen  by  H<^, 
at  GuildhaU^  that  tiie  mother  could  not  be  a  witness  in  an  information 
for  the  cheat ;  for  though  the  verdict  cannot  be  given  in  evidence  in  an 
action  upon  the  note,  yet,  he  said,  they  were  sure  to  hear  of  it  to  in- 
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upon  very  subtile  grouiiJs,  but  the 
court  of  late  endcavoiia'd,  as  far  as 
possible  consistent  ^'tth    those  ay« 
thoritics,  to  let  the  objection  go  to 
the  credit,  rather  than  to  tha  compe" 
tency,  of  a  witness ;  so  that  the  gC' 
neral  ettabiitkcd  rule  now  is,  that  no 
objection  can  be  made  to  a  witness, 
on  the  ground  of  interest,  unless  he 
he  directly  interest^,  t.  e.  unless  ho 
be  immeiliatcly  benefited  or  itijured 
by  the  event  of  the  suit,  or  unless 
the  verdict,  to  be  obtained   by  bis 
evidence,  or  given  against  it,  will  be 
evidence  for  or  against  him  in  an- 
other action,  in  which  he  may  after- 
wards be  a  party :  any  smaller  dc* 
gree  of  interest  resting  on  posstbiliiy, 
though  it  furnishes  a  strong  argu- 
ment against  his  credibility^  yet  it 
does    not    destroy   his  competency. 
Carter  v.  Pearce^    1  T.  Rep.  l^. 
Vide  etiam    Lord  Mansfield's  Com- 
ments on  the  word  **  Credibility,**  in 
the  Stat,  of  Frauds,  in  Wyttdham  v. 
Cketwyndy  1  Burr.  417-     And  it  was 
on  the  same  principle,  that  Lord  Kett- 
yon  determined  this  point,  in  Bent 
V.  Baker,  3  T.  Rep.  27. 

CaJ  On  the  trial  of  MathewSy  a 
bailie,  for  perjury,  in  an  affidavit 
that  he  did  not  forcibly  break  open  a 
door  to  arrest  a  Mr.  Martins  on  an 
execution,  Mr.  Martin  was  admitted 
a  competent  witness,  though  it  was 
objected  that  he  was  an  interested 
witness,  as  he  swore  for  his  liberty 
and  property ;  for  if  there  was  a 
conviction  on  his  evidence,  the  ar-  . 
Tost  was  illegal,  and  he  would  be 
discharged.    But  the  bcbt  rule  seems 

I  1 


to  be  that  laid  down  in  Reg.  v.  Mack* 
artney,  Salk.  286\  where  it  was  held, 
that  if  there  can  be  no  other  witness 
tu  ihe  transaction,  or  where  the  na- 
ture of  the  thing  allows  no  other 
evidence,  then  the  credit  shall  be 
left  to  the  jury. 

The  rule  is  the  same  in  criminal 
or  penal  actions,  as  in  civil,  for  there 
also  the  question  of  interest  goes  ge- 
nerally to  his  credit,  unless  the  judg- 
ment in  ttie  prosecution,  in  which 
he  is  a  witness,  can  be  given  in  evi- 
dence in  the  cause  wherein  he  is  in* 
te rested.  Abrahams  v.  Bunn,  2  Burr. 
2255.     Bell  v.  Harwood,  3  T.  Rep. 
308.    Smith  v.  Frager,  7  T.  Rep.  60. 
An  exception  to  this  rule,  however, 
seems  to  have  been  established  in 
the  case  of  Forgety  ;  for  it  has  been 
often  deeided,  that  one,  whose  han4 
has  been  forged   to  an  instrument, 
whereby  (if  goo<l)  he  would  be  charg- 
ed with  a  payment,  or  onei  who  has 
paid  money,  in  consequence  of  such 
a  forgery,  cannot  be  a  witness  on  the 
indictment.     Still,   however,  where 
the   party  injured   cannot   possibly 
derive  any  benefit  from  the  verdict, 
as  in  indictments  for  personal  in- 
juries,  his  competence   has  never 
been  doubted.     IVatt'i  Case  Hardw. 
331.     Yet  the  cases  on  ibis  subject 
were  so  contradictory,  that  it  was 
difficult,  before  the  late  case  of  it.  v. 
Boston,   4  East,  572,  which  recog- 
mze%  Bartlett  v.Pickersgill,  cited  in 
4  Burr.  2255,   to  reconcile  them ; 
vide  autem  Peake*s  Law  of'  Evidence^ 
where  the  doctrine  on  this  point  is 
fully  and  ably  discussed. 

2  fluence 
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fluence  the  jury:  (R^x  v.  fVkiting,  M.  10  W.  III.  Salk.  283.)  but 
in  Rex  v.  Braj/,  (H.  10  Geo.  11.  Ca.  Temp.  Hardw.  S58.)  Lord 
Ilardwicke  %2Lid,  if  this  case  had  not  been  settled  by  so  great  a  judge,  it 
\vould  go  to  the  credit  only,  and  not  to  tlie  competency ;  and  in  Far. 
11 9^  it  is  said  by  I  hit,  tliat  if  a  woman  give  a  note  or  bond  to  a  man, 
to  procure  her  the  love  of  /.  5.  by  some  ipell  or  charm,  in  an  indict- 
ment for  the  cheat,  she  shall  be  a  witness,  though  it  tend  to  avoid  the 
note,  for  the  nature  of  the  thing  allows  no  other  evidence.  (Rex  v. 
SeiodI,  M.  1  Ann.  7  Mud.  1 19.  ii.  v.  Macartney ^  M.  2  Ann.  Saik.  286. 
S.  P.)  So  if  the  doing  of  the  act,  which  he  is  now  evidence  to  invalidate 
or  set  aside,  were  a  mean  to  obtain  his  liberty,  he  shall  be  a  witness,  as 
in  the  case  of  a  bond  given  by  duress.  The  defendant  was  indicted  for 
tearing  a  note,  whereby  he  promised  to  pay  so  much  money  to  A.  B. 
who  Was  produced  as  a  witness,  and  notwithstanding  it  was  objected 
that  he  was  going  to  swear  to  set  up  his  own  demand,  because,  if  con- 
victed, the  court  would  compel  the  defendant  to  give  a  new  note,  yet 
he  was  admitted. — R.  v.  Moise,  T.  10  Geo.  1.  1  Stra.  59«^. 

itrs.  L.  gave  a  promissory  negotiable  note  to  the  defendant  in  trust  to 
assign  it  to  Mrs.  2\  who  was  indebted  to  Mrs.  L.  the  defendant  broke 
Jiis  trust,  and  negotiated  the  note ;  Mrs.  L.  having  paid  the  note,  brought 
a  bill  in  chancery  against  the  defendant,  who^  in  his  answer,  denied  the 
trust,  npon  which  he  was  indicted  for  perjury,  and  Lord  Uardzcicke  re- 
fused to  admit  Mrs.  L.  to  give  evidence  of  the  trust,  and  compared  it  (• 
the  case  of  forgery,  where  the  person  whose  hand  is  forged  is  not  ad* 
mitted,  and  said  it  differed  from  the  case  of  udury,  where  the  party  is 
admitted  to  be  an  evidence,  if  the  money  is  paid ;  the  reason  of  whtck 
is,  being  party  to  the  crime,  he  will  not  be  permitted  to  iiave  any  re- 
ihedy  for  it  again. — Rex  v.  NuneZf  E.9  Geo.  II.  Stra.  1043.  (a) 

And  in  a  late  case  in  which  all  the  former  resolutions  were  thoroughly 
ton^idered,  the  court  held,  that  the  person  who  borro^yed  money  on  t 
pawn,  was  a  good  witness  in  an  action  for  usuiy  against  the  pawnbroker, 
though  the  payment  of  the  money  borrowed  was  proved  by  no  other 
r  4^89  1  person  but  himself:  *  for  the  judgment  in  this  action  could  not  be  given 
in  evidence  in  an  action  against  him  for  the  money  lent — Abrahams  t. 
Bunn,  T.  8  Geo.  III.  4  Burr.  2251. 


faj  In  Strange*%  Report  of  this  and  that  defendant  broke  bis  pro- 

caie,  it  is  said,  that  defendant  pro-  mise,  and  sued  Mrs.  L.,  whereupon 

mised  not  to  sue  Mrs.Ii.  on  the  note,  she  brought  her  bill  iu  the  Excfac- 

bttt  to  obtain  payment  of  Mrs.  ST.,  quer  for  an  injunction. 


Thousfa» 
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Thoagh,  as  is  said,  a  person  whose  hand  is  forged  is  not  admitted  to 
prove  the  forgery,  yet  under  many  circumstances  he  may,  where  he  is 
not  directly  interested  in  the  question ;  as  in  M'elPs  Ca^,  (Per  fVilles, 
C.  J.  at  Oxon.)  who  was  indicted  for  forging  a  receipt  from  a  mercer 
at  Oxford,  the  mercer  haying  before  recovered  the  money  in  an  actioii 
against  fVtlb,  was  admitted  to  prove  the  forgery. 

§o  in  an  indictment  for  perjury  on  the  statute,  the  person  injured 
oannot  be  a  witness,  because  the  statute  gives  him  ;£  10,  but  in  an  in- 
dictment at  common  law  tlie  party  injured  may  be  a  witness* — 2  Hawk. 
433.  (ay. 

2.  Exception ;  A  party  interested  will  be  admitted  for  the  sal^e  Q 
trade  :|nd  the  common  usage  of  business. 

Therefore  a  porter  shall  be  evidence  to  prove  a  delivery  of  goods. — 
So  a  banker's  apprentice  to  prove  the  receipt  of  money,  (b)  So  an  in- 
dorsement on  a  bond  by  the  obligee  of  the  receipt  of  interest  has  been 
admitted  to  bring  it  within  tl^e  tw^jnty  years. — Searle  v.  Harrington,  H, 
2  Geo.  II.  Stra.  8£6. 

3,  Exception ;  A  party  interested  will  be  admitted  where  no  other 
evidence  is  reasonably  to  be  expected. 


Si9a 


fa)  At  a  trial  fof  perjury,  cor.  the 
Rccortlcr  (Adair)  the  drawer  of  a  bill 
Iiaviii<!  a  release  from  the  drawee  who 
had  paid  it,  was  allowed  to  swear 
that  his  signature  was  tbrged.  Sed 
giifrrc,  if  he  might  not  be  admitted 
Viihout  a  release?  for  it  seems  the 
verdict  on  the  indictment  could  not 
ha\e  been  given  in  evidence  in  an  ac- 
tion by  the  dniwcc  against  tho 
drawer.    MS.  Ca. 

(b)  And  upon  the  same  principle 
the  cases  of  Spencer  v.  GonUUng^ 
IVakeV  N.P.Ca.  129tand  R.s.  Phippn 
tV  Archer,  post,  p.  ?89  A,  (at  Cambr. 
pcrLeCyC.J.)  were  decided, and  sa\yas 
Martin  v.  Horrell,  2  Stia.  64-7,  and 
Benjamin  v.  Porteus,  2  11.  Ula.  Q90I 
So  where  plaintiff's  servant  deliverecl 
his  mnster's  money  to  defendant  for 
illegal  insurances  in  the  lottery,  but 
as  the  transaction  was  not  in  the 
ordinary  course  of  business,  he  was 
lirst  released  by  his  master.  Clarke 
V.  Shcty  Cowp.  198. 

And  a  factor,  who  was  to  have  a 
poundage  on  the  amount  of  the  salci 


was  allowed  to  prove  the  contract  by 
his  principal.  Dixon  v.  Hooper,  3 
Wils.  40.  And  so  was  a  factoi^,  who 
was  to  have  all  above  a  certain  sum. 
Per  Heath  arid  Rooke,  J.  contra 
Rt/re,  C.  J.  in  Benjamin  v.  Porte  us , 
sup. 

And  a  party  who  stands  indifferent 
in  point  of  interest  nriay  be  a  witness, 
as  where  A.  had  received  money  from 
B.  to  pay  to  C  he  was  allowed  to  prove 
his  own  agency  in  an  action  by  B. 
for  the  money,  though  not  a  case  of 
necessity.  Kderton  v.  Atkinson,  7 
T.  R.  480. 

So  where  a  captain  of  ^\\  India* 
man  had  borrowed  money  of  the 
plaintiff,  he  was  allowed  to  prov^ 
that  he  had  done  so  for  the  use  of 
the  ship  in  an  action  against  tfaa 
owners.  Evom  v.  lyUliamt^  7  T.  R. 
481,  (n.) 

So  the  master  of  a  ship,  which 
pliiintiff  had  victualled,  was  allow- 
ed  to  prove  defendant's  ownership. 
Roxrcrojt  v.  Basset t,  Peakc's  £vid. 
173. 

As 


289i  EVIDENCE*  [Pabt  VI, 

As  upon  the  statute  of  Hue  and  Cry,  ^vliere  th^  party  robh^  is  ^d- 
mitted^  even  though  he  be  himself  plaintiff,  (a) 

So  in  actions  by  informers  for  selling  coals  M'ithoat  measuring  fay  the 
bushel,  the  servants  are  witnesses  for  their  master,  notwithsianding 
3  Geo.  II.  inflicts  a  penalty  upon  them  for  not  doing  it,  though  Eyre, 
C,  J.  did,  on  that  account,  in  two  or  three  instances  refuse  to  r^eivo 
them.  Per  Lee,  C.  J.  in  East  India  Compauyv,  GoaliNgj  I  Geo.  II.  (6) 

So  where  the  question  was,  whether  the  defendants  hac)  a  right  to  be 
freemen,  though  it  appeared  th^re  were  commons  belonging  to  the  free- 
men, yet  an  alderman  was  admitted  to  prove  them  no  freemen,  it  ap« 
pearing  that  none  but  aldermen  were  privy  to  the  transactions  of  the 
corporation  with  regard  to  making  persons  free.— IJex  v.  Pkippi  & 
ArcheVf  at  Cambridge^  PerLeeii^.i,{c)' 


(a)  As  to  which,  sec  Bennet  v. 
Heriford  Hundred,  2  HolK  Abr.  685. 
VorUr  V.  Ragland  Hvndredf  l'cake*s 
Eviil.  159,  (n.)  «ntl  stat.  8  Gfo.  II. 
c.  1().  s,  15*     Vide  ctiam  ante^  p. 

(b)  So  a  man  who  l)rii)rs  another 
at  an  election  is  competent  to  prove 
that  fact,  though  he  discharges  him- 
self thereby.  Meaie  v.  Robiptson^ 
Wiltes,  422;  and  so  is  the  person  brib- 
ed, By*^  v.  Jlflir/w^^,  cited  Cowp,  199, 
or  Bttsh  V.  Railing,  Say*  289>  wl^ich 
is  S.  C.  This  doctrine,  howeypr, 
was  denied  in  Edwards  v.  Evans,  3 
East,  451  ;  (>iit  in  Heward  v.  Ship' 
ley,  4  Last,  ISO,  the  court  confirmed 
it  as  a  case  of  necessity. 

So  in  an  action  io\  a  maliciqqs 
prosecution,  where  nobody  but  de- 
fendant's wife  was  present  at. the 
supposed  felony,  though  she  cofild 
not  be  a  witness  to  prove  it  on  the 
indictment,  yet  Holt,  C.  J.  allowed 
the  oath  which  she  made  at  (he  trial 
to  pfove  a  felony  in  such  an  action. 
Johfwm  V.  Broxoning,  6  Mod.  2l6,, 

lnGilb,Lawqf'Ev,p.  13^.  it  is  said, 
that,  on  the  same  principle  of  neces« 
sity,  an  informer  shall  be  a  witness, 
though  he  takps  part  of  the  penalty, 
as  on  the  statute  against  huntiqg 
deer,  the  statute  of  conventicles,  and 
the  navigation  act;  and  the  only 
case  which  seems  to  support  that 
doctrine  is  Jenin^s  v.  Hanket/^,  3 
Mod.  114;  but  the  jpoiitrary  appears 


from  Rex  v.  T<%i  1  Stra.  315. 
Reg.  v.  Cobl/old,  Gilb.  Rep.  111. 
jR^^.  v.  Shiplcii,  tbere  cited.  Reg.  v. 
Cooper,  12  Vin.  Abr.  13.  pi.  43.  fid 
v.  Stou^y  2  llaym.  1545.  Rex  vl 
Piercy,  Andr.  1 8.  Rex  v.  Blaney,  ib. 
240,  and  Rex  v.  Collins,  cited  Ca. 
temp.  Hardw.  I76.  Besides  which, 
in  Kex  v.  Blachman,  1  Ksp.  N.  P.  Ca. 
^St  a  witness,  on  an  information  for 
stealing  naval  stores,  was  rrjectei  as 
being  the  inforiner,  and  entitled  tq 
half  the  penalty  ;  though  in  Rex  v. 
Cole,  ib.  169,  Pea,  Ca,  218.  Kenyon^ 
C.  J.  allowed  a  t»itnilar  witness  to  be 
examined,  because  he  had  no  vested 
interest  in  the  penalty,  for  the  court 
might  inflict  corporal  punishment 
instead.  Vide  Rex  v.  Bland,  5  T.  U. 
370.  But  in  cases  of  rewards  for  ap« 
prchendjng  felons,  the  thief-taker, 
though  re^vafded,  may  be  a  witness. 
Leach's  Cro,  Ca,  353,  (n.)  El  vide 
Peakes  Etid.  16O,  (n  ) 

fcj  So  on  an  issue  to  try  whether 
atiy  i>erson  could  be  admitted  td  the 
freedom  of  a  borough,  without  first 
being  made  a  brother  of  the  guild. 
Kenyan^  C.  J.  said,  ho  wouhl  permit 
evidence  to  be  given  of  what  deceasrd 
brothers  pf  the  guild  had  said  of  the 
usage,  and  he  desired  h^  might  seal 
a  bill  of  ps^oeptions  to  such  evidence, 
but  none  was  ever  tendered  to  bim. 
Btnnett  v.  Carlisk  Mayor,  M*  17P0. 
MS,  C4. 


So 
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So  where  the  quesUon  wa«y  mrhetber  ihe  muter  )iacl  deserted  the  slupj 
(Sussex)  without  sufficient  necessity  ;  a  sailor,  who  had  gif en  bond  to 
the  masler,  (as  a  tnistee  for  the  company)  not  to  desert  the  sliip  during 
the  voyage,  was  admitted  evidence  fur  the  master,  it  appearing  all  the 
sailors  entered  ipto  such  bonds. — East  India  Cqnqfany  v.  Goslings 
sup.  (a) 

So  where  a  son  having  a  general  authority  to  receive  money  for  his 
father,  received  a  sum,  and  gave  it  to  the  defendant ;  *  the  son  was  ad-    [  #290  ] 
mitted  as  a  good  witness  (his  testimony  being  corroborated  by  other  cir- 
cumstances) for  bia  fiither  in  an  action  of  trover  for  the  money. — Jnon. 
Salk.  289. 

So  in  trover  against  a  |Miwnb|rQker,  the  serv^t  embezzling  his  master's 
gbods,  and  pavming  them,  wil)  be  admitted  to  prove  the  ffipt* — ^M«  1752. 
C.  B.  at  fVesimimter, 

4.  Exception  ;  A  party  interested  will  be  admitted,  where  he  acquires 
the  interest  by  bis  own  act  after  thf)  party,  who  calls  hin^  as  a  witness,  baa 
^  right  to  his  evidence.  (&) 

And  therefore  though  que,  who  lays  i^  wager  at  the  time  pf  the  of'igiaal 
wager,  is  no  witness,  yet  one  who  lays  a  wager  afterwards  ought  to  has 
admitted ;  and  perhaps  a  person  who  laid  a  wa^r  at  the  same  time  will 
be  f^dmitted,  in  case  he  has  received  the  money  without  S(i)y  condition  to 


{a)  Tameu  quotr^^  ct  vide  Green 
V,  iycw  River  Company,  4  'i\  R.  540, 
where  plaintiff  sued  ft>r  damages  in 
bursting  a  pipe.  Plaintiff  pfoved 
iha^  be  told  the  turn-cock  of  the  ap- 
cidnit.  Defendants  called  the  turn- 
cock to  disprove  th«  fact,  without  a 
release,  as  he  came  to  display  his 
own  negligence,  which,  if  established 
by  thp  yerdict,  wpqld  be  the  grouted 
of  an  action  against  |n$  einployen* 
Er^kiiie  contendcci  tl^at  the  verdict 
could  not  be  given  in  evidence,  and 
he  was  not  interested,  and  if  iiite- 
rested,  he  must  be  admitted  frqrt^ 
necessity,  on  the  same  ground  that 
coachmen  and  sailors  are  admitted 
to  give  evidence  to  disprove  their  own 
negligence,  in  actions  against  their 
employers  for  damages  done  in  their 
several  employments,  or  that  a  ser- 
vant of  a  tradesman  is  admitted  to 
prove  the  delivery  of  goods.  But 
per  cur,  the  last  instance  cited  is  an 
exception  to  the  general  rule.  Such 
a  person  is  admitted  to  give  evidence 


from  necc^^ity,  but  the  exception 
d(x*s  not  extend  to  the  two  other 
cases  mentioned  o(  fhe  coachmen  and 
sailors :  the  verdicts  against  the  pro« 
prictors  of  those  may  be  respectively 
given  in  evidence  \x\  actions  to  be 
brought  t^  them  against  (heir  ser- 
vants as  to  the  question  of  damages, 
though  not  as  to  the  fact  of  the  in- 
jury. So  the  verdict  in  this  case 
may  be  given  in  evidence  in  an  tie- 
ti<m  by  the  defendants  against  the 
fitness,  and  therefore  he  ;$  an  in- 
competent witness  without  a  re- 
lease. 

{b)  It  IS  a  rule  of  evidence,  that 
all  proof  is  to  be  weighed  according 
to  tlie  evidence  it  was  in  the  power 
of  one  sid^  to  have  produced,  and 
the  other  to  have  contradicted  ;  and 
whether  there  be  any  evidence  is 
a  question  for  the  judge,  but  whc« 
ther  the  evidence  given  be  suffieicnt 
is  for  the  jury  to  decide.  Carpenters 
Company,  ^c.  v.  Hayxcard,  Dougl. 
a60  (375.) 

return 
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return  it ;  for  the  money  will  be  intended  to  be  duty  paid.— >  Barlow  v. 
Fotvell,  T.  7  W.  HI.  Skin.  586. 

A  broker  ii-ho  effects  a  policy  of  insurance,  and  subscribes^  it  himself 
after  the  defendant  and  several  others  ha4  subscribed  it,  is  a  good  witness 
for  them,  though  be  be  a  party  to  a  suit  in  equity  depending  between  the 
insurers  and  the  insured,  he  offering  to  dismiss  tlie  biU,  with  costs,  as  to 
the  plaintiff.— /iew^  v.  Baker,  B.  R.  Hil.  29  Geo.  HI.  3  T.  Rep.  27- 

5.  Exception ;  A  party  interested  will  be  admitted  where  the  possibility 
of  interest  is  very  remote. 

As  where  an  information,  in  nature  of  a  quo  warranto,  wa3  brottght 
against  the  mayor,  citizen9,  and  commonalty  of  London,  for  taking  two- 
pence per  chaldron  for  all  sea  coals  brought  to  London ;  freemen  were 
admitted  to  prove  the  prescription,  it  appearh^  that  the  mayor  and  she* 
riffs  have  the  whole  profits  of  this  toll,  though  they  have  it  for  the  benefit 
of  the  corporation,  of  which  all  the  freemen  aire  members ;  yet  these  ha?* 
ing  no  particular  protit  to  themselves  were  sworn  as  witnesses ;  for  \t 
cannot  be  presumed,  that,  for  an  advantage  so  small,  and  so  remote,  they 
would  be  partial  aiid  perjure  tliemselves. Ccr^  And  Scroggs,  C.J. 
said,  that  it  ought  not  to  be  a  general  rule,  dial  members  of  corporations 
i^ball  be  admitted  or  denied  to  be  witnesses  in  actions  for  or  against  their 
corporations ;  but  every  case  stands  upon  its  own  particular  circum- 
stances, viz.  whether  the  interest  be  so  considerable  as  by  presumptioa 
to  produce  partiality  or  not.  (R.  v.  London  Corporation,  M.  30  Car.  II. 
Q  Lev.  C31.  tamen  quare,  Wiiether  this  case  be  law.)  And  this  excep- 
tion has  of  late  years  been  a  good  deal  extended  (fi).  In  the  case  of 
The  King  y.  Bray,  H.  10 Geo.  ll.(c)  Lord  Chief  Justice  Uardmckt 

saiH, 


ca 


(a)  In  Burton  v.  Hindcy  5  T.  Rep.  Notwithstanding  the  penalty  of  sue. 
174)  which  was  an  i!iisue  to  try  whe-  is  given  to  the  poor  of  the*  paii^hi 
thcr  a  sufficiency  of  common  was  unless  the  penally  shall  excad  £'Z0. 
left  on  an  action  brou;;ht  by  the  And  by  1  Ann,  stat.  1.  c.  18.  s.  13. 
feofleeof  a  corporation,  who,  by  (X'r-  in  indiciuienis  against  private  per- 
mission of  the  corjioration,  hud  ap-  sons  fur  not  repairing  highways  and 
proved  part  of  the  waste  ;  it  was  bridges,  the  inhabitants  of  counties, 
held,  that  u  freeman  was  not  compe-  SfC.  may  be  witnesses, 
tent  to  pro\e  ihc  sufficiency,  though  (c)  This  seems  to  be  S.  C.  as  Brt 
the  feortinontwas  to  be  held  in  fic-  v.  Robins,  2  Slra.  lOGJ?,  and  ilic 
farm,  and  the  rent,  which  was  very  case,  as  rejwrted  by  Stratrgc,  \\ss 
small,  was  reserved  to  the  mayor  and  thus :  upon  an  information  in  nature 
bailiHs.  of  a  qvo  warranto,  for  the   office  of 

{b)  Vide  Stat.  27  Geo.  II.  c.  29,  by  mayor  of  T'uitagcl,  the  question  on 

which  the  inhabitants  of  any  parish,  which  the.  plaintiff's  title  turned  was, 

township,  or  place,   are  competent  whether  the  former  mayor  had  a  ri^bt 

witnesses  to  prove  the  commission  of  *^  to  name  two  elisors  to  return  a  jury, 

any  otlcuce  within  such  parish,  SfC.  if  the  town  clerk,  who  might  name 

ouc, 
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f aid,  that  unless  the  objection  appeared  to  him  fo  carry  a  strong  danger 
of  perjury,  and  some  apparent  advantage  might  accrue  to  the  witness,  he 
was  always  inclined  to  let  it  go  to  his  credit  only,  in  order  to  let  in  a 
proper  light  to  the  case,  which  wonid  otherwise  be  shut  out ;  and,  in  a 
doubtful  case  hci  said  it  was  generally  his  custom  to  admit  the  evidence, 
^  and  give  such  directions  to  the  jury  as  the  nature  of  the  case  might  [  *291  ^ 
require.  That  was  an  information  in  nature  of  quo  warranto  for  the  de^ 
fendant,  to  shew  by  what  authority  he  claimed  to  be  mayor  of  Tintagel^ 
and  issue  taken  upon  this  custom,  viz,  "Jliat  at  a  court  lee t,  annually 
bolden  on  the  lOth  of  October^  the  mayor  for  the  ensuing  year  is 
to  be  chosen,  and  for  that  purpose  two  elizors  are  to  be  nominated^ 
<me  by  the  mayor,  the  other  by  this  town  clerk ;  these  elizors  are  to 
nominate  twelve  jurymen,  who  are  to  present  the  mayor  for  the  year 
ensuing;  and  in  case  the  town  clerk  refuse  to  nominate  bis  elizor, 
that  then  the  mayor  shall  nominate  the  second  elizor.  At  the  trial 
JP.  Hoskim,  who  was  second  elizor,  nominated  by  the  mayor,  upon 
the  default  of  the  town  clerk's  nomination  at  the  election  of  the 
defendant,  and  P.  Iloskins,  who  served  as  a  juryman  at  the  said  election, 
were  both' offered  as  witnesses  to  prove  the  custom,  but  rejected  in  toto 
as  not  competent  witnesses  to  any  part  of  it :  But  upon  motion  a  new 
trial  wa^  granted;  the  Chief  Justice  said,  the  having  of  an  elizor  is  in- 
tended a  franchise  in  the  borough,  but  in  the  elizor  himself  it  is  only  an 
authority,  and  tlie  execution  of  it  past  and  over.  And  he  said  be  knew 
no  case  where  a  i\)an  who  ha^  acted  under  a  bare  authority  has  been  re- 
fused  to  prove  tlie  execution  of  it.  Persons  that  have  been  themselves  in 
office,  are  often  called  to  shew  what  the  usage  is,  and  what  they  did 
when  in  office,  and  yet  if  tlieir  acts  be  illegal,  they  are  liable  to  quo 
warranto/ aiid  he  said  the  case  in  3  Keb.QO.  (Champion  v.  Atkinson), 
was  very  material ;  for  t|;ierc,  upon  an  issue  to  try  whether  by  the  custom  of 
the  manor  the  tenants  were  to  pay  fines  and  be  re-admitted  upon  the  death 
of  the  last  admitting  lord,  the  steward  was  admitted  to  prove  the  custom, 
thou|;h  he  had  fees  upon  admissjon. — JR.  v.  Bray,  H.  10  Geo.  II.  Ca. 
Temp.  Uardw.  358. 

Secondly,  Persons  stigmatised  are  excluded  from  testimony. 
Now  there  are  several  crimes  that  so  blemish  the  reputation  that  the 
party  is  ever  after  unfit  to  be  a  \iitness  ;  as  treason,  felony,  and  every 


one,  was  absent  or  refused.  The  se-  Lord  Hardxcicke  allowed  the  objec- 
cond  clisornamcd  by  the  mayor  was  tion,  but  the  court  ftiantcd  a  new 
called  as  a  witness  lo  prove  the  trial,  considering  ih^t  the  objection 
custom,  and  objected  to,  because  went  o)ly  to  the  credit  of  the  wit- 
he was  liable  to  an  in  formation  for  ness. 
acting  under  such  a  nomination,  and 

crimen 
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crimen  falsi,  as  peijury,(a)  forgery,  and  the  like :  For  where  a  nianb 
convicted  of  ihose  glaring  crimes  against  diexonin^on  principles  of  hu« 
manity  and  honesty,  his  oath  is  of  po  weight. 

The  conin)on  pani«hn>ent  that  marks  the  crimen  fal$i,  is  being  set  in 
[  *292  ]  the  pillory,  ^nd  therefore,  anciently,  they  held  that  no  *  man  legally  set 
in  the  pillory  could  be  a  wjtpess  ;(6)  but  the  rigour  of  this  piece  of  law  is 
reduced  to  reason  ;  for  now  it  i^  holden,  that  unless  a  man  be  put  in  the 
pillory  pro  criminefahdj  as  for  perjury  or  forgery,  or  the  hke,  it  is  no 
jlriemish  to  his  attestation ;  (c)  it  is  the  crime  and  not  the  punishment  that 
makes  the  mail  infamous;  (Rex  v.  Ford^  M.  170(>.  Salk.  690.)  there- 
fore where  a  man  was  convicted  of  barratry,  tlioogh  be  was  only  fined^ 
^ie  court  held  him  incompetent ;  so  a  person  conviqted  of  petit  larceny 
is  equally  infamous  with  one  convicted  of  grand  larceny,  for  they  are  botk 
felony .-^iIfflc*iWer^«Cfl«c,  H.  27  Geo.  II.  C.  B.  $  Wijs.  18.  S.  G.now. 
Pendock  ex.  dem.  Mackender  v.  Mackender. 

After  a  general  statute  pardon  a  person  attaint^4  is  a  good  witness ; 
and  so  it  is  after  bi^rning  in  the  hand^  wfiich  amoii^ts  to  a  statute  par- 
|don.  (d) 

If  one  found  guilty  on  an  indictment  for  perjury  at  common  law,  be 
pardoned  by  thp  king,  he  will  be  a  good  witness,  because  the  king  hai 
power  tQ  take  pff  every  part  of  the  pun»bment ;  (e)  but  )f  a  man  be  in- 
dicted 


w 
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(tf)  A  person  may  be  called  to 
prove  that  what  he  had  sworn  before 
Was  fabe,  and  he  is  cuinpctrnt  to  the 
fact  which  is  contrary  to  his  furiner 
evidence;  but  it  is  a  question  strongly 
'against  his  credit,  ^cjrv.  Tea/,  11 
East,  309. 

(b)  Vide  po.  Lii.  6  [h).  Com.  Dig. 
tit.  Tc$tmoigne,  (A.  2.) 

(c)  1  hcrcfprc,  stanfling  in  the  pil« 
lory  for  a  Ijbol,  though  against  go* 
vernmcnt,  will  not  destroy  a  man's 
competency.  Ckaier  v.  Hawkins,  3 
Lev.  426.  Nor  will  a  verdict  for 
perjury,  if  no  judgment  be  entered 
thereon.  Fitch  v.  Simailbrooke,  T. 
Raym.  32.  Therefore  a  copy  of  the 
record  must  be  produced.  J«ce  v. 
Gansclly  Cowp.  3.  Wickes^  v.  Stnall- 
f>rooke^  1  Sid.  51.  Spenchlty  q.  t.  v. 
DcWiHott,  7li^st,  118.    " 

((/}  For  U  is  the  benefit  of  clergy 
that  restorei  to  his  competency  a  per- 
son who  has  been  convicted  uf  grand 
larceny,  and  whipped.    Such  a  man 


was  therefore  admitted  by  Lord  Kcn^ 
yon,  vt  semb. 

So  a  person  convicted^  pf  bigaipyi 
for  which  he  was  fined  and  imprison- 
ed, ^as  lidmitted  a  witness  qn  Tkel* 
ttn/rs  trial  at  the  Old  Bailey,  2d  Dec. 
17P4. 

And  in  Rex  v.  Edwards,  4T.  Rep. 
440,  a  witness  was  allowed  to  be 
asked  whether  he  had  not  stgod  in 
t|ie  pillory,  because  his  answer  could 
pot  subject  him  to  punishment. 

(e)  Vide  jintua^.  1  Vent.  349-  * 
S^ate  Trials,  682.  A  pardon,  how« 
cyer,  will  not  cure  a  civil  disability. 
RcJf  V.  Crosby^  1  Ld.  Rayid.  39.  And 
an  actual  pardon  most  be  shewn  un- 
der the  great  scat,  for  a  warrant 
under  the  sign  manual  will  not  do. 
GuUtf's  Case,  Leach.  Cro.  Car.  Il5. 
Rei  y.  Cot/If^  de  CastUmain,  T.  Rayra. 
38Q.  So  burning  in  the  hand  for  as 
ofTenp^  within  clergy  amounts  to  a 
state  pardon,  and  restores  compe- 
tency. Com,  Dig.  Xit.Testmoigne,{^'^') 

So 
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flicted  for  peijury  on  the  statute^  the  kiog  cannot  pardon^  for  the  king  if 

divested  of  that  prerc^tive  by  the  express  words  of  the  statute,  (a) 

Note ;  The  party  who  would  takp  advantage  of  thi§  exception  aq  a 

witness,  must  ha^js  a  copy  of  the  record  of  conviction  x^dj  to  produce 

in  court,  (i) 

• 

Thirdly,  Infidda  cafinqi  be  tviinesse^^  t.  e.  such  Viho  profess  no  reli* 

gion  that  can  bind  their  consciences  |u  speak  truth.     But  when  any  per* 

pn  professes  a  religion  that  will  be  a  tie  upon  him,  he  sliall  be  admitted 

as  a  witness,  and  sworn  according  to  the  ceremonies  of  hiq  pwn  religion ; 

^r  it  would  be  ridiculous  to  swear  a  witness  upop  the  Holy  Evangelists, 

who  did  not  believe  those  writings  to  be  sacred.    The  Jews  are  always 

sworn  upon  the  Old  Testament ;  Mahometans  on  the  Koran ;  those  of 

the  G^too  religion  accprding  to  the  ceremoqies  of  that  relinon,  6fc.  (c). 

Fourthly; 


992  n 


So  if  a  man  be  fined  or  whipperl,  in- 
stead of  burnt,  for  a  clcr^'able  of- 
fence, his  competency  \%'iU  be  re* 
stored  by  stat.  19  Geo.  III.  f.  74. 

(a)  For  the  statute  5'  Eliz.  c.  9, 
inakes  incompetency  part  of  the  pii- 
iiUbmcnt.   Rex  v.  Crosby^  Salk.  289* 

(6)  Even  though  the  party  acknuw- 
ledged  that  he  was  convicted  of  fe- 
lony. Vide  Spenchley  q,  /.  v.  De  IViU 
loit^  7  East,  118.  Rex  v.  Castcl 
Careinion  Inhabit  ant  i^  8  East,  78, 
where  it  was  held,  that  a  record  can- 
not be  proved  by  the  admission  of 
any  witness. 

If  the  conviction  is  within  the 
same  court,  it  seems  to  be  the  prac- 
tice at  the  Old  Bailcif  to  admit  the 
minutes  of  the  clerk  of  th^  arraigns, 
without  formally  making  out  the  re- 
cord. 

(c)  Upon  this  subject,  so  intc- 
festing  to  humanity,  oqr  modern  le* 
gislators  have  judged  with  moro  It- 
bcraiity  than  their  forefathers,  whose 
s;cal,  during  the  dark  ages  of  super- 
stition and  bigotry,  often  misled  them 
into  the  most  intemperate  and  ex- 
travagant opinions,  which  even  the 
milder  sentiments  imbibed  during  the 
reformation  did  not  w dolly  root  out. 
See  Lord  Coke's  opinion  of  an  injidel 
in  Calvift's  Ca.  7  Co.  17.  Mild  and 
charitable  as  the  sentiments  of  Sir  M. 
Jf ale tfcreon  this  point,  they  did  not 
correct  the.  geueral  opinion  that  in^ 


fideh  could  not  be  admitted  as  wit^ 
ncs%es,  till  the  united  abilities  of  the 
bench  and  bar  concorred,  in  the 
grrat  case  of  Omchund  v.  Barker^  1 
Alk.?I.  1  Wils.84i  Willcs, 538, when 
Hardxcickey  Chan,  (assisted  by  Ltei 
C.J.  IVilhty  CI.  and  Parker,  C.B.) 
solemnly  determined  that  a  G^ntoo^ 
sworn  according  to  the  eeremonies  of 
his  own  religion,  was  admissible,  and 
the  general  principle  was  then  cstab* 
lished,  that  the  testlimony  of  all  tiz/f- 
delsy  w  ho  are  not  professed  Atheists^ 
was  to  be  recti ved.  It  was,  however, 
previously  held  by  the  council,  in  the 
presence  of  the  two  chief  justices,  in 
Fachina  v.  Sabine,  2  Slra.  1 104,  that 
a  Mahometan  might  be  sworn  on  tbe 
Koran.  And  since,  in  Rex  v.  AUley^ 
at  {he  Old  Bailey^  B,Chinese  was  sworn, 
by  dashing  a  saucer  on  the  ground.' 
Peahe's  Eiid.  149,  (".)  Butler,  J. 
also,  in  Rex  v.  Taylor^  Peake's  N.  P. 
Ca.  II,  would  not  allow  the  parti- 
cular  opinions  of  a  man  professing 
fho  Christian  religion  to  be  examined 
into,  but  confined  the  question  to 
tliis,  whether  he  believed  the  sanc- 
tion of  an  oath,  the  existence  of  a 
Deity,  and  a  future  state  of  rewards 
and  punishments  ?  for  he  who  has  no 
idea  of  the  being  of  a  God,  or  of  a 
TUture  state,  can  in  no  shape  be  ad« 
mitted  a  witness.  Rxx  v.  White^ 
licach's  Cro,  Ca.  483. 


So 
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Fourthly ;  Persons  excommunicated  cannot  be  witnes3esy  becaiise, 
being  excluded  out  of  the  church,  they  are  supposed  not  to  be  under  the 
influence  of  any  religion. 

Fifthly ;  Popish  Recusants. — ^The  same  law,  it  is  said,  holds  place  in 
relation  to  popish  recusants.  This  opinion  is  founded  on  the  statute  of 
S  Jac,  I.  c.  5.  which  enacts,  that  every  popish  recusant  convict  shall 
stand,  to  all  intents  and  purposes,  disabled,  as  a  person  lii^fully  excon^- 
municated :  (R.  v.  Griffith  ^^  aF.  H.  1 1  Jac.  I.  2  Bulst.  155.)  But  Mr* 
Serjeant  Hawkins,  in  his  Pleas  of  the  Crown,  vol.  the  Ist.  fbl.  ^.S,  £4. 
*has  very  sensibly  said,  that  this  construction  is  over  severe,  as  the  pur- 
port of  the  statute  is  satisfied  by  the  disability  to  bring  any  action. 

But  persons  outlawed  may  certainly  be  witnesses,  because  they  are  pu- 
nished in  their  properties  and  not  in  the  loss  of  their  reputation,  and  the 
outlawry  has  no  manner  of  influence  on  their  credibility. — Co.  hitt.  6. 

As  to  those  xcho  are  excluded  from  testimony  for  want  of  skill  and  dis- 
cernment, they  are  ideots,  madmen,  and  childreu. 

In  regai'd  to  children,  th^re  seems  to  be  no  precis^  tiipe  fixed  wherein 
they  are  excluded  from  giving  evidence ;  but  it  will  depend  in  a  great 
measure  on  the  sense  and  understanding  of  the  child^  as  it  shall  appear  on 
examination  to  the  court,  (a) 

On  an  indictment  for  assaulting  an  infant  of  five  years  of  age,  with  an 
intent  to  ravish  her,  the  child  shall  be  received  as  a  witness  if  &he  appear 
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So  a  variation  in  the  ceremony  of 
administering  u  Christian  natli  will 
|iot  aflcci  its  validity.  MiUrunca  Ca, 
J-each*s  Cro.  Ca.  45<).  Mcc  v.  Head, 
Pea.  N.  P.  Ca.  i2a.  Ilex  v.  GilAaj/t, 
1  Kbp.  2S.  P-  ^^V'  2«."^.  For,  siiiJ 
Vnrkcr^  C.  H.  in  Omichuadw  Barker^ 
sup.  ^'  Oaths  are  to  be  administered 
to  oil  persons  according  to  their 
opinions,  and  as  most  ati'cc(s  their 
consciences ;"  agreeable  to  \vbich  the 
affirmations  of  Quakers  arc  tolerated 
in  civil  cases.  Hex  \.  Gardner^  Burr, 
1117.  Vide  Qtiam  sta^.  7  4*  8  W-  IH- 
f.  3-^.,  1  Geo,  I.  St.  2.  c.^.,  8  Geo.  I. 
c.  6.,  and  22  Geo.  II.  c.  30.  «.  4(i, 
upon,  a  further  construction  of  which 
it  was  held,  that  in  an  appeal  of 
death  {Cattle  v.  Bambridgc^  2  Stra. 
854),  and  u  motion  for  an  informa- 
.tion,  {Rex  v.  U'ych,  2  Stra.  872),  or 


for  an  attachment,  {Rex  v.  Bell,  Amir. 
JTOO),  or  to  answer  Hiotters  in  an 
allidavit,  {O/iier  v.  Laurence^  2  Stra. 
5)4('),  arc  crinunal  proceedings,  hut 
a  motion  to  quash  an  appoiutuient 
of  oM  rseers,  {H(X  v.  TurmTy  2  Stra. 
121^),  or  a  qui  turn  action,  {Atche^ 
son  V.  Everett^  Cowj).  38'.'),  arc  not 
so,  and  therefore  a  Quaker's  affir- 
^nation  may  be  received. 

(a)  Yet  a  general  rule  seems  to 
have  been  laid  down  that  fourteen  is 
an  age  at  which  a  child  may  be  sup- 
posed to  have  a  competent  know- 
ledge of  ri^ht  and  wrong,  but  &^(>rt 
of  that  age  the  admission  of  a  child's 
testimony  must  always  depend  oa 
that  sense  of  religion  which  the 
court  may  di^covc^  and  approve* 
'(^ilj),  Exid,  147. 


to 
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to  have  any  notion  of  the  obligation  of  an  oatii.(o)  And  it  was  agree<l 
by  all  the  judges^  that  a  child  of  any  age,  if  she  were  capable  of  distin- 
guishing  between  good  and  evil,  might  be  examined  on  oalh,  and  conse- 
quently, that  evidence  of  what  she  had  said  ought  not  to  be  received. — > 
Brazier s  Case,  IQih  J pril,  1779.  Leach's  Cro.Ca.  237.  (i> 

In  cases  of  foul  facts  done  in  secret,  where  the  child  is  the  party  in- 
jured, the  repelling  their  evidence  intirely  is,  in  some  measure,  denying 
them  the  protection  of  tlie  law  ;  yet  the  levity  and  want  of  experience 
in  children,  is  undoubtedly  a  circumstance  which  goes  greatly  to  theff 
credit. 

Hew  of  General  Rules. — ^I  have,  in  the  course  of  the  fore^ing  sui^- 
vcy,  necessarily  taken  notice  of  some  of  (he  more  general  rules ;  but,  for 
better  understanding  the  true  theory  of  evidtoce,  it  will  be  proper  to 
take  a  view  of  them  all  (being  nine  in  number): 

The  first  general  rule  is,That  yoii  must  give  the  best  evidence  tliat  the 
nature  of  the  tiling  is  capable  of:  the  true  meaning  of  this  riile  is,  that 
no  such  evidence  shall  be  brought,  that  ex  natura  rei  supposes  sfill  a 
greater  evideuce  behind  in  the  parties  possession  or  power  ;  for  such  evi- 
dence is  altogether  insufficient  and  ptoves  nothing,  as  ic  carries  a  pre- 
sumption with  it  contrary  to  the  intention  for  which  it  is  produced.  For 
if  the  other  greater  evidence  did  not  make  against  the  party,  M'hy  did  lie 
not  produce  it  to  the  court  ?  As  if  a  man  offer  a  Copy  of  a  deed  or  will 
v/here  he  ought  to  produce  the  original,  •  this  carries  a  presumption 
with  it  that  there  is  something  more  in  the  deed  or  will  that  makes 
against  the  party,  or  else  he  would  have  produced  it ;  and  therefore  the 
proof  of  a  copy  in  this  case  is  not  evidence ;  (c)  but  if  he  prove  the  ori- 
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(a)  And  the  court  will  put  difl'e- 
rent  questions  to  her,  and  judp^c 
from  the  rt-suU  of  her  answers,  whe- 
ther she  has  such  a  notion,  and  if 
she  appear  to  have,  the  court  will 
receive  her  evidence,  though  she  may 
have  said  at  first  that  ^lle  did  not 
understand  the  nature  of  an  oatli. 
Murphy s  Case,  at  Old  Bailey,  Sept. 
Scss.  1794- 

(b)  This  point  seems  to  have  been 
formerly  considered  iu  Rex  v.  Tra- 
xcrs,  2  Stra.  700,  where  defend- 
ant was  indicted  for  a  rape  on 
a  girl  six  years  old,  but  Lord  Chief 
Baron  Gilbert  rejected  her  testi- 
mony, and  he  was  acquitted.  Af- 
terwards he  was  indicted  for  the  as- 

ftult,  with  an  attempt;  ^c.  the  girl 


being  then  seven  years  old,  hut  LoM 
Hapnond  said,  that  no  child  had  ever 
been  admitted  as  a  witness  under 
nine  years  old,  and  ve.y  seldom  un- 
der ten,  wherefore  defendant  wAs 
again  acquitted,  Lord  Raymond  ob- 
serving, that  in  that  respect  there  wi» 
no  diblinctton  between  capital  add 
lesser  oflfences. 

(c)  In  a  criminal  as  well  as  a 
civil  prosecution,  notice  may  btf 
given  to  defendant  to  produce  a 
paper  in  hts  possession,  ai>d  if  he 
does  not,  other  evidence  may  be  givfu 
of  it.  Atlorney-gcncral  v.  Lt  Mar^ 
chant,  2  T.  R.  201-  (n.)  Cotes  q.t. 
V.  mnter,  3  T.  U.  306.  Vin.  t\U 
El  id.  4^7' 

ginal 
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^nal  aeed  or  Vf'Al  io  die  hands  of  the  adverse  party,  or  to  be  destroyed 
%vithout  his  default,  a  copy  will  be  admitted,  because  then  such  copy  i^ 
the  best  evidence :  Tlie  presumption  of  greater  evidence  behind  in  tht 
party's  possession  being  overtuhied  by  positive  proof,  (a) 

The  second  is,  That  no  person  interested  in  the  question  can  be  a 
tvitness :  there  is  no  rule  in  more  general  use,  and  none  that  is  id  littto 
undlerstood ;  I  have  therefore  endbavoiired,  in  the  forgoing  part  (p.  683  b« 


fa)  Where  ti  witness,  bcin^  sub- 
poenaed to  give  evidence  on  a  trial, 
fell  sick  on  the  way,  his  depositions 
In  Chancery  were  admitted  to  be 
•read.  Luitercll  v.  Reyntll^  1  Mod. 
S83.  Blit  depositions  taken  in  the 
Kcclesiasticul  Court,  though  in  the 
case  of  tithes,  and  the  ivitness  dead, 
shall  not  be  read  at  law,  but  a  sen* 
tence,  bcii)g  a  judicial  act,  may. 
Salisbury  Earl  v.  Spencer ^  2  Rol. 
Abr.  679'  Qutere,  If  not  between 
the  same  parties,  whci-c  there  is 
but  one  witness  in  a  btli  in  equity 
to  oppose  the  defendant's  answer, 
the  jplainti6f  can  have  ilo  decree, 
therefore  an  issue  may  be  directed, 
and  in  that  case  the  defendant's  an- 
swer may  be  directed  to  be  tcad,  for 
t^'bt)sc  consideration  the  credit  of  the 
answer  is  to  be  left.  So  if  a  witness 
examined  at  the  time,  and  after  be- 
came interested,  his  de[)osition  shall 
be  vead  ;  so  likewise  if  the  witness 
to  a  bond  become  afterwards  the 
executor  of  the  obligee,  and  is  forced 
to  bring  an  action,  his  hand-writing 
as  a  witness  must  be  proved.  Vide 
Clj/n  V.  Bank  of  England,  2  Ves.  43. 

It  was  likewise  a  notion  at  com- 
mon  law,  that  after  a  year  a  ship 
book  was  evidence  for  the  ship  pro- 
prietor, thou(;h  in  his  own  hand, 
which  made  the  act  necessary,  but 
entries  by  servants  ur  clerks  after 
their  death  have  been  admitted. 

It  is  a  rule  that  a  witness  is  not 
competent  to  impeach  his  own  secu- 
rity,though  not  interested  in  the  event 
of  the  suit.  jyaltoH  v.  Shelley/,  1  T.  U. 
207. 

Where  the  notice  in  a  carrier's  of- 


iice  was  upon  a  board,  inlaid  in  thb 
wall.  Lord  Ellentor'ougk  held,  that  an 
examined  copy  should  be  produced. 
Cohden  v.  Ddllon,  2  Camp,  J 08,  (n.) 

In  an  action  for  an  attorney's  bill, 
the  book  from  which  the  bill  wai 
made  out  and  delivered  cannot  be 
read  in  evidence ;  but  if  there  be  two 
cotemporary  writings,  counterparts 
of  each  other,  one  of  which  is  de- 
livered to  the  opposite  party  and  tbe 
other  preserved,  they  may  both  be 
considered  as  originals,  and  the 
one  which  is  preserved  may  be  road 
in  evidehce  to  prove  that  a  bill  wal 
delivered.  PAi7tpionv.C^afe,2Camp. 
110. 

Where  an  act  of  paHiament  liiakcs 
a  copy  of  any  dt)cun>ent  evidence, 
which  docuraent  itself  is  not  evi- 
dence at  Common  law,  the  copy  it- 
self must  be  produced,  and  the  ori- 
ginal cannot  be  admitted.  Burdon  r. 
RicltetU,  2  Camp.  121,  (n.) 

Two  writings  or  agreements  wcrt 
copied  from  a  draft ;  one  was  stamp* 
cd,  the  other  unstamped,  and  ad- 
mitted as  secondary  evidence  of  the 
first.  Held,  that  being  copies  of 
the  draft,  they  were  botli  copies 
of  each  other,  and  it  was  requisite 
that  the  copy  produced  as  secondary 
evidence  should  be  a  copy  of  the  ori- 

?:inal,   and   not  from   the  original. 
f'a/ler  vJIonftUl,  1  Camp.  501. 

Where  a  witness  has  been  rclca&e«l 
out  of  court,  the  release  must  be 
produced,  but  where  it  is  lost  or  de- 
stroyed, the  witness  must  be  again 
released  in  Court.  Corking  y.Jurrard, 
1  Camp.  37* 

et.  sefj 
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€t.  stq.)  to  explsuil  it,  and  set  down  the  several  ^xce^tions  to  it ;  and 

I  can  add  nothing  to  what  I  have  said  upon  the  subject. 

The  third  is,  Hiat  hearsay  is  no  evidence.     For  no  evidence  li 

to  be  admitted  but  what  it  lipon  oath ;  (a)  and  if  the  first  speech 

were  without  oath,  auother  oath  that  th^e  was  siich  speech,  make^ 

it  no  more  than  a  bare  speakings  and  s^  of  no  value  in  a  court  of 

justice.     Besides,  if  thfe  witness  be  living,  what  he  has  been  heard  to 

say,  is  not  the  best  evidence :  {Lutterell  v.  ReytieU,  M.  22  Car.  II; 

1  Mod.  iS3.)(b)   But  (bough  hearsay  be  not  allowed  as  direct  evidence, 

yet  it  has  been  admitted  in  corroboration  of  a  witnesses  testimony,  to 

sliew  that  he  affirmed  the  same  thing  before  on  6ther  6ccasioas;  and 

that  be  is  still  constant  to  himself:  (c)  but  clearly  it  is  not  in  evidence  in' 

chief,  and  it  seems  doubtful  whether  it  is  so  in  reply  or  not. — HoUidatf 

v.  Sweeting,  M.  16  Geo.  llL(d) 

So 
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fa)  liow  high  soever  the  rank,  or 
pure  the  morals,  of  the  witness  may 
be,  vide  Mcers  v.  Lord  Stourton^  1 
1>.  W.  1 46.  Lord  Shafteibutji  v.  Lard 
Digby,  2  Mod.  99.  Vide  etiam  2 
St.  Tr.  809.  3  St.  Tr.  141.  5  St.  Tr. 
98.  Regicide/  Ca.  I.  Kel.  12. 

(bj  In  K.  v.Errincell,  3  T.  Rep. 
707,  a  question  arose,  whether  hear- 
say evidence,  or  the  declarations  of 
a  person  deceased  or  insane,  might 
be  admitted  to  prove  the  settlement 
of  a  pauper.  Bullcr^  J.  and  Ashkurst, 
J.  thought  they  might.  Groff,  J.  and 
Kenyan,  C*  J.  contra. 

(cj  And  the  party  may,  if  he 
pleases,  waive  his  right,  to  insist  on 
the  examination  of  witnesses  on  oath, 
and  bind  himself  by  their  declara- 
tions. Daniel  v.  Pitt,  Peake's  Evid. 
10,  (n.) 

fdj  The  few  instances  in  which 
this  general  rule  has  been  departed 
from,  arc  such  as,  in  their  very  na- 
ture, are  incapable  of  direct  proof, 
as  those  which  can  only  depend  on 
reputation,  and  arise  in  cases  of  pe- 
digree, prescription,  or  custom.  Vide 
Neal,  d.  Duke  of  Athol  v.  Wild- 
ing,  2  Sira.  1151,  ct  ante^  pa.  233. 
Skinner  v.  Lord  Beilamont,  post, 
pa.  295,  and  Meath  Up.  v.  Lord 
Beilficld,  ib.  Stevens  v.  Moss,  Cowp. 
591.     Vide  etiam  Ratclifc  v.  Ckap^ 


man,  4  f^eon.  242,  where  it  was  held/ 
that,  to  prove  a  cfistom,  it  must  be 
sh^wn  by  precedents  to  have  been 
put  in  use,  and  reputation  only  i^ 
not    sufficient.      So  in   ejectment, 
where  defendant  claims  by  descent, 
under  the  custom  of  a  manor,  he 
cannot  prodace  the  customs  of  ad- 
jlEicent  manors,  as  to  title  by  descent, 
in  evidence.  Doe,  d.  Jamieson  v.  SiS" 
son,   1*2  Kast,  62.     But  reputation 
of  a  custom,  for  the  descendants  of 
the  eldest  daughter  or  sister  to  take, 
where  the  others  are  deatd,  is  evi- 
dence for  the  jury,  upon  the  ques« 
tion,  whether  there  was  a  custom' 
for  the  grandson  of  an  eldest  sislep 
to  take,  though  the  only  evidence  of 
the  using  of  the  custom  was  of  th^ 
eldest  sister,  and  the  son  of  the  eld- 
est sister  taking.  S.  C.     For  cases  of 
reputation,    also  recitals  in   deeds, 
and  a  verdict  stating  a  pedigree,  anci 
inscriptions  on  grave-stones,  heralds' 
books,  and  entries  in  family  bibles, 
(ante,  pa.  233,)  and  the  statement  of 
a  pedigree  in  a  bilWn  chancery,  SfC. 
arc  good  evidence.     Taylor  v.  Cole^ 
7  T.  Hep.  3,  (n.)     See  also  instances 
of  reputaiton  bc'ing  received  in  evi- 
dence, in  Davis  v.  Pearce,  2  T.  Rep. 
53.        Barry  v.    Bebbington,    4  T, 
Rep.  514.     Stead  v.  Ueaton,  ibid, 
669.     R.  v.  Hammersmith  Parish^ 

Peake's 
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So  ivlicrc  tlie  issue  U  on  the  legitimacy  of  the  plaintiff  or  defendant, 
it  seems  the  practice  to  admit  evidence  pf  what  the  parents  have  been 

heard  to  saj,  either  as  to   their  being  or  not   being   married;    and 

<  •  •  • 

willi    reason,    for    the  presumption  arising    from    the  cohabitation   is 


Peake's  Evid.  App.  Qd  ed.     A  dis- 
tinction,  however^  is  to  be  observed 
between  hearsay  Evidence  pf   mere 
facts,    and    of    general    reputation. 
a.  v.Ernsv:eUj\b,  Ireland  v.Potrf//, 
JVake's  Kvi(i.  13.     There  are  saihe 
cuses  also  not  within  the  exception 
as  to  hearsay  evidence,  in  which  the 
)aw  admits  a  memorandum  in  writ- 
ing, made  .at  the  tinie  by  a  pcrsqn 
deceased,   in    the   ordinary    way   of 
business;  aiUl  which  is  corrbhoratcd 
by  other  circumstances,  as  evidence 
of  the  facts  it  records.  Price  v.  Tor^ 
tingtoriy  Salk.  285.    Pitman  v.  Mad- 
dox,  ib.  690.    Cierk  v.  Bedford^  «nnte, 
fi82.     Cooper   v,  Marsden^    1    Ksp. 
N.  l\  I..    Digby  v.  Stedmani  1  Ksp. 
N.  P.  Ca.  329.     IVarren,  d.  Hcbb 
y.GrenviUe,  2Stra.  I129.  Sir  Step. 
Brans'  Casc^  ante,  2321     Smartle  v. 
WiUiams,  ib.  283.     So  what  a  party 
has  himself  been  heard  to  say,  docs 
not  fall  within  the  objection.  Bauer" 
man   v.  Radenius^    7  T.   Kep.  6*6*3. 
But  evidence  of  what  his  wife  or 
any  of  his  family  have  said,  is  not 
admissible,   unless   they  licre   inte- 
rested  in   the   manar^eroent   of    his 
business.     Hall  v.  liill^  Stra.  IO94. 
Alban  v.  Pritchett,  6'  T.  Hep.   680. 
Winswore  v»Greefibank,  Willes,  57/. 
Yet  where  the  wile  makes  a  contract, 
and  her  husband  confirms  it,  her  dN 
,  clal;ations  shall  charge  him.   /inon, 
\  Stra.  527.    ^  idc  etiam  Enurson  t, 
Biondcn,  1  Esp.  N.  P.  Ca.  142.     So 
the  admissions  of  an  undersherift'  arc 
evidence  against  the  sherifl  in  an  ac- 
tion for  an  escape.  Yabslcy  v.  Dobie, 
Ld.  Raym.  I90.   Yet  it  is  still  doubt- 
ful hoiv  far  the  admissions  of  a  scr* 
van  I  or  agent  can  Ik*  receivi  d  against 
the  piincipal.     Biggs  vi  Lawrence^ 
3  T.  Rep.  544.     hut  this  case  was 
afterwards   questioned ;    and    Lord 
Kenyon,  alluding  to  it  in  Bauemwn 
v.Radatius^  sup.  doubted,  whtther 
the  evidence  was  properly  admitted, 
and '  whcihcr     the    agent    hlmstlf 


miist   not   be   called    as   a   witness. 
This,   however,  says  Mr.  PeflJtf,  (pa. 
18,)  is  applicable  only  to.  mere  ad- 
missions  of    antecedent   facts,    and 
not  td  what  an  aj;;eni  sa}s,  when  he 
does   regular  business,   for  then  hiii 
words  arc  part  of  the  act,  and  ad- 
missible against  his  principal.    Vide 
Domct  v,Hili,  ibid,  et  sup.     Fair  fit 
V.  Hastings^    10  Vcs.    12o.     Axtson 
V.    Ki/maird,    6    Fast,    188.       lift 
ctiam  ante^  pa.  236,  as   to   the  dis- 
tinction  belv^eeri  an  admission,   aiirt 
an    ofler   of    compromise ;    and   see 
also  Slack  v.  Bucliaupn^  Pcake  N.  L\ 
Ca.   5.     So   proof  of  what   a  man 
says  will  be  received  as  (ir^sumptive 
evidence  of  the  lact  he   has  so  ad- 
mitted, and  acts  done  by  him  will 
sometimes   pnTlude   him   from  dis- 
puting his  situation;  for  if  a  roan 
apjocars  to  fill  a  particular  station, 
he  prevents  the  necessity  of  evidence 
Against  him,  to  prove  that  he  is  le- 
gally intitled  to  it.     Bevan  v.  IVil- 
Hams,  3  T.  Rep.  635,  (n.)     Radford 
V.  Briggs,  3  T.  Rep.  6^7,     Ifatson 
V.  Threlkcld,  2  Esp.  N.  P.  Ca.  637. 
So  if  one  man  treats  with  another, 
as  filling  a  particular  station,  and 
derives  a  benefit  from  him,  he  shall 
hot  dispute    his  title.     Radford  v. 
M'Intdsh,  3  '1'.  Rep.  632.     Cook  <'. 
Loxley,  5  'V.  Rep.  4.     Biu  there  be- 
ing no  proof  of  the  particular  fact, 
in    most  of  the  above  cases,  they 
may  be  classed   under  the  head  of 
Presumptive  FAidence. 

In  K.  V.  Enth,  8  East,  539,  Hear- 
say Evidence  by  a  pauper,  of  the 
declarations  of  his  putative  father, 
deceased,  as  to  the  place  of  the 
pauper's  birth,  was  deemed  inadmis- 
sible. 

But  if  plaintiff  refers  defendant  to 
a  third  person,  as  to  any  fact,  evi- 
dence may  be  given  of  what  wai 
saitl  by  that  person  as  to  that  fact. 
WiUiams  v.  Innts,  1  Camp,  364. 

either 
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either  strengthened  or  destroyed  by  such  declarations,  which  are  not  to 
be  given  in  evidence  directly,  but  may  be  assigned  by  the  witness  as  a 
reason  for  his  belief  one  way  or  other.  But  in  Pendrel  v.  Pendrel,  H. 
5  Geo.  II.  2  Stra.  "925,  Lord  Raymond  would  not  suffer  the  wife's  de- 
clarations, that  she  should  not  know  her  husband  by  sight,  ^c.  to  be 
given  in  evidence  till  after  she  had  been  produced  on  the  other  side*  (a) 
So  hearsay  is  good  evidence  to  prove,  who  is  my  grandfather,  when  he 
married,  what  children  he  had,  ^t.  of  which  it  is  not  reasonable  to  pre- 
siime  I  have  better  evidence.  So  to  prove  my  father,  mother,  ^cousin,  [  *  qg^  ] 
or  other  relation  beyond  the  sea,  dead,  and  the  common  reputation  and 
belief  of  it  in  tlie  faniily  gives  credit  to  sucb  evidence  ;  and  for  a  stran- 
ger it  would  be  good  evidence  if  a  person  swore  that  a  brother  or  other 
near  relation  had  told  him  so,  which  relation  is  dead.  {Grinmade  v. 
Stephens^  Kent,  lG97.)  In  an  eji.ctment  between  The  Duke  of  At  hoi 
aild  Lord  Ashburnham^  E.  14  Geo.  II.  Mr.  Shdrpe,  who  was  attorney 
in  the  cause,  was  admitted  to  prove  what  Mr.  fVorthiugton  told  him, 
he  knew  and  had  heard  in  regard  to  the  pedigree  of  the  family,  Mr. 
JVorthingion  happening  to  die  before  the  trial.  So  in  questions  of  pre- 
scription it  is  allowable  to  give  hearsay  evidence  in  order  to  prove  a 
general  reputation ;  and  where  the  issue  was  of  a  right  to  away  over 
the  plaintiff  8  close,  the  defendants  were  admitted  to  give  evidence  of  a 
^conversation  between  persons  not  interested,  then  dead,  wlierein  the 
right  to  the  viay  was  agreed.  (Skinner  v.  Lord  Bellamont,  Worcester^ 
1744.)  In  a  quare  impedit  the  plaintiff  derived  his  title  from  Lord  12. 
on  whom  be  laid  a  presentation  of  one  Ktiighi;  the  bishop  set  up  a  title 
in  himself,  and  traversed  the  seisin  of  Lord  R,  ^Hie  plaintiff  gave  in 
evidence  an  entry  in  tlie  register  of  the  diocese  of  the  institution  of 
Kttight,  in  which  tliere  was  a  blank  in  the  place,  where  tho  patron's 
name  is  usually  inserted,  upon  which  he  offered  parol  evidence  of  the 
general  reputation  of  tlie  country,  that  Knight  was  in  by  the  presentation 
of  ly^rd  72.  (h) — Upon  a  bill  of  exceptions  this  came  on  a  writ  of  error 
into  A.  B.  where  the  better  opinion  was  that  the  evidence  was  allowable ; 
the  register  which  wa*  the  proper  evidence  being  silent.  ( Bishop  of  Meath 
V,  Lord  Beffie/dy  1747.   1  Wi^s.  215.)    A  presentation  may  be  by  parol, 


('flj  The  wife  being  living,  her  <1c-  3  T.   Rep.  Jig,  723,    where  Lord 

claralions  wotild  not  be  evidence  in  Kctiyon    said,    such   a   presenlalion 

chief,  though  they  mij^ht  he  admillcd  might   be  proved  by  a  witness  wiio 

rto  c</nlradict  her  evidence.  w  ai  present,    but   iiol    b^    cuiuinou 

(b J  \ii\ti,R€X  wLri'MtVcll  Inhabit,  •  rcputxiiix)ii. 
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and  what  commences  by  parol^  may  be  transmitted  to  posterity  by  parol, 
and  that  creates  a  general  reputation,  (a) 

The  fourth  general  rule  is,  that  in  all  cases  where  a  general  character 
or  behaviour  is  put  in  issue,  evidence  of  particular  facts  may  be  ad- 
mitted; but  not  where  it  comes  in  collaterally.  This  has  someUmes 
occasioned  a  question  in  chancery,  whetlicr  it  were  in  issue  or  not.  As 
where  a  bill  was  brought  by  a  kept  mistress  for  an  annuity  ;  the  defend* 
ant  in  his  answer  said,  ''  She  was  a  lewd  woman  of  infamous  character 
before  Mr.  P.  became  acquainted  with  her;"  and  it  was  hulden  to  be 
sufficiently  putting  her  character  in  issue,  to  enable  the  defendant  to  prove 
[  « 296  ]  particular  facts.  But  where  upon  a  bill  *  brought  by  a  wife,  the  husband 
in  his  answer  said,  **  She  had  not  behaved  herself  witli  duty  and  tender* 
ness  to  him  as  became  a  virtuous  woman,  much  less  his  wife  ;**  this  was 
holden  not  to  put  adultery  iti  issue,  so  as  to  enable  the  husband  to  prove 
particular  facts.  (Clarke  v.  Periam,  27th  Juljf,  1742.  2  Atk.  333.) 
In  an  action  for  criminal  ^conversation,  the  defendant  may  give  iu  evi- 
dence particular  facts  of  the  wife's  adultery  with  others,  or  having  a 
bastard  before  marriage ;  because  by  bringing  the  action,  the  husband 
puts  her  general  behaviour  in  issue.    And  as  the  defendant  may  examine 


fa)  A  presentation  h  an  offering 
of  the  clerk  to  the  ordinary,  to  be 
instituted  to  a  benefice;  and  this  is 
dune  either  by  parol,  in  the  presence 
of  the  ordinary,  of  which  reputation 
ivill  be  sufficient  evidence,  or  by  a 
letter  missive,  which  mvist  be  proved. 
1  Inst.  120.  2  RoL  Abr.'353.  pi.  4.  A 
man  is  said  to  be  collated  to  a  living 
when  the  ordinary  institutes  a  clerk 
to  a  benefice  of  bis  own  gift. 

Institution  is   performed   by  the 
bishop  personally,  or  by  his  Jiai  to 
the  chancellor  or  vicar-general.  The 
form  of  the  institution  is  written  and 
repeated  to  the  clerk,  kneeling,  and 
h  afterwards  registered  in  the  bishop  s 
court ;  and  this  states  the  presenta* 
tion  or  collation  by  institution  or  col- 
lation. The  clerk  may  enter  into  the 
possession  of  the  glebe,  and  may  take 
the  tithes  ;  but  he  must  be  inducted 
to  give  him  a  right  to  grant  or  to  sue, 
as   this  gives  him  a  freehold  in  the 
benefice.    2  RoL  Abr.  29**. 

Induction  is  generally  performed 
by  the  archdeacon  under  the  bishop's 
mandate,  who,  in  consequence  there* 


of,  gives  the  clerk  seisin  of  thecfaurch, 
by  tlic  key,  or  other  matter,  and  in- 
dorses it  on  the  back  of  the  mandate. 
After  induction,  the  clerk  must 
perform  the  following  requisites,  it:. 
admission^  institution^  and  induction^ 
subscription  to  the  39  articles,  %kith- 
in  two  months  after  induction, 
computing  28  days  to  the  month. 
{Brown  v.  Spence^  1  Lev.  101.)  after 
reading  them  publicly  in  the  parish 
church,  with  declaration  of  full  a^ 
sent  to  the  common  prayer-book,  and 
unless  he  so  subscribes  the  articles, 
and  declares  his  assent,  the  living 
becomes  ipso  facto  void ;  so  that  he 
must  prove,  not  only  that  it  was  le- 
gally filled  at  first,  bat  that  it  con- 
tinued full  to  the  time  of  bringing 
the  action,  but  after  10  or  20  year>, 
possession  shall  not  be  precise  progf 
of  the  subscription ;  for  long  posses- 
sion is  a  presumption, '  unless  the 
contrary  be  proved  ;  but  the  right  of 
the  patron  to  present,  or  the  bisboji 
to  collate,  must  be  contended  with 
them. 


tt 
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to  particular  facts^  a  fortiori  he  may  call  witnesses  to  her  general  cha'* 
racter.     (Doneraile  v.  Doneraile,  Dom.  Proc.  n54t.)(a)    So  in  cases 
ivfaere  the  defendant's  character  is  put  in  issue  by  the  prosecutionr, 
die  prosecutor  may  examine  to  particular  fiicts^  for  it  is  impossible 
vrithout  it  to  prove  the  charge.    (Roberts  ▼.  Malston,  cor.  fVilks,  C.  J. 
at  Hereford,  1745.)    Yet  there  is  one  case  of   that  sort  in  which 
liie  prosecutor  is  not  allowed  to  examine  to  any  particular  fact  without 
giving  previous  notice  of  it  to  the  defendant ;  and  that  is,  where  a  man 
.is  indicted  for  being  a  common  bairetor;  and  the  reason  is,  such  io« 
dictmcnts  are  commonly  against  attomiea,  whose  profession  it  is  to  follow 
law-suits;  and  it  is  a  difficult  matter  to  draw  the  line  between  that  and 
acting  as  a  barretor ;  therefore  it  makes  it  necessary  for  him  to  know 
what  particular  facts  are  to  be  given  in  evidence,  that  he  may  be  pre:^ 
pared  to  shew^  that  he  was  fairly  employed  in  those  cases,  and  aeted  in 
his  profession.    But  in  other  criminal  cases,  the  prosecutor  cannot  enter 
into  the  defendant's  character,  unless  the  defendant  enaUe  him  so  to  do, 
by  calling  witnesses  in  support  of  it,  and  even  then  the  prosecutor  can- 
not examine  to  particular  facts,  the  general  character  of  the  defendant 
OQt  being  pi^t  in  issue,  but  conung  m  collaterally. — Hurd  v.  Martin, 
Cowp.  441. 

In  an  ejectment  by  an  heir  at  law  to  set  aside  a  will  for  fraud  and 
imposition  <committed  by  the  defendant,  he  shall  not  be  permitted  to 
call  witnesses  to  pro^  his  general  good  character. — Goodright,  ex  dem. 
JFaro  v.  Hicks,  Winton  Summer  Assizes,  1789*  cor.  BuUer,  J.(b) 

For  the  same  reason  if  you  would  impeach  die  credit  of  a  witness, 
^*ou  cau  only  examine  to  his  general  charafcter,  and  not  to  particular 
facts ;  every  man  is  supposed  to  be  capable  of  supporting  the  one,  but 
it  is  not  likely  he  siiouM  be  prepaned  *  to  answer  the  other  without  [  *2g7  ] 
"^notice;  and  uuliess  his  general  cfajaracter  ai^d  behaviour  be  in  issue,  he 
hats  no  notice. 

But  other  witnesses  may  be  ^called  to  impeach  his  credit  respecting 
any  matter  reluiiye  to  the  issue :  for  whatever  is  material  to  the  issue, 
<eacb  party  must  come  prepared  to  support  or  deny.  But  a  party  never 
shull  be  permitted  to  produce  general  evidence  to  discredit  hb  owt^ 


CaJ  But  liC  cannot  give  in   evi-  peach  a  will  for  fraud  in  obtaining 

^^ncc  any  instance  uf  inii^coiuluct  it,  I/) rd /Cf^/^yoiz  permitted  the  devisee 

subsequent   to  the  act  ot  adullrry.  to  04] I  persons  10  .the  general   good 

llUam  V.  Faucet t,  2  Lsp.  N.  i\  Ca.  character   of   the    two   subscribing 

562.  witnesses,  who  were  dead.     Doe^  d. 

fit)  Rut  where  the  surviving!; §nb-  Stephenson  \\  Walker,  4.  Ksp.  N.  P. 

\scribing  v^LtnebS  was  culled   to  iin*  Ca.  JO. 

K  K  2                                        witness  j 
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witness;  for  that  would  be  to  enable  him  to  destroy  the  witness  if  he 
spoke  against  him,  and  to  make  him  a  good  witness  if  he  spoke  for  him, 
with  the  means  in  his  hands  of  destroying  his  credit  if  he  spoke  against 
him.  But  if  a  witness  prove  facts  in  a  cause  which  make  against  the 
party  who  called  him^  yet  the  party  may  call  other  witnesses  to  prove 
that  tliose  facts  were  otherwise ;  for  such  facts  are  evidence  in  the  cause, 
and  the  other  witnesses  are  not  called  directly  to  discredit  the  first  wit- 
ness, but  the  impeachment  of  his  credit  is  incidental  and  consequential 
only. — Hardwells.Jarman,  Taunton  Spring  Assizes,  1789*  cor.  Bui* 
kfj  J.  Hastings's  Case,  Ptr  Lord  Chancellor ,  1 1  di  June,  1789.  in  Dom. 
Proc.  (a) 

If  a  particular  fact  go  to  the  competency  of  a  witness,  it  may  he 
proved  by  other  testimony,  as  the  copy  of  a  record  for  perjury,  felony, 
6^c.  So  of  an  interest  in  a  witness  .in  the  event  of  a  cause :  and  whe> 
ther  he  be  interested  or  not  shall  be  decided  by  the  judge.*.*  J6/<f.  and 
Per  Ashhurst,  J.  Taunton  Summer  Assizes,  J773.  After  consulting 
B.  Adams. 


(a)  A  witness  may,  on  cross  exa- 
mination, be  examined  as  to  any  im- 
proper conduct  of  which  he  may 
have  been  guilty,  for  the  purpose  of 
trying  his  credit,  but  when  these 
questions  are  irrelevant  to  the  issue 
on  record,  other  witnesses  cannot  be 
called  to  contradict  the  answers 
he  gives.  P^r  Lawrence^  J.  in  Harris 
v  Tippctt,  2  Camp.  637. 

So  in  a  prosecution  for  larceny, 
the  witness  was  asked  whether  he 
had  not  been  charged  with  robbing 
his  master,  and  whether  he  had  not 
afterwards  said  he  would  be  revenged 
of  him,  and  would  soon  fix  him  in 
Monmouth  gaol ;  he  denied  both. 
The  prisoner*s  counsel  then  proposed 
to  prove  those  facts,  Sed  per  Law- 
rcncct  J'  His  answer  must  be  taken 
down  as  to  the  former,  but  as  the 
words  were  material  to  the  guilt  or 
innocence  of  the  prisoner,  evidence 
may  be  adduced  that  they  were 
spok<;n  by  the  witness.  Yewry*s 
Ca.  ibid,  in  notis. 

It  is  not  competent  to  counsel,  on 
cross  examination,  to  question  a  wit- 
ness concerning  a  fact,  (which,  if 
answered  affirmatively,  is  wholly  ir- 
relevant to  the  matter  in  issue)  mere- 
ly for  the  sake  of  discrediting  him  if 
answered  in  the  negative,  by  calling 


witnesses  to  disprove  what  he  said. 
Spencdy  q.  t*  v.  De  JFillottf  7  East, 
110. 

If  a  witness  answers  questions  that 
he  might  have  objected  to,  his  an- 
swers may  be  used  against  him  in  aa 
action  against  him  for.  a  penalty. 
Smith  V.  BeadncUf  1  Camp.  30. 

In  Durham  Dp,  v.  Beaumont,  1 
Camp.  207,  Lord  EUenbortmgk  re- 
fused to  allow  cvideiKe  that  a  witnci»s 
was  of  good  character  when  fraud 
and  falsehood  were  imputed  to  him- 
Hut  he  agreed  to  the  case  of  Dor,  d. 
Stephenson  v.  JVulker^  4  Esp.  N.  P. 
Ca.  50,  where  evidence  w.is  admitted 
to  shew  the  Character  of  t\io  sub> 
scribing  witnesses  to  a  will,  who  wen* 
dead,  und  a  third  subscribing  witncst 
'having  sworn  to  a  fact  relating  tu 
the  execution  of  the  will,  which,  if 
believed,  would  have  destroyed  the 
validity  of  the  will,  Lord  EUenho* 
rough  saying,  that  they  ought  f 
have  their  credit  supported,  as  tbpy 
would  have  had  if  they  had  been 
alive ;  and  he  cited  Wrigki^  d.  Ctfnur 
V.  Uttkr,  3  Burr.  1 245.  S.  P.  and 
Areson  v.  I^rd  Kinnaird^  6  East, 
195,  for  evidence  of  confession  of  a 
forgery  by  a  deceased  witness  w  er- 
tretnis. 

The 
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The  fifth  general  rule  is,  Ambiguiias  verborum  laiem  verificatione 
suppleiuff  nam  quod  ex  facia  oritur  ambiguum,  terifieatione  facti  toU 
lUur.    Therefore  where  the  testatrix  devised  her  estate  to  her  cousin 
John  Cheere,  there  being  both  father  and  son  of  that  name,  parol  evi* 
ddnce  was  adniitted  to  prove  that  the  son  was  the  person  meant ;  for  the 
heir's  objection  arose  from  parol  evidence,  and  therefore  parol  evidence 
ought  to  be  admitted  to  answer  it.  (Jones  v.  Nezeman,  T.  £4  Geo.  IL 
I  Bla.  6D.     Cheney's  Case,  1590.  5  Co.  68.  S.  V.)(a)    So  if  a  fdttn 
having  two  manors  called  Dale,  levy  a  fine  of  the  nuinor  of  Dide,  cir« 
cnmstabces  may  be  given  in  evidence  to  prove  which  manor  he  intended; 
for  this  is  not  to  contradict  die  record,  but  to  support  it.  (2  Rot,  Abr, 
676.)    Lord  Bacon,  m  his  readiog  upon  thb  maxim,  distinguishes  am- 
biguity mio  patens  and  latens,  and  saith  that  latens  is  that  which  seems 
certain  and  without  ambiguity*  for  any  thing  that  appears  upon  the 
deed  or  instrument ;  but  there  is  some  collateral  matter  out  of  the  deed 
that  breeds  the  ambiguity ;  but  amb^uiias  ^paiens,  t.  e.  that  which  ap»  [  •ggs  i 
pears  to  be  ambiguous  upon  the  deed  or  instrument,  is  never  bolpen  by 
averment ;  for  that  were  in  eflfect  to  make  that  pass  without  deed,  which 
the  Inw  appohsts  shall  not  pass  but  by  deed ;  therefore  where  the  de» 
visee's  name  is  totally  omitted,  parol  evidence  cannot  be  admitted  ta 
explain  an  aittbiguity  which  is  patent,  much  less  will  it  ,be  admitted  to 
:ilter  the  appareiit  meaning  of  the  vrill:  (Battis  v.  Church  v.  Attorn^ 
General,  Sgtb  Jan.  1741,  Per  Hardmicke,  Cane.  £  Atk.  24a)  there* 
fore  when  a  man  gave  £2000  to  hb  brother  John,  and  in  case  of  his 
death,  to  his  wife,  Lord  Chief  Justice  Lee,  would  not  suffer  proof  to 
be  given  that  the  testator  meant  his  brother  should  have  it  only  during 
life.  (Lowfieldir.  Stoneham,  at  Guildhall^  1746.  £  Str.  l£6l.>  But  where 
A,  devised  £400  to  his  wife,  and  made  her  executrix,  without  disposing 
of  the  surplus ;  Lord  Chancellor  Hardwicke  admitted  parol  evidence  to 
shew  the  testator  meant  his  wife  should  have  it,  for  there  was  no  am<* 
biguity  in  the  will,  nor  was  it  to  alter  tlie  apparent  intent  of  the  tes- 
tator ;  for  by  law  she  was  intitled  to  the  surplus  as  executrix,  therefore 
the  evidence  was  admitted  only  to  rebut  the  equity.    (Lake  v.  Lake, 
£d  Nor.  1731.  Ambl.  126.)    But  in  Brown  v.  Selu:in,  in  Oom.  Proc. 


(a)  Where  a  father,  ii^  a  letter 
written  to  a  person  in  treaty  with  him 
for  the  marriage  of  his  daughter,  pro- 
mised to  give  her  £500  on  the  mar- 
riage, and  security  for  ^500  more 
at  his  death,  which  security  was 
never  given,  and  the  daughter  died 
before  the  futher.      In    an    action 


by  the  husband  against  the  fa- 
ther's executors,  Lord  Kenyan  would 
not  allow  parol  evidence  of  the  fa- 
ther's intention  to  bequeath  bis 
daughter  £500  if  she  should  survive 
him,  but  he  permitted  the  plaiuti(f 
to  recover.  Whiting  v.  Richards^  at 
Cuildhalt,  M.  30  Geo.  ill.  MS.  Ca. 

1735. 
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1735.  (Ca.  Teint>.  Talb.  240.  4  Bro.  P.  C.  179,  fol.  c*t.  3  Bro.  P.  C. 
607,  8vo.  edit.)  the  testatot  having  expressly  devised  the  residue  of  Ins 
personal  estate  to  his  esecutorsy  one  of  whom  owed  him  money  upon 
bond,  parol  evidence  vas  refused  to  be  admitted  to  prove  the  testator 
Bdeant  to  extinguish  the  bond  debt  by  making  the  obligor  executor;  for 
that  vi'ould  have  been  to  have  altered  the  apparent  intent,  and  not  simplj 
to  have  rebutted  an  equity. — See  more  of  Parol  Evidence,  ante. 

The  sixth  general  rule  is,  In  every  issue  the  affirmative  is  to  be  proved. 
A  negative  cannot  regularly  be  proved,  and  therefore  it  is  sufficient  to 
deny  what  is  affirmed  until  it  be  proved ;  but  w*bea  the  affirmative  is 
proved)  the  other  side  may  contest  it  with  opposite  proofe  ;  for  this  is 
not  properly  the  proof  of  a  negative^  but  die  proof  of  some  proposi- 
tion totally  inconsistent  with  what  is  affirmed :  (a)  as  if  the  defendant  be 
charged  with  a  trespass,  he  need  only  make  a  general  denial  of  the  fact ; 
and  if  the  fact  be  proved,  then  he  may  prove  a  proportion  inconsistent 
with  the  charge,  as  that  he  was  at  another  place  at  the  time,  or  the  like. 
But  to  this  rule  there  is  an  exception  of  such  cases  where  the  law 
presumes  the  affirmative  contained  in  the  issue.  Therefore  in  au  in- 
formation against  Lord  ^<t7/i/ar  for  refusing  to  deliver  up  the  rolls  of 
the  auditor  of  the  exchequer ;  the  court  of  exchequer  put  ibe  plaintiff 
upon  proving  the  negative,  m.  that  he  did  not  deliver  tbetn  $  for  a  per- 
son shall  be  presumed  duly  to  execute  bis  o^ce  till  the  contrary  ap- 
pear, (b) 
'  The  seventh  general  rule  is.  That  no  evidence  need  be  given  of  what 
is  agreed  by  fhe  pleadings :  for  the  jury  are  only  sworn  to  try  die  matter 
in  issue  between  the  parties,  so  that  nothing  else  is  properly  belbre 
them,  (c)  In  replevin  the  defendant  avowed  taking  the  caltl^^  damage 
feasant  in  loco  in  quo,  as  parcel  of  his  manor  of  K.  the  pi vntiif  replied. 


(a)  To  this  rule,  however,  says 
Gilb.  (Law  of  Evid.  148.)  thorc  is  an 
exception  of  such  cases  where  the 
lavv  presumes  the  aflirmative  con- 
tained in  the  issue,  as  where  a  man 
IS  charged  with  not  doing  an  act, 
which  by  the  law  he  is  liable  to  do, 
for  the  law  presumes  every  man  does 
his  duty  to  society  till'  the  contrary 
is  proved. 

{b)  So  where  an  action  was  brought 
against  the  East  India  company,  for 
putting  on  board  plaintiff's  ship  a 
cask  containing  combustible  var- 
nish, without  noticing  its  contents, 


whereby  the  ship  was  destroyed. 
This  exception  to'  the  rule  was  rr- 
cognized,  and  held  that  plaintiff 
shoulcl  prove  that  defendants  did  nut 
give  notice,  and  for  that  purpose  be 
niust  call  either  the  man  who  dc- 
livered  or  he  who  received  the  casi 
on  board,  to  shew  what  then  passed. 
JViiUami  v.  East  India  Company ^  3 
East,  192. 

(c)  Where  matters  of  law  and  fact 
are  limited,  they  mast  be  pleaded 
specially,  (as  coverture)  otherwise 
the  matters  of  law  arc  referrable  to 
a  jury. 

diat 
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that  it  was  parcel  of  the  manor  of  X.  and  made  title  to  it,  and  traversed 
that  die  manor  of  K,  was  the  freehold  of  the  defendant :  he  was  not 
admitted  to  prove  that  K,  was  no  manor,  for  that  is  admitted  by  the 
traverse. — Jnon,  Dy.  183.  c.  5S.(a) 

The  jury  cannot  find  any  thing  against  that  which  the  parties  have 
affirmed  and  admitted  of  record,  though  the  truth  be  contrary ;  but,  in 
other  cases,  though  the  parties  be  estopped  to  say  the  truth,  the  jury 
are  not ;  as  in  Goddard's  Case,  (1583.  £  Co.  4  b.)  where  the  bond  was 
dated  nine  mouths  after  the  execution,  and  after  the  death  of  the 
obligor. 

In  trespass  for  throwing  down  and  carrying  away  stalls,  as  to  all  the 
trespass  but  the  throwing  them  down^  the  defendant  pleaded  not  guilty ; 
and  as  to  the  throwing  them  down  a  special  justification,  and  therein 
justified  both  the  throwing  down  and  carrying  away ;  and  on  the  issoe 
joined,  the  judge  at  the  assizes  would  not  try,  whether  the  defendants 
were  guilty  or  not  of  carrying  away  tlie  stalls,  because  they  had  confessed 
it  by  their  justification :  and  on  motion  for  a  new  trial  it  was  denied, 
because  the  jury  could  never  find  the  defendants  not  guilty,  contrary  to 
tlieir  own  confession  upon  the  record,  though  in  another  issue. — E* 
4  Aanef  K,  Bi  Salk.  MSS.  Note.  This  case  was  before  the  statute 
enabling  defendants  to  plead  double,  (b) 


Q<jS/j 


(a)  To  trespass  brought  defendant 
pleaded,  ihat,  from  time  whereof,  ^c. 
an  ancient  messuage  and  twelve 
acres  of  land  were  a  customary  tene- 
ment of  a  manor,  and  that  from  time 
whereof,  SfC,  there  was  a  custom 
within  the  manor  that  the  customary 
tenants  of  said  customary  tenement 
should  have  aright  of  common.  The 
replication  travci^^d  the  custom,  and 
is!>ue  was  joined  upon  it.  Pluintiff 
ciffercd  evidence  that  the  messuage 
had  been  built  within  the  last  twenty 
years,  and  not  upon  the  scite  of  the 
ancient  messuage.  This  evidence 
was  held  good  to  disprove  the  cus- 
tom, and  admissible.  Dtuutan  v. 
Tresidcr,  5  T.  Rep.  2. 

{kj  In  trespass,  the  defendant 
pleaded,  Ist.  uot  guilty;  2d.  by 
leave  of  the  court,  he  pleads  lilfcrum 
tenementum  in  I^. ;  3d.  as  to  taking 
furniture  out  of  the  house,  he  justi* 
fics  as  bailiff  to  D.  and   that  he 


took  them  as  a  distress.  Objected, 
that  the  defendant  could  not  plead 
the  several  pleas  without  leave  of 
the  court.  But  it  was  determined, 
thai  upon  not  guilty  pleaded,  a  free- 
hold may  be  given  in  evidence,  and 
that,  since  the  statntc  which  intro- 
duced double  pleadings,  the  prac- 
tice has  been  to  shew  it  was  with 
leave  of  the  court;  when  the  dc* 
fendant  justifies  he  confesses  the 
trespass,  or  rather  the  facts  charj^ed 
as  a  trespass.  Bartholomcu)  v»  Ire^ 
land,  Andr.  lOp. 

The  rule  of  pleading  a  special 
justification  is,  where  the  matter  of 
it  cannot  be  given  in  evidence  upon 
the  general  issue. 

If  a  verdict  is  given  without  any 
evidence  at  all,  or  against  plain  evi- 
dence, or  if  against  the  weiji^ht  of  evi- 
dence, or  against  law,  it  ought  nut  to 
stand.  Per  fViiuiot,  J.  in  Grant  v. 
Vaughan,  3  Burr.  1525. 


The 
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The  eighth  general  rule  is,  Tbat  whensoever  a  man  caimot  li;»ve  ad« 
vantage  of  the  special  matter  by  pleadmg,  he  maj  give  it  in  evid^nicc  on 
the  general  issue.  (2  HoL  Abr.  GB2.)  Vox  example,  A*  canuot  justify 
the  killing  another,  therefore  he  may  give  tiu^  special  matter  in  evidence 
[  *2g9  ]  on  the  general  issue,  as  that  ii  was  ^se  defendendo,  8fc.  {Co.  lAtl.  283.) 
So  in  trover  for  goods,  the  defendant  may  give  iu  evidence,  that  he  took 
tliem  for  toll  on  the  gen/eral  issue  of  not  guilty,  because  be  could  not 
plead  it ;  but  it  would  be  otlierwise  in  trespass  for  taking  the  good% 
because  there  he  might  have  pleaded  it. — ColcheUer  Citif  v.  Loudon  Ciijf, 
E.  1631.  W.Jo.  240. 

The  nuith  general  rule  is^  That  if  the  substance  of  the  issue  be  proved, 
it  is  sufficient.  CaJ  {Co.  Liti.  282.)  in  an  action  of  waste  for  cttitiog  tweotj 
ash  trees,  proof  that  he  cut  ten  is  sufficient,  for,  in  effect,  the  iss|ie  is 
va^teor  no  waste.  {Fosters.  Jackson^  T.  1612.  Hob.  55.)  Sq  in  debt 
upon  a  bond  conditioned  to  perforoi  covenants,  and  breach  aligned  in 
cutting  down  twenty  trees.  (S.  C.)  So  in  account^  if  the  defendant  plead 
an  account  before  A.  and  B.  and  issue  thereon,  proof  of  aa  account 
l^efore  A,  is  sufficient.  But  if  the  bsue  were,  whether  A.  aud  B.  were 
churchwardens,  proof  that  one  w  as  and  not  the  other  would  not  be  suf- 
ficient?—? RoL  Abr.706.  pi.  38. 

If  the  issue  be,  whether  Lord  Delaware  demised,  proof  that  A,  B. 
wlio  was  not  then,  but  now  is.  Lord  Delaware,  is  not  sufficient,  for 
whether  he  were  at  the  time  of  the  demise,  Lord  Delarcare,  is  part  of 
the  issue.  So  in  replevin,  if  the  defendant  avow  damage  feasant,  and 
the  plaintiff  justify  for  common,  and  aver  that  the  cattle  were  levant  and 
couchant,  and  issue  thereon,  proof  only  for  part  of  the  cattle  is  not  suf« 
ficient.— &7oper  v.  Allen,  T.  lOlQ.  2  Rol.  Abr.  706. 

The  plaintiff  declared,  that  he  had  J.  S.  and  his  wife  in  execution, 
and  that  the  defendant  suffered  them  to  escape.  Special  verdict  tbat 
the  husband  only  was  taken  iu  f^^ecution,  (it  being  for  a  debt  due  from 


CaJ  As  the  evidence  must  be  ap- 
plied to  the  particular  fact  in  dis- 
])utc,  evidence  which  does  not  relate 
to  the  issue, or  is  in  some  manner  con- 
nected with  it,  cannot  be  received. 
Mur  can  character  be  called  in  ques- 
tion in  a  civil  cause,  unless  put  in 
issue  by  the  very  proceeding  itself, 
for  every  case  is  to  be  decided  on  its 
own  circumstances,  and  not  to  be 
prejudiced   by  any  matter  foreign  to 


it.  See  (the  fourth  general  rolo) 
ante,  p.  295  a.  And  so  in  criminal 
cases  evidence  of  character  is  only 
admitted  in  prosecutions  which  sub- 
ject a  man  to  corporal  punishment, 
and  not  in  actions  for  informations 
or  penalties,  though  founded  on  the 
fraudulent  conduct  of  the  defendant. 
Attorney-general  v.  Bovmax,  cor. 
Eyre,  C.  B.  cited  in  2  Bos.  &  Pull. 
532,  n.  (a) 


die 
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4ie  wife  before  coverture)  and  tlwt  he  escaped.  The  cmnt  held  Att  the 
substance  of  the  issue  was  found  and  gave  judgment  for  the  plaiatiff.— « 
Modern  V.  Herbert,  M.  l66(X  1  Sid.  $. 

in  error  to  reverse  a  fine,  for  that  the  pkiintiff  was  bejond^  tfc.  If 
the  defendimt  plead  that  the  pkintiff  returned  into  the  realm  in  August, 
and  issue  thereupon,  if  i%  be  proved  that  he  returned  al  anj  time  withis 
jive  years  it  is  sufficient.  {Oxford  v.  Waterhousey  £•  15  Car.  I.  Mar.  25.) 
In  debt  against  an  executor  the  defendant  pleads  that  the  testator  was 
taken  in  execution  by  a  ca.  so.  if  it  be  proved  that  he  was  takes  by  an 
ettias  ca,  sa*  it  is  enough,  but  proof  that  he  had  been  taken  by  a  capias 
pro  Jine,  or  by  a  cajrias  utlagatumf  would  not  mainlaia  the  plea.  If 
Mftlkwiy  at  the  suit  of  ^.  be  pleaded,  and  the  record  prove  outlawry  at 
tiie  suit  of  C  it  is  sufficient. — Foster  v.  Jacks<Hi,T,  1612.  Bob.  53.  54. 

Debt  upon  bond  against  the  d(&fendant,  as  brother  and  heir  to  J,  S. 
upon  issue  riens  per  descent,  the  jury  found  that  the  *  obligor  was  feised  [  *dOQ  1 
in  fee,  had  issue  and  died  seised,  and  that  the  issue  died  without  issue, 
whereupon  the  land  descended  to  the  defendant,  as  heir  to  the  son  et 
his  brother,  and  the  court  held  that  the  issue  was  found  against  the  plaii^ 
tiff;  for  the  defendant  had  nothing  as  immediate  heir  to  liia  brother,  and 

« 

if  )ie  would  charge  him  as  collateral  heir,  he  ought  to  have  a  speeia\ 
declaration. — Jenk's  Ca,  U.  16£8.  Cro.  Car.  161.  jtfwn.  Dy.S68. 
•  But  if  A.  settle  an  estate  upon  himself  for  life,  remainder  to  his  first 
and  other  sons,  in  tail,  remainder  to  his  own  right  heirs,  and  enter  into 
a  bond  and  die,  leaving  a  son,  who  dies  without  issue,  whereupon  the 
uncle  enters,  he  may  be  chared  as  brother  and  heir  of  ^.  for  he  mus^ 
make  himself  heir  to  him  who  was  last  actually  seised. — Kellonv.  Ronh 
den,  T.  168C|.  Carth.  1£6. 

.  It  is  necessary  towards  the  better  comprehending  of  this  rule,  to  see 
in  what  cases  niodo  el  forma  is  of  the  substance  of  the  iqsue;  for  where 
}t  is,  it  must  be  proved,  (a) 

Where  the  issue  is  joined  on  the  point  of  the  action,  there  modo  et 
forma  is  mere  form,  and  need  not  be  pi^ved;  as  where  a  demandant  in 
casu  proviso  counts  of  an  alienation  in  fee,  and  the  tenant  says,  uoh 
alienavit  modo  et  forma,  and  the  jury  find  (or  evidence  is  given  of)  an 
alienation  in  tail,  it  is  sufficient;  for  the  point  and  gist  of  the  writ  is, 
whether  tenant  in  dower  aliened  to  tlie  disherison  of  the  demandant.  (Co, 


(a)  It  is  a  general  rule,  that  the     curostnntial  part  of  the  pica.    liar" 
words  "  mmlo  ct  forma.,'*  go  only  to     ris  v.  Ferrand,  Ilardr.  d^« 
the  substantial,  and  nut  to  the  cir* 

Liitf 
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ZtV^^Sl.)  So  in  replevin,  where  the  defendant  avowed  the  taking,  as 
a  commoner,  damage  feasant,  the  plaintiflf  in  bar  said  J.  S.  was  seised 
of  an  house  and  land,  whereto  he  had  common,  and  demised  unto  him 
the  30th  of  March,  to  hold  from  the  feast  of  the  Annunciation  next 
before  for  a  jear,  tiie  defendant  traversed  the  lease  modo  tt  forma « 
the  jury  found  that  J.  S.  made  a  lease  to  the  plaintiff  on  the  25ch  of 
March  for  one  year ;  (a)  and  though  tliis  be  not  the  same  lease  as 
pleaded,  for  this  begins  on  the  day,  and  the  other  from  the  daj,  yet 
the  plaintiff  had  judgment;  for  the  substance  of  the  issue  is,  whether 
the  plaintiff  have  such  a  lease,  as  by  force  (hereof  he  might  use  the  com- 
mon, (b)  Yet  it  must  not  depart  altogether  from  the  form  of  the  issue, 
as  if  it  had  been  found  that  he  had  a  right  of  common  by  lease  from 
unolher. — Pope  v.  Skinner,  T.  I6l4.  Hob.  72. 

L.  brought  an  action  upon  a  promissory  note  of  thirty  pounds,  to 
which  the  defendant  pleaded  that  the  plaintiff  was  indebted  to  him  in 
f  •  501  3  ^  lai^ger  sum,  scilicet  sixty  pouuds,  which  far  exceeded  the  ^damage  laid' 
in  tU^  declaration ;  the  plaintiff  replied,  that  he  was  not  indebted  to  the 
def|Plids|fit  in  the  sum  of  sixty  pounds  modo  et  forma,  and  on  demurrer 
(fQr  the  plaintiff  might,  for  any  thing  appearing  to  the  contrary  in  his  re- 
plication, Qwe  th^  defendant  fifty-nine  pounds,  nineteen  shillings,  and 
eleven  pencp  halfpenny ;  and  therefore  it  was  insisted,  that  he  bad  ten- 
dered an  immaterial  issue)  (he  court  held  that  the  substance  of  the  repli- 
cation was,  that  the  plaintiff  was  not  indebted  to  the  defendant  in  so 
much  as  would  exceed  liis  Qwn  demand  in  the  declaration,  and  that  was 
the  question  for  the  court  and  jury,  whether  he  were  so  indebted  to  the 

s 

defendant  as  to  exceed  his  dei^^and,  and  not  precisely  how  much ; 
(Larfgdon  v.  Knight,)  and  a  case  was  cited  by  Mr.  Filmer,  (Joy  v. 
Roberts,  5.  6i  G  Geo.  II.  in  Scacc.)  which  wa9  allowed  to  be  law, 
where  in  debt  upon  bond  conditioned  to  pay  que  thousand  pounds 
the  defendant  pleaded,  that  at  the  time  of  the  |>ill  the  plaintiff  owed  the 
defi^ndant  fifteen  hundred  pounds,  to  which  the  plaintiff  replied,  that  be 
was  not  indebted  to  him  in  fifteen  hundred  pounds  modo  ^t  forma,  as  al- 
ledged,  and  issue  tliereon,  and  verdict  for  the  plaintiff,  and  upon  mo- 


faj  From  thence  next  cnsuinj^. 

CO  J I  /)rd  Uobart  adds,  ''N.  B.  That 

**  in  this  case,  the  jury  might  have 

**  found  directly  against  the  plain- 

•*  t^fF,    «07/  dimisit  modo  et  formdf 

and  could  not  safely  have  found  a 

general  verdict  for  plaintiff,  so  that 

the  judgment  of  law  upon  the  ver- 


<i 


<i 


*^  diet,  is  in  manner  against  the  ver' 
'*  diet."  And  in6'.C.  it  was  jt^nted, 
that  if  be  had  declared  in  the  sarce 
manner  in  tfectioMe  ^firmce^  it  would 
have  been  against  him  clearly,  ft.r 
there  lo  demands  and  recovers  the 
term.    Pope  v.  Skinner,  Hob.  73. 

tion 
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tioii  in  arrest  of  judgment,  one  question  was,  Mfhether  the  issue  were 
^vell  joined,  and  the  court  held  it  was*  (a) 

Covenant  by  a  lessee  against  his  lessor,  and  breach  assigned  on  the 
covenant  for  quiet  enjoyment,  for  that  the  lessor  ousted  him, — the  de- 
fendant pleaded  that  he  entered  to  distrain  for  rent,  and  traversed  that 
be  ousted  him  de  pramissis ;  the  plaintiflF  demurred,  for  that  be  di4 
not  traverse,  that  he  ousted  him  de  priemssis  or  of  any  part  thereof. 
Sedper  curiam  the  plea  is  good,  and  proof  of  any  part,  had  the  plaintiff 
joined  issue,  would  have  been  sufficient. — Rex  v,  Harris^  E.  1 1  W.  Ill^ 
1  Ssjlk.  «60. 

But  when  a  collateral  point  in  pleading  \s  traversed,  then  modo  ef 
forma  is  of  the  substance  of  the  issue  and  must  be  proved ;  as  if  a 
(eoffmpnt  be  alledged  by  two,  and  tliis  is  traversed  modo  et  forma,  and 
it  is  found  the  feoffment  of  one,  there  modo  et  forma  is  material :  So 
if  a  feoflfment  be  pleaded  by  deed,  and  it  is  traversed  ab$que  hoc  quod 
foxffavit  modo  eiforma^  the  jury  cannot  find  a  feoffment  without  detd,(fi\ 
But  though  the  issue  be  upon  a  collateral  point,  yet  if  by  finding  part  of 
^t,  it  shall  appear  to  (he  court  that  no  such  action  lies  for  the  plain* 
tiff,  no  more  than  if  the  whole  had  been  found,  there  modo  et  fornix 
are  but  words  of  foron ;  as  l^  trespass,  quare  vi  et  armis,  if  the  de- 
fendant plead,  that  the  plaintiff  hold^  of  him  by  fealty  and  rent,  *  and  [  •309 1 
for  rent  behind,  he  came  to  distrain,  and  the  plaintiff  deny  that  he 
holds  of  him  modo  et  forma,  and  the  jury  find  (or  evidence  prove)  that 
he  holds  of  him  by  fealty  only,  the  writ  shall  abate,  for  by  the  statute, 
of  Marlb.  c.  3.  no  tenant  can  maintain  trespass  against  his  lord,  (c)  so  the 
matter  of  the  issue  is,  whetiier  he  hold  bf  him  or  not ;  but  it  would 
have  been  otherwise  in  replevin,  for  there  the  avowant  being  to  have. 

fi  return  n^ust  make  a  good  title  in  omnibus.--Co.  lAtt.  282. 

See 


(a)  An  immaterial  issup  is,  when  "  et  cansueiudinUnUf  qua  $ibi  dcbere 

issue  is  joined  upon  a  fact,  which  "  dicat^  id  pro  re  alterd  vnde  ad> 

docs  not  tend  to  the  detcripinatio^  '*  dominvm  foodi    pertinent   diitric" 

of  the  dispute  between  the  parties^  *'  tionesfoccrCy  et postca conveniatur^ 

yet  if  there  be  a  verdict  upun  it,  it  .   '*  quod  ttnens  ca  sibi  nan  debeaty  non 

may  ascertain  the  fact,  so  as  to  set-  ,  "  idea  puniatur  dominus  per  redemp^ 

tic  the  dispute.    Ca.  Temp,  Ilardw,  **  tionenty    si   permit  fat  districtiones. 

3^6.  V  deliberari  secundum  legem  et  con- 

(h)  But  an  issue  merely  informal,  **  sueludinem  regni,  sed  amercietur^ 

is  aided  by  the  statute  of  jeofails.  V  lel  ut  hactcnus  consuetum  est,  et 

(c)  At  the  common  law,  trespass  *'  tenens^  versus  eum  recuperet  damna 

Ti  etamiis  did  lie.     By  stat.  il/ar/^.  *^  sua,** 

c.  3,  sup.  *'  Si  quis  major  vel  minor  This  branch  is  interpreted,  that 

**  (i.  e.  Dominus,)  district io9tem  focit  the  lord  shall  pay  no  fine,  therefore, 

^  super  tenentem  suum  pro  servitiis  siuce  this  act,  no  action  of  trespass 

vi 
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See  more  of  the  natare  and  general  rules  and  principles  of  the  law 
of  evidence,  and  of  the  onus  probandif  in  Mr.  Peak^s  Law  of  Evidence, 
4lh  ed.  at  large;  and  briefly  in  Bridgm.  Anal.  Dig.  of  Eq.  Ca.  tit  Erid. 
sect.  I.  (2d  ed.) 


vi  ei  artniSf  licth  against  the  lord,  in 
this  case,  for  then  he  should  pay  a 
fine.  But  this  is  to  be  intended, 
ivherc  the  lord  himself  doth  distrain ; 
for  if  his  bailiff  take  a  distrcsn  where 
nothing  is  in  arrear,  there  trespass 
It  ei  armis  licth  against  him,  because 
the  bailiff  is  not  dominw ;  and  so  it 
is  against  a  guardian  in  socage.  And 
if  the  lord  himself  doth  cut  any  wood, 
or  break  the  house,  or  feed  the  ground 
of  his  tenant,  or  the  like,  which  he 
doth  not  in  respect  of  his  seigniory, 
trespass  vi  et  armis  licth,  for  he  doth 
not  these  things  as  duminus. 

And  donumu  in  this  act  is  extended 
to  the  lessor  upon  a  lease  for  life,  or 
for  years,  made ;  for  lessee  for  years 
shall  do  fcahy  also;  but  if  the  lessor 
put  out  the  lessee  for  years,  nr  dis- 
seize tenant  for  life,  or  do  any  act 
not  as  dominus,  the  lessee  shall  have 
trespass  vi  et  ttrmis  against  him.  2 
J/ist.  105,  106. 

Ergo,  if  a  landlord  distrains  in 
person,  trespass  vi  et  armis  does  no; 


lie,  si  penmttaiuT,  but  the  tenant 
may  replevy. 

Where  plaintiff  declared  that  de- 
fendant retained  him  in  husbandry, 
and  defendant  pleaded,  that  be  did 
not  retain  him  modo  et  forma^  and 
it  appeared  that  he  was  retained  in 
another  scrYtce,  the  issue  was  found 
against  the  plaintiff,  it.  v.  Coxcntry 
Bp,  Q  And.  U3. 

But  where  in  waste  plaintiff  de* 
dared,  that  defendant  n-as  seised  in 
fee,  and  made  a  feoffment  to  the  u^ 
of  himself  for  life,  remainder  to 
plaintiff  in  fee,  and  defendant  plead- 
ed, that  he  was  seised  in  fee,  absq. 
hoc,  he  made  a  feoffment,  modo  et 
format  on  which  the  jury  found,  that 
be  made  a  feoffment  to  the  use  of 
himself  for  life,  and  then  for  tbcu^c 
of  J.  S,  for  life,  satfs  waste,  though 
it  nppeared  the  plaintiff  had  no  cause 
of  action,  yet  that  not  bein^  in  is8ue, 
he  recovered  a  verdict.  Eat/re  v. 
Diurat,  Ow  91. 
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PART  VII. 

CONTAINING   ONE   BOOK    OF 

GENERAL  MATTERS  RELATIVE  TO  TRUL- 


INTRODUCTIOxV. 


Xl  AVING,  in  the  several  foregoing  parts  of  this  work,  taken  notice  of 
the  various  actions  which  may  be  brought,  the  several  issues  that  may 
be  joined  thereon,  and  the  evidence  tvhich  is  proper  to  be  admitted  on 
such  issues,  as  also  of  the  nature  of  evidence  in  general,  and  of  such 
rules  relating  thereto  as  are  universal  and  equally  applicable  to  all  cases, 
I  shall  conclude  by  treating  of  some  other  general  matters  relative  to 
trials  at  Nisi  Prim  under  the  following  heads  : 

Chap.  1.  Of  Juries. 

2.  Of  Pleas  puis  darraign  continuance. 

3.  Of  Abatement  by  the  death  of  parties. 

4.  Of  Demurrer  to  evideuce. 
6.  Of  Bills  of  exception. 

6.  Of  Defects  amendable  after  verdict,  or  aided  by  it« 

7.  Of  New  Tiials. 

8.  Of  Costs. 


CHAPTER  I.  f  304  ] 


OF  juntKS. 


At  common  law  the  issue  was  tried  io  the  court  where  the  suit  was 
depending;  but  this  being  attended  with  great  inconvenience  and  expencc, 
the  statute  of  JVestminster  2.  c.  SO.  ordained,  that  all  pleas  in  either 

bench, 
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bench,  which  require  only  an  easy  examination,  shall  be  determined  in 
the  country  before  the  judges  of  assize,  (a) 

This  was  the  origin  of  trials  at  nisi  prius,  the  42  £.  III.  c.  1  !•  after* 
iN^ards  regulated  the  process  of  the  venire,  &c.  and  put  diem  upon  the 
footing  they  now  are. 

N.  B.  The  statute  of  Westminster  2.  extendmg  only  to  the  courts  of 
K,  B,  and  C.  B.  whenever  an  issue  is  joined  in  the  exchequer,  and  to 
be  tried  in  the  county,  there  is  a  particular  commission  authorizing  die 
judges  of  assize  to  try  it. 

Before  the  statute  of  3  Geo,  II.  c.  25.  the  sheriff  used  to  retom  a  se- 
|>arate  jury  in  every  cause ;  but  that  act  ordains  that  he  shall  return  only  one 
panel  for  the  trial  of  alt  Causes,  such  panel  not  to  consist  of  less  than 
forty-eight,  nor  more  tlian  seventy-two,  (without  the  particular  order  of 
the  judges  who  go  the  circuit)  and  their  names  are  to  be  put  into  a  box, 
and  drawn  in  the  manner  we  daily  see. 

However,  as  there  is  a  clause  in  that  act  empowering  the  court  upon 
motion  to  grant  Special  Juries,  it  will  be  proper  to  take  some  notice  of 
what  is  particularly  relative  to  them,  before  1  enter  into  such  matters  as 
are  equally  relative  to  Juries  in  general. 

From  the  penning  of  the  act  it  appears  to  extend  only  to  trial  of  any 
issue  joined,  therefore  the  court  will  not  grant  a  special  jury  upon  a  writ 
of  enquiry. — Symonds  v.  Parminter,  M.  21  Geo.  11.  (ft) 

Special  Juries. — ^The  method  of  striking  them  is,  for  the  sheriff  to  attend 

the  secondary  or  roaster  with  his  book  of  freeholders  at  the  time  appointed 

by  the  master  for  that  purpose,  who  is  to  give  notice  to  their  attorniet 

on  botti  sides  to  be  present,  the  master  then  takes  forty-eight,  out  of 

which  each  party  strikes  twelve,  and  the  remaining  twenty-four  are  re- 

t  *  305  ]  turned.     If  the  attorney  on  one  *  side  only  attends,  the  master  ia  to 

strike  out  the  twelve  for  turn  who  is  absent,  (c) 

In 


{a)  At  common  law,  the  jurors 
\<\\o  made  iletault  wcie  excused  their 
issues,  if  a  full  jury  appeared. 

Juries  try  issue  un  f'aets,  either  at 
Kisi  Prius,  or  in  cases  of  great  vaiue 
and  didiculty  at  bar,  under  the  sta- 
tute of  IVcslminstcr  2.  Jn  this  case 
there  is  a  special  jury  struck,  of  the 
inost  consideiablc  fiecholdirs. 

(A)  This  case  is  rcporl.ed  in  2  Stra. 
leb'p.  1  nils,  78.  86.  1  Bla.  20, 
but  not  to  this  point.  The  most  im- 
portant case  on  the  subject  of  special 
juries,  seems  to  be  that  of  Rex  v. 


Ferry,  5  T.  Rep.  453.  460.  Thotgh 
the  court  will  not  grant  a  special 
jury  on  a  writ  of  enquiry,  yet  when 
it  is  to  be  executed  before  the  C.  J. 
or  a  judge  of  assize,  it  i^  usual  to 
move  the  court  for  the  sheriff  to  re^ 
t  u  r  n  a  good  j  u  ry .  2  'idd's  Prac.  510. 
712,  (4th  ed.) 

(c)  So  if  the  defendant  neglects  to 
attend  the  striking  a  »pt:cial  jury, 
the  master  may  &tr»kc  out  the  Iwcii- 
ty-four  ex  parte,  R,  v.  HartfComp. 
412. 

And  if  it  be  not  expressed  in  the 

rul0 
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In  order  to  prevent  improper  applications  for  special  juries,  the 
3  Geo.  II.  enacted,  that  the  party  applying  for  such  special  jury  to  be 
struck  should  pay  the  fees  for  striking,  and  not  be  allowed  the  same  upon 
taxation  of  costs.  However,  that  being  the  smallest  part  of  the  expence 
was  found  insufficient,  therefore  the  24  Geo.  II.  c.  18.  enacts,  that  he 
shall  pay  all  the  expences  of  the  special  jury,  and  shall  not  be  allowed 
it  in  costs,  unless  the  judge  certify  in  open  court  on  the  back  of  the 
record,  that  it  was  a  cause  proper  to  be  tried  by  a  special  jury.  And 
in  order  to  lessen  the  expence  of  special  juries,  the  same  act  directs 
that  no  special  juryman  shall  have  more  than  one  guinea  for  his  attend- 
ance. 

The  party  at  whose  request  the  special  jury  was  struck,  may  notwith- 
standing that,  challenge  the  array.  {Rex  v.  Johnson^  qua.  tamen.)  So  he 
may  challenge  the  polls,  (a)  And  if  from  such  challenges,  or  front  non- 
attendance,  there  are  not  sufficient  to  make  a  jury,  either  party  may  pray 
a  tales,  (b)  The  usual  method  now-a-days  is  to  draw  such  tales  out  of 
tlie  box ;  though,  where  it  is  desired  by  the  gentlemen  of  the  panel  who 
appear,  and  consented  to  by  the  parties,  thd  sheriff  may  return  such 
other  gentlemen  as  can  be  procured  to  attend,  to  whom  the  parlies  have 
no  objection,  though  by  the  7  Sc  8  W,  III.  c.  23.  s.  3.  the  sheriff  is 
directed  to  return  such  as  are  returned  upon  some  other  panel,  fc)  And 
note;  that  in  indictments  and  informations  neither  the  prosecutor  nor 
the  defendant  can  pray  a  tales  without  a  warrant  from  the  attorney-gene- 
ral.—rer/ii  ^. /.  V. ^ ,  T.  19  Car.  II.  1  Lev.  223.  R.  v.  Banks, 

M.  3  Ann.  6  Mod.  246. fc/; 
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rule  for  the  master  to  strike  a  spe- 
cial jury,  that  lie  shall  strike  forty- 
eight,  and  each  of  the  parties  shall 
Strike  out  twelve,  the  master  is  to 
ilrikc  out  twenty-four,  and  I  he  par- 
lies have  no  liberty  to  strike  out  any. 
Anon,  Salk.  405. 

So,  if  the  sheriff  be  changed  after 
the  jury  is  nominated,  and  before  it 
is  struck,  yet  the  parties  may  pro- 
ceed.    R.  v.  //fl/Y,  sup. 

And  where,  after  the  jury  has  been 
struck,  the  cause  goes  off  for  want 
of  jurors,  no  new  jury  can  be  struck, 
but  the  cause  must  be  tried  by  the 
jury  first  nominated.  Jl.  v.  Ter/-^, 
5  T.  R.  ^53. 

(fl)  Note,  The  late  act  makes  no 
difference  iu  challenges,  whether  a 
special  jury  or  not.  Either  plaintiff 
or  defendant  may  challenge  propter 


defectum  or  delictum^  where  no  knight 
is  ri'turncd,  6fC,  But  the  challengo, 
propter  affect ionem  can  only  be  made 
by  the  person  to  whom  he  is  not  re- 
lated. The  oath  of  the  trier  is  as 
follows  :  **  You  shall  "xvU  and  truly 
say  •whether  A.  B.  (the  juror)  stands 
indifferent  betzvecfi  the  parties  to  this 
issue,"  Anon,  Salk.  152.  If  ihc 
sheriff  be  related  to  both  parties,  ei- 
ther may  challen<?e  him. 

(6)  Vide  14  £/;;:.  c.  9.  35  Hen. 
VIII.  c.  6.  S.6. 

(c)  If  a  man  be  challenged  as  a 
juryman,  he  cannot  afterwards  be 
sworn  as  a  talesman.  Parker  v, 
Thornton,  2  Raym.  UIO.  Stra.  640. 

{d)  So  a  warrant  for  a  tales  \n  a 
county  palatine  must  come  from  the 
Attorney-General,  ii.  v.  Lamb^  4 
Burr.  2171. 

To 
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To  come  now  to  such  matters  as  are  relative  to  Juries  in  generaL 

And  first,  as  to  their  having  a  view^  (a)  the  4  &  5  of  Ann.  c.  16.  $.  8. 
enacts,  that  where  it  shall  appear  to  the  court  to  be  proper  the  jury 
should  have  a  view,  the  court  may  order  special  writs  of  distringas  or 
habeas  corpus  to  issue,  by  which  the  sheriff  shall  be  commanded  to  have 
six  out  of  the  first  twelve  of  the  jurors  named  in  such  writs,  or  some 
greater  number  of  them,  at  the  place  in  question,  some  convenient  time 
before  the  trial,  who  shall  there  have  the  matters  in  question  shewed  to 
them  by  persons  appointed  by  the  court,  (b) 

And  by  the  3  Geo.  II.  c.  25.  where  a  view  shall  be  allowed,  six  of 
the  jurors  who  shall  be  named  in  such  panel,  or  more  who  shall  be 
[  *  306  ]  *  mutually  assented  to  by  the  parties,  or  in  case  of  their  disagreement,  by 
the  proper  officer  of  the  court,  shall  have  the  view,  and  shall  be  first 
sworn  to  try  the  cause  before  any  drawing  out  of  the  box,  pursuant  to 
that  act.  fc^ 

N,  B.  The  usual  way  of  granting  views  now  is  on  the  parties  enter- 
ing into  a  rule  by  consent,  that  in  case  no  view  be  had,  (as  if  no  jurors 
attend]  or  if  a  view  be  had  by  any  of  the  jurors  whomsoever,  (though 
not  being  six  of  the  first  twelve)  yet  the  trial  shall  proceed,  and  uo  ob- 
jection be'  made  on  account  thereof,  or  for  want  of  a  proper  return. 
Ordo  curia,  for  granting  rules  for  views  by  which  the  practice  is  now 
fully  settled.— H.  SO  Geo.  II.  1  Burr.  252  to  259. 

Having  now  brought  the  jury  to  the  bar,  the  next  thing  to  be  looked 
into  is  the  doctrine  of  challenges. 

Challenges  may  be  either  to  the  array,  or  to  the  polls,  (d) 

Challenges  to  the  array  are  on  account  of  the  partiality  or  insufficiency 
of  the  sheriff,  or  other  officer  returning  the  juty.  (e) 


.  {a)  View  is  grantable  only  where 
the  title  is  in  question,  and  before 
any  order  is  made,  the  view  should 
be  returned,  that  so  many  of  them 
may  view  the  premises,  liiit  if  they 
should  hear  evidence  upon  the  view, 
it  is  a  good  cause  of  challenge,  for 
at  common  law,  wherever  the  plain- 
tiff is  to  recover  per  visum  Juraio- 
rum,  the  six  of  the  jury  who  have 
had  that  view  must  appear.  Co. 
Lift.  158.  Et  vide  Dahton  v.  Ni- 
choUs,  Palm.  3^3. 


(6)  As  this  statute  does  not  extend 
to  criminal  cases,  there  cun  be  no 
rule  for  a  view  in  them,  without  mu* 
tual  consent.     1  Burr,  253. 

(c)  A  juror  withdrawn  for  a  view 
may  be  sworn  on  the  second  panel. 
Blewitt  v.  Barnard,  1  Stra.  71. 

(rf)  That  is,' either  to  the  whole 
panel,  or  to  any  particular  juror. 

(c)  And  a  challenge  may  be  to 
the  array,  if  the  names  of  the  junirs 
in  the  distringas  ditfcr  from  those  la 
the  venire. 


If 


Chap.  L]  juries. 

If  the  sheriff  be  liable  to  the  distress  of  either  party^  or  in  his  service, 
or  related,  or  contributory  to  the  expences  o^  the  .cause^  the  array  may 
be  well  challenged,  (a) 

Before  the  4  &  5  Jnn,  the  want  of  hundredors  used  to  be  a  frequent 
cause  of  challenge.  But  by  thiit  act  and  th6  9,3  Geo.  II.  the  venire  is 
always  to  be  de  corp.  comitatus,  (b) 

So  before  the  23  Geo.  II.  it  was  a  good  cause  of  challenge  that  there 
was  no  knight  returned  in  a  cause  wherein  a  lord  of  parliament  was 
party. 

If  either  party  be  apprehensive  that  the  other  side  wilt  challenge  the 
array  on  account  of  relationship  or  interest  in  the  sheriff,  tlie  right  way 
in  order  to  save  time  b  for  him  to  suggest  such  matter  to  the  court,  and 
pray  a  venire  to  the  coroners,  and  if  all  of  them  be  interested,  then  to 
two  elizors  to  be  appointed  by  the  court,  (c)  If  upon  shewing  cause 
the  other  party  admit  the  fact,  the  process  shall  be  directed  accordingly. 
(Co,  IMt.  137.  b.  Jnon.  Dy.  367.)  If  the  other  party  deny  the  fact, 
the  process  shall  be  directed  to  the  sheriff,  and  the  other  party  shall 
not  afterwards  be  admitted  to  challenge  the  array  on  that  account. — 
BaynhanCs  Ca.  T.  1588.  5  Co.  37.  Plmfter's  Ca.  M.  25  &  26  Eliz. 
.5  Co.  36.  Tr.  per  Pais,  \5,(d) 
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(a)  The  defendant  may  challenge 
the  array,  if  the  »heriff  or  under- 
sheriff  who  arrayed  them  be  a  party, 
or  interested  in  the  event  of  the  suit ; 
if  he  be  either  of  blood  or  affinity  to 
cither  party;  it'  the  sheritf  return  the 
jury  at  the  nomination  of  cither  party, 
it  is  sufficient  ground  to  suspect  his 
partiality,  and  good  cause  for  chal- 
lenging the  array  ;  so  likewise  if  the 
sheriff  be  liable  to  the  distress  of 
either  party,  or  contributes  to  the 
expence  of  rither  party ;  likewise, 
if  an  alien  be  party  to  the  suit,  if  one 
half  of  the  jury  be  not  foreigners. 
Qtf^re  tamen^  if  the  alien  has  not 
demanded  it,  and  applied  to  the  court 
lor  that  purpose.  This  challenge  to 
the  army  must  be  tried,  and  proved, 
if  issue  is  joioed  by  the  plaintiff  and 
|he  facts  extroverted,  and  for  ttiis 
purpose  the.  court  appoints  two 
triers,  who  are  svorn,  and  if  the 
issue  is  proved,  thev  find,  '*  that  the 
"jury  is  not  indiffereatly  impan- 
''  nelled,"  and  this  is  entered  of  re- 
cord, and  puts  an  end  to  the  trial ; 
but  if  they  find  Otherwise,  the  trial 


goes  on,  and  there  is  no  entry  made 
of  the  finding.  Nexoman  v.  Edmundi, 
1  Bulst.  114. 

The  polls  may  be  challenged  upon 
four  principal  grounds  :  1st.  If  a 
peer ;  2d.  For  defect  of  birth,  as  an 
alien,  or  sex,  as  a  woman  (except  in 
a  writ  of  ventre  inspiciendot  or  a  wo- 
man after  conviction) ;  next.  For  de- 
fect of  qualification  ;  4th.  For  con- 
san<;uinity,  being  an  interested  piirty 
in  the  cause,  an  arbitrator  on  either 
side,  that  he  was  formerly  a  jnror 
in  the  same  cause.  And  these  may 
be  considered  principal  challenges, 
because,  if  true,  the  law  rejects  them 
without  farther  'vB%Vt\Tf. 

(Ji)  But  this  extends  only  to  civil 
cau<»cs,  and  not  to  appeals  of  felony, 
indictment,  4  c* 

(c)  Kliffwrs  are  appointed  when 
the  sheriff  and  coroner  are  both  par- 
tics;  but  this  matter  must  be  sug- 
gested on  the  note,  otherwise  it  woiikl 
be  error.    1  Bam»  68. 

(d)  For  causes  of  challenge*  to  the 
array  and  peUs,  see  Burn'9  Ji»ft. 
tit.  Jurors, 

t  If 
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If  the  suggestion  be,  that  the  sheriff  is  related  to  the  other  party,  or 
interested  on  the  other  side;  if  that  be  denied,  the  court  will  order  it 
to  be  tried,  and  then  dire<;t  the  process  according  to  the  event  of  such 
,  trial. 
[  307  ]  If  ^^^  challenge  to  the  array  be  determined  against  the  party,  he  may 
afterwards  have  his  challenge  to  the  polls,  but  neither  party  shall  take 
a  challenge  to  the  polls  which  he  might  have  had  to  tlie  array.  It  is  to 
be  seen  therefore  what  is  a  good  cause  of  challenge  to  the  polls,  (a) 

If  the  jury  upon  a  view  hear  evidence,  it  is  a  good  cause  of  challenge, 
and  such  a  misdemeanor  for  which  they  may  be  punbhed  by  the  court. 
Dalston  v.  All  Souls,  E.  21  Jac.  I.  Palm.  363.  (b) 

By  4  &i  5  fV.  Sf  M.  all  jurors,  other  than  strangers  upon  trials  per 
medietatem  linguaSf  must  have  ^10  a  year,  of  freehold  or  copyhold 
lands,  or  ancient  demesne,  or  in  rents  in  fee  or  for  life ;  and  by  3  Geo,  II. 
JE20  a  year  leasehold,  over  and  above  the  reserved  rent,  is  a  qualifica- 
tion, the  lease  being  for  the  absolute  term  of  500  years  or  more,  or  for 
any  other  term  determinable  upon  lives. 

Tlie  jurors  ought  to  be  omni  exceptione  majores;  therefore  if  a  jary- 
man  be  related  to  either  party,  or  interested  in  the  cause,  or  have  de- 
clared his  opinion,  or  have  been  arbitrator  in  the  cause,  it  is  a  good 
cause  of  challenge ;  but  I  do  not  enter  at  large  into  these  matters,  be- 
cause,  since  the  3  Geo.  II.  by  which  one  panel  is  returned  for  the  whole 
county,  and  not  less  than  forty-eight  in  such  panel,  causes  of  ohalleoge 
to  the  polls  are  not  so  minutely  entered  into  as  formerly. 

It  is  a  rule,  that  there  can  be  no  challenge  to  the  array  befofe  a  full 
jury  appears,  for  if  there  be  not  a  full  jury  the  cause  will  remain  pro 
defectujuratorum ;  therefore  if  a  full  jury  do  not  appear,  the  party  who 
intends  to  challenge  the  array  may  pray  a  tales,  and  afterwards  challenge 
the  jury ;  but  the  challenge  roust  be  made  before  any  of  the  juiy  are 
sworn. — Ficars  v.  Langham,  Hob.  235. 

So  if  you  would  challenge  the  polls,  you  must  do  it  befiore  the  joij^ 
man  is  sworn. 

In  what  manner  the  truth  of  the'  challenge,  when  it  is  denied,  is  to 
be  tried  by  triers  appointed  for  that  purpose,  may  be  seen  at  large  in 

(fl)  The  ground  of  challenge  to  (b)  Where  a  juror  on  the  piioci- 

the  polls,  is  for  favour,  which  arises  pal  panel  was  challenged,  and  hewu 

from  a  variety  of  circnmstances  and  afterwards  sworn  on  the  tales^  by  t 

situations.    This  challenge  must  be  wrong  name,   the  court  granted  « 

tried  (by  triers),  if  to  the  first  juror,  new  trial,  though  the  verdict  was 

by  any  two  indifferent  persons,  and  just.      Parker   v.   Thornton,    Stw- 


afterwards  the  two  first  jurors  sxvom     640. 
shall  try  the  rest.    LUt.  sec,  234,. 


a 
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Co.  Liu.  1 56*  Uierefore  need  not  be  repeated*  But  if  a  challenge  be 
taken,  and  the  other  skle  demur,  and  upon  debate  the  judge  over-nile  it, 
it  is  to  be  entered  on  the  original  record,  and  then  advantage  may  be 
taken  of  it  above.  But  if  the  judge  over-rule  the  challenge  without 
a  demurrer,  it  is  proper  for  a  bill  of  exceptions. — JR.  v.  WorceUtr  City, 
H.  35  Car.  II.    Skin.  101. 

Having  now  seen  in  general  how  a  jury  is  to  be  got  together,  it  is  ne-    I  ^^  ] 
cessary  to  enquire  what  ought  to  be  their  behaviour  after  they  are  sworn. 

An  officer  of  the  court  ought  always  to  be  placed  at  the  door  of  the 
box  where  they  sit,  to  prevent  any  one  from  having  communication  with 
tliem.  And  when  they  depart  from  the  bar,  they  are  to  be  attended  bj 
a  bailiff  sworn  for  that  purpose,  (a) 

The  jury,  after  going  out  of  court,  shall  have  no  evidence  with  l^em, 
but  what  was  shewn  to  the  court  as  evidence,  nor  that  without  the  direc- 
tion of  the  court.  (2  RoL  Abr.  686.  pi.  2.)    The  court  may  permit 
them  to  take  with  them  letters  patent,  and  deeds  under  seal ;  {Vkary  V; 
Farthing,  M.  169<5.  Cro.  Eliz.  411.)  and  the  exemplification  of  witnesses 
in  chancery  if  dead,  but  not  a  writing  without  seal  unless  by  consent  ctf 
parties.  (Tomlinson  v.  Croke,  £.  10  Jac.  L  2  Rol.  Abr.  687*  pi.  5.   Co. 
Litt.  411.)     But  though  the  jury  take  with  them  patents,  deeds,  t^c.  with- 
out leave  of  the  court,  or  writings  without  seal,  books,  S^c.  without  con- 
sent of  court  or  party,  it  shall  not  avoid  the  verdict,  though  they  be  titken 
by  the  delivery  of  the  party  for  whom  the  verdict  was  given.  {Graves  v. 
Shortj  M.  159S.  Cro.  Eliz.  6l6.  f^icary  v.  Farthing,  sup.)    So  though 
one  of  the  jury  shew  a  writing,  which  was  not  given  in  Evidence  to  his 
companions.     But  if  they  elcaniine  witnesses  by  (hemselves,  though  the 
same  evidence  which  was  given  in  court,  it  would  avoid  the  verdict;  but 
they  may  come  back  into  court  to  hear  the  evidence  of  a  thing  whereof 
they  are  in  doubt.  (^  RoL  Abr.  676.  pL  7.)    So  if  the  party  fdr  tvhom 
tlie  verdict  is  given,  or  imy  for  him,  deliver  a  letter  or  other  writing 
not  given  in  evidehce,  it  will  avoid  the  verdict.  (Co^.  lAtt.  287*)    And 
note;  such  cause  must  be  returned  upon  ibtpo^eti,  or  made  parcel  of 
the  record,  othefwise  it  will  not  stay  judgment,  or  be  errors— Graven  v« 
Short,  sup.(b) 

It  is  fineabie  for  the  jiny  to  eat  at  their  own  charge  after  they  af6 
departed  from  the  bar:  but  it  will  not  avoid  the  vehiict,  as  it  will  if  they 


(a)  A  judge  at  Nisi  Prius  cannot  {b)  The  court   aldne  will   never 

%iljo urn  the  jury  to  the  court  abate,  order  the    plaintiff   to   stand   non* 

after  they  have  born  sworn,  though  sni ted,  after  the  plaintiff  bad  appear** 

all  the  parties  con^^cut  tlicrcto.  DaW'  ed  before,  and  a  verdict  for  him.     2 

son  V.  Hoxvardy  1  itaym.  128.  Bia.  122%, 

I.  L  2  eat 


308  a  General  Matters^  [Part  VII 

eat  at  the  charge  of  him  for  whom  the  verdict  was  given,  before  they 
are  agreed  on  their  verdict.     (But  note,  this  ought  to  be  certified  by  ihe 
judge  Oil  the  postea.)     But  they  may  eat  at  his  charge  after  a  privy  ver- 
dict.— liarebottk  v.  Playcock,  H.  1603-  Cro.  Jac.  21* 


[309  J  CHAPTER  II. 

OF   ^LEAS    PUIS    DAURAION    CONTINUANCE. 

AS  matter  may  happen  during  the  continuance  of  a  suit^  which  may 
give  the  defendant  a  plea  in  his  defence  which  he  bad  not  to  make  at  the 
commencement  of  the  action,  it  is  to  be  seen  what  pleaa  piii^  darraign 
continuHHce  are  good,  and  what  shall  be  done  upon  them ;  I  will  con- 
fine myself  however  to  such  as  may  be  tendered  at  nin  prius,  and  they 
may  be  either  in  abatement  or  in  bar. 

If  after  issue  joined  in  ^ectment  the  plaintiff  enter  into  part  of  the 
premises,  the  defendant  may  plead  it  in  abatement. — Moore  v.  Haw^ 
kins,  M.  8  Jac.  I.  Yelv.  180,  18 1 . 

If  after  the  last  continuance  the  plaintiff  give  the  defendant  a  release^ 
he  may  plead  it  in  bar.  (a) 

If  the  plaintiff  be  outlawed  in  a  civil  suit,  or  escommumcated  since 
the  last  continuance,  it  may  be  pleaded  in  bar :  so  if  feme  plaintiff  have 
-taken  baron.  So  in  debt  by  one  as  administrator,  the  defendant  may 
plead  that  the  plaintiff's  letters  of  administration  are  revoked  puis  dai' 
taign  continuance. 

It  seems  dangerous  to  plead  any  matter  puis  darraign  continuance, 
tink^  you  be  well  advbed,  because  if  that  matter  be  determined  against 
you,  it  ia  a  confession  of  the  matter  in  issue,  and  no  nisi  ptius  shall  be 
granted.  {Cockainev.  fVitnam,  T.  28  Eliz.  Cro.  £liz.  49*)  And  the  pka 
))ut  in  cannot  be  amended  after  the  assizes  are  over;  but  it  may  duriqf 
the  assizes  be  amended  before  the  judge  of  nisi  prius. — Moore  v.  Has* 
kins,  sup.    Abbot  Vi  Rugebf,  £.  30  Car.  II.  Freem.  25^. 

It  is  in  the  breast  of  the  judge  whether  he  will  accept  of  such  plea  or 


(a)  If  after  a  plea  in  bar  defendant  Salk.  178.  1  Raym.  69^.    And  need 

pleads  puis  darrein  continuance ^  this  not  be  pleaded  puis  dar,  contin.  where 

IS  a  waiver  of  his  former  plea,  and  it  happens  between  the  action  brought 

no  advantage  shall  be  taken  of  any  and  plea  pleaded.     Moor  v.  Grcca, 

thiag  in  the  bar.     Barber  v.  Palmer,  Salk.  178«  5  Mod.  11.              ^ 

not, 


Chap,  IL]     pleas  puis  darraign  continuance.  SOfla 

ftoty  t.  €.  whether  he  will  or  will  sot  proceed  in  the  im\(a)  therefive 
4he  party  ought  to  make  it  appear  to  the  judge  tiiat  it  i«  a  true  plea;  (£) 
yet  the  plaiiitiif  is  not  to  reply  to  dm  ple»  at  the  assizes,  for  ibe  j«idge 
has  no  power  to  accept  of  such  replication,  nor  to  try  it,  but  only  to 
return  the  plea  as  parcel  of  the  record  of  niuprius;  and  if  the  plaintiff 
demur,  it  cannot  be  argued  there. — Jbbai  v,  Rugely,  £.  30  Car.  Ih 
a.ipra.  3  Mod.  307- 

It  is  not  good  pleading  to  say,  ^  ^uod  post  uUimam  continuattofiem" 
such  a  thing  happened;  but  he  must  alledge  precisely  the  very  day,  tiaae, 
and  place,  for  the  venue  must  be  laid  in  this  as  iq  all  other  pleas. — Ewer 
v.Moi/e,  M.  6  Jac.  I.  Yclv.  141.  Freepi.  1 12.  Beaton  v.  Fore$t,  E.  24 
Car.  II.  Al.  66. 

These  pleas  are  twofold,  in  abatement,  and  in  bar,  if  any  thing  bap-    [  310 1 
pens  pending  the  writ  to  abate  it,  this  may  be  pleaded  puis  darraign 
continuance,  though  there  be  a  plea  in  bar;  for  this  only  waiiFes  all 
pleas  in  abatement  that  were  in  being  at  the  time  of  the  plea  in  b^r 
pleaded,  but  not  matter  subsequent :  (c)  and  though  pleaded  in  abat^ 


(a)  In  an  action  for  a  tailor's  bill, 
the  defendant  ofltTcd  to  give  evi- 
dence, that  after  issue  joined,  he  paid 
the  plaintift'  his  demand,  who  ac- 
cepted it  in  satisfaction  of  the  ac- 
tion, and  th:it  the  attorney  was  now 
proceeding  for  the  sake  of  cosXs, 
without  authority  from  him.  Lord 
Kcfiyon  s:iid,  he  would  not  receive 
thi;i  as  evidence,  though  perhaps  it 
might  he  matter  to  be  pleaded  puis 
dar,  contin.,  and  a  verdict  was  given 
for  the  plaintitf,  the  sum  about  ^3. 
JDaiham  v.  Davies,  JVestminsttr  Sit- 
tings, K.  30  Geo.  III. 

Issue  was  joined,  and  a  ve/i ire  fa- 
cias was  awarded,  returnable  J  5  HiL 
xiz.  27th  January.  After  this  last 
cpntinuauce,  the  defendant,  of  the 
30th  Jaminri/^  pleaded  generally, 
that  puis  dar,  contin,  viz.  on  such  a 
clay,  he  became  bankrupt,  and  veri* 
iied  this  plea  by  an  affidavit.  On  a 
motion  to  set  it  aside  as  a  dilatory 
plea,  alledging  it  discretionary  in  the 
court  whether  they  would  receive  it 
or  not,  Pratt,  C.  J.  said,  that  "  such 
*•  discretion  was  contrary  to  the  ge- 
nius of  the  common  law  of  Eng' 
land^  and  would  be  more  lit  for  an 
eastern  monarchy  than  for  this 
land  of  liberty."  But  the  plea  in 
this  case  was  held  bad^  because  it  die) 


not  aver,  that  the  defendant  had  cw* 
formed  himself,  SfC,  according  to  the 
several  statutes  coDcvrniag  bank* 
rupts.  Farts  v.  SalMd^  2  WiU.  la/. 
Ibid.  140.  S.C.  Vide  etiam  Martia 
V.  /f>n7/,  1  Slra.  492. 

{b)  For  the  court  will  immcdi* 
ately  require  some  e?ideucjs  of  tbe 
truth  of  it.  Martin  v.  IV^fvilf,  sup. 
So  where  defendaat  (after  a  verdict 
against  him,  obtaiue4  a  r#le  for  ^ 
new  trial,  which  was  afterwards  dis" 
charged),  pleaded  puis  dar.  contin. 
entitled  of  the  terra  generally,  the 
court  refused  tQ  order  a  special  #ner 
morundum  of  the  day  when  i(  was 
filed,  but  held  that  they  werc  bound 
to  receive  bis  plea,  if  kM  ai^l  veri- 
fied on  oath,  and  that  they  cannvf 
set  it  abide  on  motion.  Lovell  y. 
Easfaf,  3  T.  Kep.  554.  ' 

(r)  As  a  plea  of  puis  der^  c^^^tiff* 
waives  all  former  pleadings,  it  is  not 
allowed  10  be  put  in  if  any  continu- 
ance has  intmrened  between  the 
ari:iing  of  the  fresh  matter  and  the 
pleading  \t.  Paris  v.  Salkeld,  $up. 
ior  then  the  defendant  is  guilty  of 
laches,  and  is  supposed  to  rely  oi) 
the  merit  of  his  former  plea.  IViU 
son  V.  IVymonsMj  &ay.  268.  Barber 
y.Palaterf  Ld.  Ruym.  6^.  Moorn 
Green,  Salk.  17«. 

mentj 
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ment,  yet  after  plea  in  bar  pleaded,  it  is  peremptory  as  well  on  demurrer 
as  on  trial,  because  after  a  plea  in  bar  pleaded,  wbich  is  an  answer  in 
chief,  the  defendant  can  never  have  judgment  to  answer  over. — Gilb. 
Hist.  ofC.  B.  84.  Abbot  v.  JRiigefy,  E.  30  Car.  II.  Freem.  «52. 

IVhen  it  is  pleaded  in  abatement,  it  must  conclude  ^'  quod  breve  cassetur,^ 
when  in  bar  **  quod  actionem  ulterius  manutenere  non  debet"  and  not  that 
tlie  former  inquest  should  not  be  taken ;  because  it  is  a  substantive  bar 
in  itself,  and  comes  in  the  place  of  the  former,  and  therefore  must  be 
pleaded  to  the  action. — Gilb.  sup.  Campion  v.  Baker,  H.  35  Car.  11. 
Lutw.  1143.  Cockaine  v.  IVitnam,  ante,  309.   -Dy-  361.  a. 

Note ;  A  plea  puis  darraign  continuance  may  be  pleaded  after  the 
jury  are  gone  from  the  bar,  but  not  after  they  have  given  their  verdict. — 
Pearson  v.  Perkins,  H.  3  Geo.  L 

Note;  Likewise  there  are  some  pleas  which  may  be  pleaded  at  Krti 
PriuSy  that  cannot  properly  be  termed  pleas  puis  darraign  continuance, 
because  the  matter  pleaded  need  not  be  expressly  mentioned  to  have 
happened  after  the  last  continuance. — T/iel.  Dig.  204. 

As  in  trespass  after  issue  joined,  the  defendant  may  plead  that  the 
plaintiff  was  outIa\ved  of  felony,  without  saying  after  the  last  continuance, 
so  he  may  in  like  pnanner  plead  that  the  plaintiff  was  covert  the  day  of 
the  writ  purchased,  though  he  cannot  plead  iliat  the  plaintiff  took  barou 
pending  the  writ,  without  pleading  it  after  the  last  continuance.  The 
diversity  seems  to  be  between  such  things  as  disprove  the  writ  in  £ict| 
and  such  as  disprove  it  in  law. — Bro.  Continuance,  57. 

The  last  continuance  whe^e  such  plea  is  pleaded  at  the  assizes,  is  the 
day  of  the  return  of  the  venire  facias,  from  whence  the  plea  is  continued 
by  the  award  of  the  distringas  or  habeas  corpus  till  the  next  term  nisi 
prius,  iie.—Djf.  36 1 .  1  Bla.  497.  (a) 

If  the  mattef  of  the  plea  arise  by  deed  it  ought  to  be  pleaded  with  a 
profert.— Pierce  v.  Paxton,  T.  11 W.  III.  2  Salk.  519- 

The  form  of  the  plea,  if  at  the  assizes,  is  as  follows:   ''And  now 
^  at  this  day,  that  is  to  say,  Sfc.  comes  the  said  C.  D.  by  R.  H.  bis 
''  counsel,  and  says,  that  the  said  jl»B.  ought  not  further  to  maintain  this 
[  *  31 1  ]  ''  action  agunst  him  the  said  *  C.  D.  because  he  says  that  after  the 
''  day  of  last  past,  from  which  day  until  the  day  of 

'*  in  Mich.  Term  next  (unless  the  justicea  of  our  lord  the  king,  assigned 
f'  to  hold  the  assizes  of  our  lord  the  king  in  and  for  the  county  of  C 
'^  should  fint  come  on  the  day  of  at  B.  in  the  said  county 

9 

(a)  And  on  this  day,  if  any  matter  of  defence  has  arisen  after  the  las: 
continuancei  it  may  be  pleaded. 

«  of 
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'^  of  C.)  the  action  aforesaid  is  continued,  to  wit,  on,  Sfc.  at,  ^c.  tbe 
"  said  J.  B.  by  bis  deed  dated,  8fc.  did  release." — —And  so  shew  the 
particular  matter,  and  coaclude.  **  And  this  he  is  ready  to  verify,  where- 
"  fore  he  prays  judgment  if  the  said  J.  B.  ought  further  to  maintain 
**  this  action  agaiust  him,"  ^c. — Gilb.  C.  P.  105. 

In  trespass  against  fonr,  after  several  continuances  three  t>f  them  plead 
the  death  of  the  fourth  after  the  last  continuance,  et  petunt  judicium  de 
breci,  et  quod  breve  illud  cassetur.  And  on  demurrer  the  conclusion  of 
the  plea  was  holden  to  be  bad ;  for  it  should  have  been,  petunt  judicium 
d  curia  ulterius  procedere  vult,  because  in  fact  the  writ  was  abated 
before  by  the  death  of  the  party,  (a)  Had  it  been  a  matter  which  only 
made  the  writ  abateable,  such  conclusion  seems  right. — Hallowes  v. 
Lacy 9  £•  25  Car.  II.  3  Lev.  120. 

Note ;  It  seems  agreed  'that  the  defendant  cao  have  but  one  plea  after 
die  last  continuance. — Bro.  Continu.  pL  5.41.  Jenk.  160. 

Where  a  plea  is  certified  on  the  back  of  the  postea,  and  the  plaintiff 
demurs,  if  the  defendant  on  the  expiration  of  a  rule  given  for  him  to 
join  in  demurrer,  refuses  to  do  so,  the  plaintiff  may  sign  judgment.-— 
Abbot  V.  Rugeljfi  £.  30  Car.  II.  Freem.  252. 


(a)  Vide  Eflxoaics  v.  X»c^,  3  Salk.  llZy  and  post,  p.  312  a,  n.  {a) 


CHAPTER  III. 

OF  ABATEMENT  BY  THE  DEATH  OF  PABTIES. 

THIS  was  a  curious  learning  as  it  stood  at  common  law  in  cases 
where  there  were  more  plaintiffs  and  defendants  than  one;  for  the  rule 
laid  down  by  Lord  Chief  Baron  Gilbert,  in  his  history  of  C.  B.  195. 
though  founded  in  reason,  does  not  seem  to  be  warranted  intirely  by  the 
cases;  the  rule  laid  do%vn.  by  him  is,  that  wherever  the  death  of  any 
party  happens  pending  the  writ,  (and  yet  the  plea  is  in  the  same  condi* 
tion  as  if  such  party  were  living,)  there  such  death  makes  no  altera- 
tion, (er)  However,  now  by  8  &  9  fV.  III.  c.  11.  if  there  be  two  or 
more  plaintiffs  or  defendants,  and  one  or  more  of  them  should  die,  if 


{a)  At  common  law,  in  contract,     otherwise   in    trespass.     Worrall  v. 
if  one  dies,  the  action  shall  abnte;     Brand,  T.  Raym.  131. 

the 


[3112] 
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Uie  cause  of  action  survive,  tbe  action  shall  not  be  t)iereby  abated,  but 
such  death  being  suggested  on  the  record,  ^hall  proceed,  4"^. 

By  the  same  act,  if  anj  plaintiff*  l^appen  to  die  after  an  interlocutory 
judgment,  tlie  action  shall  not  abate^  if  it  might  originally  be  maintained 
by  the  executors  of  such  plaintiff,  and  if  the  defendant  die  after  sucb^ 
interlocutory  judgment,  the  action  shall  not  abate,  if  it  might  originally 
be  maintained  against  Uie  executors  of  such  defendant;  and  the  plaintiff 
qr  his  executors  may  have  a  ici,  fa.  against  the  defendant  or  his  execu- 
tors, to  shew  qause  wby  damages  should  not  be  assessed,  i^c. 

By  the  17  Car.  II.  c.  8.  it  is  enactecl,  That  in  all  ai:tions  personal, 
real  or  mixed,  the  death  of  either  party  betvre^n  t)ie  verdict  and  judg- 
ment shall  not  be  alledge4  for  error,  so  as  such  judgment  h^  entered 
within  two  terms  ^fter  such  verdict. 

lie  death  of  either  party  before  the  assizen  if  not  remedied  by  this 
statute,  but  if  the  party  die  after  the  assizes  begin,  though  the  trial  be. 
after  his  death,  that  is  within  pie  remedy  of  the  statute,  for  Uie  assizes  is 
but  one  day  in  law.  Yet  the  court  said  it  wa^  in  their  discretion, 
whether  they  would  arf^st  the  judgment;  but  in  (Plommerv.  WMj) 
Raym.  1415.  (n)  it  was  holden  uot  assignable  for  error,  it  appearing  by 
the  record  that  the  defendant  appeared  per  attorrtalum  suum. — Anon, 
M.  1707.  Salk.  8.  {a) 


"T"^ 


(fl)  Furthermore,  it  has  been  held, 
that,  where  trespass  was  brought 
against  four,  to  which  they  appear- 
ed, and  after  some  continuances, 
three  pleaded  that  the  fourth  had 
died  after  the  last  continuance,  the 
death  of  the  fourth  will  abate  the 
writ.     Ellwaksv.  luci/,  t3  halk.  117. 

So  it  has  been  held,  that  where  the 
defendant  dies   between    the    com- 


roissiop  day  and  the  day  of  trial,  it 
js  not  a  sufficient  ground  to  si*t  aside 
the  plaintiH'5  verdict.  Jacob$  v. 
Miniconij  7  T.  Rep.  31.  But  if  the 
defendant  dies  the  night  before  tbe 
trial  at  the  sittings  in  term,  a  verdict 
obtained  in  such  a  cause,  and  the 
judgment  entered  up  thereon,  will  be 
set  aside  upon  application.  Taylor 
V.  Harris,  3  Bos.  6c  Puii.  549, 
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CHAPTER  IV. 


OF   nEMURRER  TO    EVIDENCE. 


IF  the  plaintiff  or  defendant  give  in  evidence  inatter  of  record^  or 
Witings^  or  parol  evidence  on  which  a  doubt  in  law  ariaea,  the  other 
aide  may  demur  to  the  evidence;  other^vise  if  there  be  a  doubt  whether 
the  fact  be  well  proved^  for  the  jury  may  fiiyi  it  on  their  own  know- 


ledge. 
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ledge.    {Co.  LUi.  7C  (a).   Baker's  Ca.  T.  4ft  El«.  5  Co.  104,     Fttz- 
harris  v.  Bouut,  M.  14  Car.  11.    1  Lev.  87.)    He  that  demurs  to  evi* 
deuce  admits  it  to  be  true,  aod  if  the  matter  of  £ict  be  uncertainly 
alledged,  or  it  be  doabtfiil  whether  it  be  true  or  not,  because  offered  to 
be  proved  ody  by  presumptions  and  probabilities,  aod  the  other  party 
will  demur  thereupon,  so  that  the  truth  of  the  Ceict  as  well  as  the  validity 
of  evidence  be  referred  to  the  court,  he  that  alledges  this  matter  cannot 
join  in  demurrer,  but  oi^ht  to  pray  judgm^t  of  the  court  that  his  ad- 
versary may  not  be  adnutted  to  his  demurrer,  unless  he  will  confess  the 
matter  of  fact  to  be  true ;  imd  if  he  do  not  so  do,  but  join  in  demurro', 
he  has  likewise  misbehaved,  and  the  court  cannot  proceed  to  judgment, 
but  a  venire  de  naco  sliall  go.    (Wright  v.  Piudar^  T.  23  Car.  I.  AL 
18.)    Where  there  is  a  demurrer  to  evidence,  the  judge  orders  die  asso- 
ciate  to  take  a  note  of  the  testimony,  and  that  is  agned  by  the  counsel 
on  both  sides,  and  the  demurrer  is  affixed  to  thtposUa.    (Co.  Lit.  72v 
lerrjf  v.  IVesimore,  at  Maidstone,  1682,  per  Pemberton,  C.  J.)    If  one 
demur  properly,  the  otlier  o^ght  to  join,  except  it  be  in  an  information 
at  the  suit  of  the  king ;  a  fortiori  the  king  himself  need  not,  as  in  a- 
quare  impeditf  but  the  judge  must  direct  the  jury  to  find  die  matter 
specially.    In  assumpsit  to  prove  a  coosideratibii,  an  arrest  waa  to  be 
proved  by  the  plaintiff,  and  for  that  be  did  not  produce  tlie  writ,  the 
defendant  demurred ;  and  it  was  agreed  by  the  court  that  the  writ  oi^ht- 
to  have  been  produced,  btit  by  the  deomrrer  it  is  confessed ;  the  arrest 
being  matter  of  fact,  though  to  be  proved  by  matter  of  record;  aud  the- 
jury  might  of  their  own  knowledge  know  there  was  a  writ;  and  by  the* 
demurrer  all  matters  of  fact  are  confessed  that  the  jury  could  know  of  • 
th^ir  own  coousanoe. — Fiizhcrris  v.  Bouiu,  sup. 

On  a  demurrer  to  evidence^  the  only  question  for  the  consideration  of 
the  court  is,  whether  the  evidence  given  be  such  as  ought  to  be  left  to  • 
the  jury  in  support  of  the  issue  joined  ;Ca^  and  no  objection  can  be 
made  to  the  declaration  or  other  pleiuliugs  in  that  stage  of  the  cause. 
(Cocksedge  v.  Fanskazc,  E.  19  Geo.  III.  B.  R.  I  Dougl.  1 14  (I18).fi> 
The  judgment  on  such  a  deuuirrer  is,  that  die  evidence  is,  or  is  aol 


3l3a 


{a)  On  a  demurrer  to  circums^tan- 
tial  evidence,  the  party  offering  ihc 
evidence  is  not  obliged  to  join  in  do* 
murrer,  unless  the  party  demurring 
will  distinctly  admit  upon  the  rccotiJ 
every  fact  and  every  conehi&ion 
which  the  evidence  offered  conduces 
to  prove.  Gikson  v.  Hunter,  3  H. 
Bla.  187, 


{h)  For  the  parly  ought  to  admit 
the  wholn  effect  of  the  cvidetic-e,  and 
not  merely  the  facts  which  compose 
it  ;  so  that  if  it  be  only  presumptive, 
ke  jBust  distinctly  admit  cvcty  con- 
clusi4)n  which  the  jury  might  have 
drawn  from  it.  Gibson  v.  Hunter, 
supra. 

sufficient 
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sufficient  to  maintain  the  issue  joined. — Cort  v.  Birbeck^  H.  19  Geo.  III. 
1  Dougl.208.  (218.) 
[  314  ]        On  a  demurrer  to  evidence  the  most  usual  course  is  to  discfaai^  Ae 
jury  without  more  inquiry,  (though  they  may  iind  damages  condition- 
ally) and  for  a  writ  of  inquiry  to  be  executed  after.    (Herbert  v.  Wal* 
ters,  Al.  7  W.  III.  Lord  Raym.  00.    Darrose  v.Newboie,  M.  1627- 
Cro.  Car.  143.)    But  if  the  matter  be  clear,  the  court  need  not  admit 
a  demurrer.    (Woriley  v.  Filisker,  M.  7  Jac.  I.   2  Ro.  1 19-)     If  Ae 
judge  admit  that  for  evidence,  which  is  not,  the  party  cannot  demin* 
for  diat  cause,  but  must  tender  a  bill  of  exceptions. — Thruston  ▼•  Slat* 
ford,  M.  12  W.  III.  Salk.  284. 

The  following  form  of  a  demurrer  to  evidence  and  joinder  thereto, 
may  perhaps  be  found  useful  at  an  assizes :— - 

^'  Afterwards  on  the  day,  and  at  the  place  within  contained,  before 
*'  Sir  Richard  Adamsy  knight,  one  of  the  barons  of  our  lord  the  king, 
**  of  his  court  of  Exchequer  at  Westminster,  Sir  Richard  Aston,  kn^ht, 
''  one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in 
**  the  court  of  our  said  lord  the  king,  before  the  king  himself,  and  others 
^  their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  take  the 

^*  assizes  in  and  for  the  city  of  W ,  in  the  county  of  the  same  city, 

^'  according  to  the  form  of  the  statute,  4rc.   come  as  well  the  widiin- 

named  Charles  Withers,  esq.  as  the  wiAin-named  George  WingfieU, 

esq.  by  their  attornies  within-named.  And  the  jurors  of  the  jury, 
'*  whereof  mention  is  within  made;  that  is  to  say,  JR.  L.  S^c.  being 
''  called,  likewise  come,  and  being  chosen,  tried  and  sworn  to  say  the 
^'  truth  of  the  premisses  within  contiuned ;  as  to  the  first  issue  between 
''  the  parties  within  joined,  say  that  the  said  George  Wingjteld  is  guil^ 
"  of  the  trespass  witlun  complained  of,  in  manner  and  form  as  the  said 
''  Charles  Withers  hath  above  complained ;  and  they  assess  the  damages 
**  of  the  said  Charles  Withers  by  reason  thereof,  to  sixpence.  And  as 
^  to  the  issue  lastly  within  joined  between  the  said  parties,  the  said 
**  George  Wingfield  shews  in  evidence  to  the  jury  aforesaid,  to  profe 
^^  and  maintain  the  issue  lastly  within  joined  on  his  part  by  one  witness, 
''  that''  (so  state  the  evidence)  ''  And  the  said  Charles  Withers  says,  that 
**  the  aforesaid  matter  to  the  jurors  aforesaid,  in  form  aforesaid  shewn 
"  in  evidence  by  the  said  George  Wingfield,  is  not  sufficient  in  law  to 
*'  maintain  the  said  issue  lastly  within  joined,  on  the  part  of  the  said 
**  George  Wingfield,  and  that  he  the  said  Charles  Withers,  to  the  mat- 
^'  ter  aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  no  necessity, 
**  nor  is  he  obliged  by  the  laws  of  the  land  to  answer;  and  this  he  is 
*'  ready  to  verify :  wherefore  for  want  of  sufficient  matter  in  that  behalf 

«  shewn 


it 
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*^  shewn  in  evidence  to  tbe  jury  aforesaid^  the  said  Charles  fVilhert 
''  prays  judgment,  and  that  the  jury  aforesaid  may  be  discharged  from 
^'  giving  any  verdict  upon  the  said  issue ;  and  that  his  damages  by  reason 
''  of  the  trespass  within  complained  of,  may  be  adjudged  to  him^  S^c!* 
''  And  the  said  George  Wingjield,  for  that  he  hath  shewn  in  evidence  to 
''  the  jury  aforesaid,  sufficient  matter  to  maintain  the  issue  kstly  within 
**  joined,  on  the  part  of  the  said  George  WingJMd^  and  which  he  is 
^^  ready  to  verify ;  and  for  as  much  as  the  said  Charles  Withers  doth  not 
**  deny,  nor  in  any  manner  answer  the  said  matter,  prays  judgment;  and 
^*  that  the  said  Charles  Withers  may  be  barred  from  having  his  af(M*esaid 
action  against  him,  and  that  the  jury  aforesaid  may  be  discharged 
from  giving  their  verdict  upon  the  issue  lastly  joined,  8jc*  Wherefore 
'^  let  the  jury  aforesaid  be  discharged  by  the  court  here,  by  the  assent  of 
^'  the  parties,  from  giving  any  verdict  thereupon." 


4t 
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CHAPTER  V. 


OF   BILLS   OF    EXCEPTIONS. 


BY  Westminster  Q.  (13  E.  I.  c.  31.)  it  is  enacted.  That  if  one  im- 
pleaded before  any  of  the  justices,  alledge  an  eiception,  praying  that 
the  justices  will  allow  it,  and  if  tiiey  will  not,  if  he  write  the  exception 
and  require  the  justices  to  put  (heir  seals  to  it,  the  justices  shall  so  do, 
and  if  one  will  not,  another  shall.  And  if  the  king,  on  complaint  made 
of  the  justices,  cause  the  record  to  come  before  him,  and  the  exception 
be  not  in  the  roll,  on  shewing  it  written  with  the  seal  of  the  justice,  he 
shall  be  commanded  at  a  day  to  confess  or  deny  his  seal,  and  if  he  can- 
not deny  his  seal,  they  shall  proceed  to  judge  and  allow,  or  disallow  the 
exception. 

The  bill  of  exceptions  must  be  tendered  at  the  trial,  (a)  The  nature 
and  reasoning  of  the  thing  requires  the  exception  should  be  reduced  into 
writing  when  taken  and  disallowed,  like  a  *  special  verdict  or  a  demurrer  [  *3i6  ] 
to  evidence,  not  that  they  need  to  be  drawn  up  in  form,  but  the  sub- 
stance must  be  reduced  into  writing  while  the  thing  is  transacting. 
(Wright  V.  Sharp,  E.  1709.    Salk.  S88.)    If  a  judge  allow  tiie  matter  . 


(a)  Whether  the  trial  be  at  Nisi     sign  it.   Tkruston  v.  Shtford,  3  Salk* 
Prius  or  at  Bar,  for  the  words  of  the      165, 
statute  are,  tliat  the  justicts   shall 

to 
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to  be  evidence,  but  not  conclusive,  and  90  refer  k  to  die  jury,,  do  bill  of 
exception  will  lie ;  as  if  a  man  produce  the  probate  of  a  will  to  prove 
the  devise  of  a  term  for  tears,  and  tlie  ju<%e  leave  it  to  tlie  jiuy,  but 
he  may  have  an  attaint  against  the  jury  if  tbey  find  against  tlic  will. — 
Chichester  v.  Philips,  M.  S2  Car.  II.    T.  Raym.  405. 

A  bill  of  exception  ought  to  be  upon  some  poiot  of  law,  eitber  in 
admitting  or  denying  of  evidence,  or  a  cliallenge,  or  some  matter  of  law 
arising  opon  fact  not  denied,  in  \^  bicb  either  party  b  over-ruled  by  the 
court:  if  such  bill  be  tendered  and  the  exceptions  in  it  are  truly  stated, 
then  the  judges  ought  to  set  tlieir  seal  in  testimony  that  such  exceptions 
were  taken  at  the  trial ;  but  if  tlie  bill  contain  matters  false,  or  untruly 
staled^  or  matters  wherein  tiiey  were  not  over-ruled,  they  are  not  obliged 
to  affix  the  seal,  ("a^  A  bill  of  exceptions  is  not  to  draw  die  whole 
matter  into  examination  again,  it  is  only  for  a  single  point,  and  the  truth 
of  it  can  never  be  doubted  after  the  bill  is  sealed,  for  the  adverse  party  is 
concluded  from  averring  the  contrary,  or  supplying  an  omission  in  it. — 
Bvidgmau  v.  Holtj  Show.  Par.  Ca.  ICO. 

If  the  judges  refuse  to  sign  the  bill,  the  party  grieved  by  the  denial 
may  have  a  writ  upon  the  statute,  commanding  the  same  to  be  done 
juxta  formam  statuii;  it  recites  the  form  of  an  exception  taken  and  over- 
ruled, and  it  follows ''  vobis  pracipimm  quod  si  ita  est,  tunc  sigilla  vestra 
apponatis;^  and  if  it  be  returned  **  quodnon  ita  est,**  an  action  will  lie  for 
a  false  return,  and  thereupon  the  surmise  will  be  tried,  and  if  found  to  he 
80,  damages  will  be  given,  and  upon  such  a  recovery  a  peremptory  writ 
commanding  the  same. — Bridgman  v.  Iloli,  sup.    2  Inst.  426.  (jk) 

In  Sir  H,  Fan^s  case,  (who  was  indicted  for  high  treason)  the  court 
refused  to  sign  a  bill  of  exceptions,  because  (hey  said  criminal  cases  were 
not  within  the  statute,  but  only  actions  between  party  and  party.  But 
in  (Paget  v.  Covetitry  Bp.)  1  Leon.  5.  it  was  allowed  in  an  indict- 
ment for  a  trespass,  and  in  (R.  v.  Higgins,  H.  S4  &  35  Car.  11.)  1  Vent. 
366.  in  an  informaUon  in  nature  of  a  quo  warranto. — Van^s  Ca.  T. 
14  Car.  II.    ]  Lev.  68. 


{a)  If  tlte  justices  bring  the  btli  of 
exceptions  into  courti  they  thereby 
acknowledge  tbcir  seal,  otherwise 
ibcfc  muse  be  a  scire  fteia$  against 
ihcm.  When  the  record  aikI  errors  are 
assigned,  the  plaintiff  jnu&t  issue  a 
ecire  facias  ad  audiendas  errores,  for 
the  assignmcQl  of  crrojn  is  the  grouud 
of  the  sci.  fa,  and  this  is  record  that 
the  notice  is  removed,  ami  upon  two 
Tiikils  returned  non  est  invent.,  the 
4:uurjt  examine  the  errors  iu  the  ab« 


sence  of'  the  doicndHn*,  ir*  tl>e  plain- 
(iH*  delay.  Vide  UUivktinires  Case^ 
8  Co.  310,  as  to  errors  assignable. 
The  defendant  may  have  a  sci.  fa, 
against  the  piaintili',  why  he  should 
not  have  execution  of  the  former 
jud(«mdut. 

(6)  So  npoa  all  writs  that  com- 
mand or  prohibit,  the  party  may  have 
his  action  for  disobedience.  Mar^ 
shmUea  Ca.  10  Co.  75.    2  Inst.  55. 

A  bill 
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A  bSl  of  excepciotis  is  only  to  be  made  use  of  upon  a^vril  of  error, 
and  therefore  where  «  writ  of  error  will  not  lie,  there  can  be  no  bill  of 
exceptions. — Rex  v.  Inhabitants  of  Pre^oH,  E.  9  Geo.  U.  2  Str.  1040. 
Ca.  Temp.  Hardw.  249-  S.  C.(a) 

Though  ex  rigore  juris  the  party  shall  not  have  sdvantage  of  his  bill 
of  exoeptionsi  but  oa  a  writ  of  error  {  yet  where  the  *  action  has  been   [  *S17  ) 
brought  in  the  court  of  K.  B.^  that  court,  to  prevent  delay  and  expence, 
has  sometimes  examined  die  matter  before  jttdgment.--«£«f/£?M  v.  Hall^ 
H.  30  Car.  II.   2  Lev,  Q.3Q.  (6) 

If  the  bill  of  exceptions  be  not  tacked  to  the  record,  it  seems  neces- 
jiary  to  set  out  the  whole  record  in  it  in  the  foilowmg  manner : — 

Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
third  year  of  the  reign  of  our  sovereign  lord  George  die  third,  now 
king  of  Great  Britain,  and  so  forth,  came  William  Hickelly  by  James 
'<  Philips,  his  attorney,  into  the  court  of  our  sud  lord  the  king  of  the 
bench  at  Westminster,  and  impleaded  John  Monty,  James  Watson, 
**  and  Robert  Blackmore,  ia  a  certain  plea  of  treapaas,  oa  which  die 
*^  said  William  declared  against  diem,  that"  (set  out  the  declaration  and 
other  pleadings;)    **  And  thereupon  the  issue  was  joined  between  the 
*'  said  William  and  the  said  John  Moneys  James  WtUmm,  and  Robert 
^  Blackmore;  and  afterwards,  to  wit,  at  the  sittings  of  Visi  Prius,  heM 
at  the  GuiUliall  of  the  city  of  Ijondon  aforesaid,  in  and  for  the  said 
ci^,  before  the  right  honourable  Sir  Charles  Prait,   knight,  diief 
<'  justice  of  our  said  lord  the  king  of  the  bench  at  Westmimttr,  Thomas 
^  Lloyd,  esq.  being  associated  to  the  said  chief  juatice»  according  to 
''  the  form  of  the  statute  in  such  case  made  and  provided;  on  Wed^ 
^'  nesday,  die  sixth  day  of  July,  in  the  third  year  of  the  reign  of  our 
''  said  lord  the  prejcent  king,  the  aforesaid  issue  so  joined  between  die 
**  said  parties  as  aforesaid,  came  to  be  tried  by  a  jury  of  tke  city  of 


(a)  But  where  a  bill  of  exceptions  a  bill  of  exceptions  to  the  rejection 

is  resorted  to,  there  can   be  no  new  of  evidence  iu  thccourtof  Great  Ses- 

trial  granted  on  the  same  points.    Fa-  sion  ia  JFales,  and  upon  error  brouglit 

h'igas  V.  Most^n^  2  Bla.  9^9.  in  K.B.  the  evidence   was  deemed 

(^)    In  Davenport    v.  Tyrrell^    \  admissible,  the    latter  court   cqnsi- 

Bla.  67%  however,  it  was  held,  that  dcred  that  they  w»re  called  upon  to 

a  bill  of  exceptions,  being  in  nature  award  vl  venire  de  novo  into  the  next 

of  a  writ  of  error,  cannot   be  deli-  English  county,  as,  without  the  inter- 

vered  in  the  court  out  of  which  the  vention  of  a  jury,  no  6nal  judgment 

record  issues.  could  be  given  on  the  record.     Da- 

A  court  of  error,  generally  speak-  %is  v.  Pierce^  2  T.  Rep.  125.     Et  vide 

ingi  cannot  award  a  c«wr  de  novo,  Johnson  v.  Svtton.  1  T.  Kep.  528,  as 

when  the  proceedings    originate  in  to  the  power  of  a  court  of  error  to 

an  inferior  court.      Trevor  v.  Wail,  award  a  venire  de  novo. 


4€ 
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1 T.  Rep.  151.    But  where  there  was 
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^  London  aforesaidi  for  that  purpose  duly  impaoelledy  diat  is  to  say, 
'^  A.  B.  and  C.  D.  S^c.  good  and  lawful  men  of  the  said  city  of  Londcm; 
*^  at  which  day  came  there  as  well  the  said  fViUiam  Hickell,  as  also  the 
''  said  John  Money,  James  Watson,  and  Robert  Blackmore,  by  dieir 
^  respective  attornies  aforesaid.  And  the  jurors  of  the  jury  aforesaid, 
•  "  impanelled  to  try  the  said  issue  being  called,  also  came,  (a)  and  ivere 

'^  then  and  there  in  due  manner  chosen  and  sworn  to  try  the  same  issue ; 
''  and  upon  the  trial  of  that  issue  the  counsel  learned  in  the  law  for  the 
**  said  William  Hickell,  to  maintain  and  prove  the  said  issue,  on  his  part 
^  gave  in  evidence,  thai"  (So  set  out  the  evidence  on  the  part  of  tbe 
plaintiff,  and  then  set  out  the  evidence  on  the  part  of  the  defendants,  ana 
[  *318  3  then  proceed  as  ^follows) :  '^  Whereupon  the  said  counsel  for  the  said 
^'  defendants,  did  then  and  there  insist  before  the  chief  justice  aforesaid, 
^  on  the  behalf  of  the  defendants  above-named,  that  the  said  several 
''  matters  so  produced  and  given  in  evidence  on  tbe  part  of  the  said  de- 
'^  fendants  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
''  allowed  as  decisive  evidence,  to  entitle  the  said  defendants  to  the  be- 
<'  nefit  of  the  statute  made  in  the  24th  year  of  the  reign  of  his  late  ma- 
'^  jesty  king  George  the  Second,  intitled.  An  act  for  rendering  justices  of 
'<  the  peace  more  safe  in  the  executions  of  their  office,  and  for  indemni- 
''  fying  constables  and  others,  acting  in  obe^ence  to  their  ^K'arrants ;  and 
'^  that  therefore  the  said  William  tiickell  ought  to  be  barred  of  his 
''  aforesaid  action,  and  the  said  defendants  acquitted  thereof,  and  there- 
^  upon  t)ie  said  defendants,  by  their  counsel  aforesaid,  did  then  and 
"  there  pray  of  the  said  justice  to  admit  and  allow  the  said  matters  and 
**  proof  so  produced  and  given  in  evidence  for  the  said  defendants  afore- 
*^  said,  to  be  conclusive  evidence  to  intitle  the  said  defendants  to  the  be- 
''  ne6t  of  the  statute  aforesaid,  and  to  bar  the  said  William  of  his  action 
"  aforesaid.  But  to  this,  the  counsel  learned  in  the  law,  on  behalf  of 
''  the  said  William  Hickell,  did  then  and  there  insist  before  the  chief 
''justice  aforesaid,  that  tlie  matters  and  evidence  aforesaid  so  produced 


(a)  And  the  jurors  aforesaid  being 
impanelled  and  sworn  to  try  the 
Issue  aforesaid,  counsel  for  the  plain- 
tiff to  maintain  and  prove  the  said 
issue  on  his  part  offered  in  evidence, 
4*c. ;  and  the  counsel  for  the  defend- 
ant having  offered,  4rC'  they  insisted 
on  the  part  of  the  defendant,  that  the 
several  matters  so  given  in  evidence 
were  sufficient  in  law,  and  ought  to 
he  admitted  and  tried  by  the  court  as 
legal  evidence  to  go  before  the  jury. 


But  the  counsel  for  the  plaintiff  did 

pray  of  the  court  not  to  admit  tbe 

said  evidence  to  go  to  the  jury,  not 

being  legal  evidence.  And  the  court, 

notwithstanding,  has  permitted  and 

allowed  said  evidence  to  be  given. 

Counsel  on  the  part  of  tbe  plaintiff 

excepted  to  the  said  assignment  of 

the  court  thereon,  and  requested  tbe 

said  judge  to  put  his  seal  to  this  bill 

of  exceptions,  according  to  the  fonn 

of  the  statute,  and  thereupon,  ^<^*    ^ 

<'sntt 
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^'  and  prov^  on  die  part  of  the  mid  defendants  as  aforesaid^  were  not 

''  sufficient  nor  ought  to  be  admitted  or  allowed  to  entitle  the  said  de- 

''  fendants  to  the  benefit  of  the  statute  aforesaid ;  or  to  bar  the  said 

**  William  Hickell  of  his  aforesaid  action,  and  that  neither  the  said  de- 

"  fendants,  or  any  of  them,  nor  the  said  carl  of  HallifaXf  were  or  was 

''  within  the  words  or  meaning  of  the  statute  made  in  the  seventh  year  of 

^  the  reign  of  his  late  majesty  king  James  the  First,  intitled,  An  act  for 

''  ease  in  pleading  against  troublesome  and  contentious  suits,  prosecuted 

«'  against  justices  of  peace,  mayors,  constables,  and  certun  other  hb 

'<  miQesty's  officers,  for  the  lawful  execution  of  their  office,  nor  of  the 

**  statute  made  in  the  <21st  year  of  the  reign  of  the  same  late  king,  in- 

''  titled.  An  act  to  enlarge  and  make  perpetual  the  act  made  for  ease  in 

''  pleading  against  troublesome  and  contentious  suits  prosecuted  against 

''justices  of  the  peace,  mayors,  constables,  and  certain  other  his  ma- 

"  jesty's  officers,  for  the  lawful  execution  of  their  office,  made  in  the 

"  seventh  year  of  his  majesty's  most  happy  reign:  nor  of  the  said  statute 

«  made  in  the  24th  year  of  the  reign  of  his  late  majesty  king  ^George  the  [  #319  ] 

^'  Second ;  nor  in  any  way  entided  to  the  benefit  of  any  of  these  sta- 

''  tutes :  and  the  counsel  for  the  said  IViUiam  Hickell  further  insisted, 

''  that  the  seizure  and  imprisonment  of  the  said  William  Hickell  were 

''  not  made  or  done  in  obedience  to  the  said  warrant,  nor  have  die  said 

''  defendants,   or  any  of  them  in  that  behalf,  any  authority  thereby. 

**  And  the  said  chief  justice  did  then  and  there  declare  and  deliver  his 

*'  opinion  to  the  jury  aforesaid ;  that  the  said  several  matters  so  pro- 

'^  duced  and  proved  on  die  part  of  the  defendants  were  not  upon  the 

''  whole  case  sufficient  to  bar  the  said  William  Hickell  of  his  aforesaid 

''  action  f^inst  theni,  and  with  that  direction  left  the  same  to  the  said 

''jury;  and  the  jury  aforesaid  then  and  there  gave  their  verdict  for  the 

"  said  William  Hickell,  and  «£300  damages  \  whereupon  the  said  coun- 

"  sel  for  the  said  defendants  did  then  and  there,  on  the  behalf  of  the 

"  said  dfefendants,  except  to  the  aforesaid  opinion  of  the  said  chief  jus- 

f '  tice,  and  insisted  on  the  said  several  matters  and  proofs  as  an  absolute 

c'  bar  to  the  aforesaid  action,  by  virtue  of  the  last  mentioned  statute: 

**  and  in  as  much  as  the  said  several  matters  so  produced  and  given  in 

'^  evidence,  on  the  part  of  the  said  defendants,   and  by  their  counsel 

"  aforesaid  objected  and  insisted  on  as  a  bar  to  the  action  aforesaid,  do 

'^  not  appear  by  the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the 

'*  aforesaid  defendants  did  then  and  there  propose  their  aforesaid  excep- 

"  tion  to  the  opinion  of  the  said  chief  justice,  and  requested  the  said 

"  chief  justice  to  put  his  seal  to  this  bill  of  exception,  Gontaining  the  said 

"  several  matters  so  produced  and  given  in  evidence  on  the  part  of  thq 

"  said 


319^  General  Matters.  [Part  VIL 

''  said  defendants  as  aforesaid^  according  to  the  form  of  the  statute  In 
"  such  case  made  and  provided ;  and  thereupon  the  aforesaid  chief 
''justice^  ni  the  request  of  the  said  counsel  for  the  above  named  defen- 
"  dants,  did  put  his  seal  to  this  bill  of  exception^  pursuant  to  the  afore- 
''  said  statute  in  such  case  made  and  provided^  on  the  sixth  day  of  Juljf 
"  aforesaid,  in  the  third  year  of  the  reigii  of  his  said  present  majesty /*(a) 

The  above  precedent  is  taken  from  a  bill  of  exceptions,  which  was 
made  use  of  within  these  few  years  past :  but  it  does  not  seem  necessary 
to  state  the  whole  record  in  the  bill,  provided  the  bill  be  tacked  to  the 
record ;  which  the  statute  plainly  shews  may  be  done,  by  saying,  if  the 
exceptions  be  not  in  the  roll:  and  there  are  precedents  to  warrant  this 
mode  of  proceeding. 
[  320  ]  The  bill  of  exceptions  would  then  begin  as  follows, ''  Which  said  issue 
''  in  form  aforesaid  joined  between  the  parties  aforesaid,  afterwards,  to 
''  mtf  at  the  Sittings,  ^c^"  (and  then  pursue  the  former  precedent.) — 
Vide  Bill  of  Exceptions  in  Todd  v.  East  hidia  Company,  Dom.  Proc. 
1787.  and -rf|)n7  1788. 


(a)  Vide  etiam  Money  v.  Leach^  5     the  proceedings  on  a  bill  of  excep- 
Burr.  1692,  1742.    1  Bla.  555,  for     tions. 


CHAPTER    VI. 


OF   DEFECTS    AMENBABLE    AFTER   VERDICT   OR    AIDED    BY    IT. 


THE  rule  is  to  allow  amendments  wherever  the  judge  has  an  audio- 
rity  to  try  the  cause.  {Wildare  v.  Hantfy,  T.  14  Geo.  II.  2  Stni. 
1 15 1 .)  (tf)  As  if  the  Nisi  Prius  roll  differ  from  the  plea  rofl  in  a  matter 
^hich  does  not  alter  the  issue,  for  it  b  oni}*  a  transcript  of  it  to  cariy 


Co)  The  rule  laid  down  by  Lord 
ManifiMy  In  Bonficid  v.  Miller^  2 
Burr.  1Q99,  is,  that,  whilst  all  the 
proceedings  are  on  paper,  an  atncnd- 
nient  nay  be  made  at  common  ienr, 
and  in  tack  an  aiDeodinent,  there  is 
no  difference  between  ci?il  and  cri- 
minal prosecutions.  Vide  etiam  Goff 


q.  t.  V.  Popplexvell,  2  T.  Rep.  707. 
But  the  amendment  of  the  record 
itself,  by  the  statutes  of  aaandnenr, 
extends  not  to  criminal  prosecutions. 
Vide  Hoyie  v.  Pitt,  3  Salk.  38.  R. 
V.  Waicottf  Salk.  632.  Atchcson  y. 
Eoerett^^l  Cowp.  382. 


Ae 
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the  issue  of  it  into  the  county.  (Child  v.  I/arvei/,  M.  1 1  W.  III.  C&rth. 
506.)  But  in  ejectment^  if  the  venire  be  depIacUo  transgresmnii,  omit- 
ting et  ejectionisjirma,  it  is  ill,  because  not  in  the  same  aciioft ;  but  If 
the  distringas  or  hab.  corp.  is  right,  the  venire  will  be  nuB,  and  the  want 
of  it  is  aicied.  So  in  sci.fa.  against  an  executof  to  have  et6CiltiOfl  Gt  H 
judgment  for  damages  in  trover,  it  was  moved  in  arfest  of  jadgmoit,  th^t 
the  venire  was  in  placiio  debit! j  and  a  new  ventre  was  awarded,  the 
verdict  itself  may  be  amended  by  the  memory  of  the  judge  who  tfi6d  the 
cause.  (Eliot  v.  Sktfppy  M.  l6S4.  Cro.  Car.  338.)  And  on  the  autfio- 
rity  of  that  case  in  Cro.  Car.  the  postea  was  amended  by  the  judge'it 
notes ;  where  the  associate  had  mistaken  and  entered  id.  damages  itt  co* 
venant,  taking  it  for  debt  instead  of  entering  damaged  <£274.  (Newcomt 
V.  Green,  M.  17  Geo.  II.  2  Str.  1 19/)  So  a  special  verdict  may  fte 
amended  by  the  minutes  taken  by  the  clerk  of  astoize,  but  nothing  can  be 
added  to  the  minutes  though  ever  so  strongly  proved,  for  that  would  be 
to  subject  the  jury  to  an  attamt  for  what  was  not  fdond  by  theffl. — Rit 
V.  Keai,  H.  1697.  Salk.  47. 

If  an  issue  be  tendered  by  the  plaintiff,  and  the  defendant  join  the  ^mi'   . 
liter  by  the  plaintiff's  name,  or  vice  versa,  this  shall  be  amended,  therf 
being  a  negative  and  an  affirmative  between  the  parties.— Briton  v.  Man^ 
dell,  E.  1606,  Cro.Jac.  6?.(fl) 

It  is  an  established  doctrine,  that  a  verdict  mttaid  a  tiite  defective^  • 
set  out,  but  not  a  defective  title,  (b)  As  in  trespass  for  *  taking  dung  [  ^321^ 
without  saying  fimum  suum  or  ipsius  querentis,  for  that  is  a  plain  defect 
of  title  \  but  it  will  cure  all  the  omissions  of  the  parties  in  the  allegations, 
which  must  be  presumed  to  have  been  g^ven  in  evidence  to  the  jury; 
(R.  v.  LandaffBp.  H.  8  Geo.  II.  2  Stra.  1006.)  as  in  a  yiiare  impedit,  if 
a  presentation  be  not  alFedged,  yet  if  the  issue  were  such  as  to  make  it 
necessary  for  the  plaintiff  to  prove  one,  the  want  of  the  allegation  will  be 
cured  by  the  verdict. — Lancaster  v.  Lowe,  Sf .  3  Jac.  I.  Cro.  Jac.  94.  (c) 

So  surplusage  doth  not  vitiate  after  a  verdict,  but  if  it  be  repugnant  t6 
what  is  before  alledged,  it  is  void.  As  in  trover,  if  the  plaintiff  declare 
that  on  the  4th  of  March  he  was  possessed  of  goods^  and  that  after,  vix^ 
1st  of  March,  they  came  to  the  defendant's  hands. 


H        ■»        ■! 


fa)  Vide  nfftvhanr  r.  IfirKikti^',  V  (t)  Far  tfle  stiMM^is   of  jexM^ 

Stra.  551.    But  the  vant  of  a  Atmx-  extend   to  suits  by  the  crowp^  in 

l^tcr  is  not  to  be  aided.     Cooper  v.  guare  impedit.    JR.  v.  Meath  Bp.  I 

Speticer,  1  Stra.  641 .  Stra.  (fe. 

r6>  Vide  Smail  v.  Coti,  a  ITtn^ 
1159- 

MM  .if 
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If  the  gist  of  the  defendant's  bar  be  bad,  it  will  not  be  cured  by  a  ver- 
dict found  for  him,  but  the  plaintiff  shall  have  judgment  if  the  verdict 
pass  for  him,  either  for  the  badness  or  the  falseness  of  the  bar ;  as  if  in 
debt  on  a  single  bill  the  defendant  plead  payment  without  any  acquittal, 
and  it  is  found  for  him,  yet  he  shall  not  have  judgment  because  the  gist 
of  the  plea  is  bad,  since  the  obligation  b  in  force  till  dissolved,  eo  Kga- 
mine  quo  Ugalum  est ;  but  if  it  had  been  found  for  the  plaintiff,  he  should 
have  had  judgment.— fri/i^cU  v.  Belt,  M.  I6I8.  Cro.  Jac.  377. 

Note ;  In  fact  such  plea  would  at  this  day  be  good  by  4  Jnne,  c.  16. 
s.  12.  but  the  case  equally  serves  for  illustration. 

A  verdict  cannot  help  an  immaterial  issue^  but  will  an  improper  or  an 
informal  one ;  as  if  not  guilty  be  pleaded  in  debt^  though  this  be  an 
improper  issue,  yet  if  found  for  the  plaintiff,  he  shall  have  judgment. 
{Jones  V.  Bodiner,  H.  7  W.  III.  Carth.  371.  Wentworth  ?.  Weniworth, 
38  Eliz.  Noy.  56.)  So  in  assault  and  battery  the  defendant  justified  quod 
moderate  castigavit,  the  plaintiff  replied  quod  non  moderati  castigavift 
and  after  a  verdict  for  him  had  judgment,  though  the  traverse  was  infor- 
mal, for  it  ought  to  have  been  de  injuria  sua  propria.  {Alebery  v.  Jona^ 
E.  22  Car.  11.  1  Vent.  70.)  So  in  replevin,  where  the  defendant  avowed 
for  rent,  for  that  A.  being  seised  in  fee  married  B.  and  bad  issue  D.  and 
that  B.  and  D.  after  the  death  of  J.  granted  the  rent,  the  plaintiff  tra- 
versed the  seisin  of  A.,  the  defendant  had  a  verdict,  and  it  was  boldes 
A  good,  though  the  issue  was  not  so  apt  as  it  might  have  been,  for  the 

seisin  of  the  grantor  was  what  ought  properly  to  have  been  traversed.— 
Pigot  V.  Pigot,  M.  2  Jac.  I.  Yelv.  54. 

But  for  the  better  understanding  what  defects  are  amendable  after  ver- 
[  *  322  ]  diet,  or  are  aided  by  it,  it  will  be  necessary  to  take  a  •  cursory  view  of 
the  several  statutes  of  amendments  and  jeofails,  and  to  note  some  of  the 
determinations  thereupon. 

By  14  £.  III.  c.  6.  No  process  shall  be  annulled  or  discontinued  by 
the  misprision  of  the  clerk  in  writing  one  syllable  or  letter  too  much  or 
too  little,  but  it  shall  be  amended. 

Tlie  judges  construed  this  statute  so  favourably  as  to  extend  it  to  a 
word ;  but  not  being  agreed  whether  they  could  make  these  amendments 
as  well  after  judgment  as  before,  occasioned  the  making  the  9  H.  V.  c.  4. 
and  4  //.  VI.  c.  3.  by  which  such  power  is  given  to  them  as  long  as  the  re- 
cOitl  or  process  is  before  tbem.— B/acAmores  Gise^  M.  I&IO.  iCo. 
157. 

By  8  II.  VI.  c.  12.  No  judgment  or  record  shall  be  reversed  or  an- 

milled  for  error  in  any  record,  process,  or  warrant  of  attorney,  original 

writ  or  judicial  panel,  or  return,  by  razure,  interlining,  or  by  addition, 

•  substractioR 
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substraction  or  diminution  of  words,  letters,  titles,  ^c.  but  the  judges  in 
affirmance  of  judgment  may  amend  all  that  which  to  tliem  seems  to  be 
the  misprision  of  the  clerk. 

By  SH.VLc.  15.  The  judges  in  any  records  or  process  before  them 
by  error  or  otherwise,  or  in  returns  of  sheriffs,  coroners,  i^c*  may  amend 
the  misprision  of  the  clerk  of  the  court,  ("a J  or  of  the  sheriffs,  coroners^ 
their  clerks,  or  other  officer  whatsoerer,  in  writing  a  syllable  or  letter  too 
much  or  too  little,  (i) 

32  H.YIIL  c.  30.  enacts.  That  if  (1)  any  issue  be  tried  (2)  by  oath  of  12 
men,  for  the  (3)  party,  plaintiff  or  demandant,  or  for  the  party  tenant,  or 
defendant,  in  any  courts  of  record,  judgment  shall  be  ^iven,  any  (4)  mis- 
pleading, lack  of  colour,  insufficient  pleadings  or  jeofail,  any  miscon- 
tinuance or  (5)  discontinuance  or  (6)  misconceiving  of  process,  misjoin- 
ing  of  the  issue,  lack  of  warrant  of  attorney  of  the  party  against  whom 
the  issue  shall  be  tried,  or  other  negligence  of  the  parties,  their  counsel- 
lors or  attomies  notwithstanding,  and  the  judgment  shall  stand  accord- 
ing to  the  (7)  verdict  without  reversal. 

Upon  this  last  statuU  thefoHotdng  decisions  have  been  made : 

1.  If  in  replevin  the  plaintiff  is  nonsuited  after  evidence^  and  the  jury 
assess  damages  for  the  avowant,  thid  is  no  trial  within  the  act,  for  it  itf 
only  in  nattire  of  an  inquest  of  office. — Cro.  Jac.  359*  (c)  Fide  4  &  5 
j/nn,  c.  l6. 

2.  An  issue  upon  nul  tiel  record  is  not  within  the  nct^^Priddle  v. 
tiapper,  M.  19  Jac.  I.  1 1  Co.  8. 

3.  So  an  issue  between  the  demandant  and  vouchee  is  not  within  the 
act.—- Z/eye/on  i  Ca,  H.  10  Jac.  I.  1 1  Co.  6. 

4.  If  as  to  part  the  defendant  join  issue,  but  say  nothing  to  the  rest,  [  323] 
and  this  issue  be  found  for  tlie  plaintiff,  he  shall  have  judgment ;  5.  C. 

but  if  pleaded  to  the  ^hole,  it  is  a  bad  plea,  and  not  helped  by  the  sta- 
tute.—/For  A^aw  V.  Chappeli,  T.  15  Car.  II.  Hardr.  331. 

5.  Tliis  statute  extends  to  discontinuances  on  the  part  of  the  plaintiff 
as  well  as  those  on  the  part  of  the  defendant ;  and  to  those  after  as  well 
as  before  verdict. — tVarrens.  Smith,  £.  13  Jac.  I.  1  Rol.  Rep.  l6l.— 
Smith  V.  Bower,  E.  1620.  Cro,  Jac.  528. 

6.  Mi  sconceiving  of  process  within  this  act  is,  ad  if  a  distringas  be 
awarded  where  it  should  be  a  ha.  cor.    But  it  is  otherwise  if  a  venire  (or 


(aj   Bat  mistakes  made  in   the  not  amend  errors  in  process  under 

pleadings  by  the  party  himself,  can-  these  statutes.  Afer^e  v.  Jainr#|\Villcs^ 

not  be  amended.     Green  v.  Rennet t,  125. 

1  T.  Rep.  783.  fcj  No  case  to  this  point  is  (0  b« 

CbJ  Inferior  courts,  however,  can-  found  in  Cro.2/ac. 

M  M  S  athtr 
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other  process)  be  awarded  to  a  wrong  officer. — Woodroffe^.  Vena&o^ 
Sav.  35.    Come  v.  Pastow,  M.  44  &  45  Eliz.  Yelv.  15. 

7.  If  the  judgment  be  not  given  upon  the  verdict,  it  is  not  within  Uie 
act ;  as  in  debt  against  an  heir  who  pleads  riens  per  dUcent,  except  20 
acres  in  t).,  upon  which  issue  is  joined,  and  verdict  for  the  defendant.  K 

* 

the  plaintiff  take  judgment  upon  the  confession,  it  may  be  revered  by 
reason  of  a  discontinuance. — Molineux  v.  MoUneuXf  H.  7  Jac,  I. 
Yelv.  169. 

18  Eliz.  c.  14.  enacts,  That  after  verdict  judg;ment  thereupon  shall  not 
be  reversed  for  want  of  form  touching  false  Latin,  or  variance  from  the 
register  or  other  faults  in  form  or  for  want  of  any(l)  writ,  original  or 
ju(ficial,  or  by  reason  of  any  (2)  imperfect  or  insufficient  return  of  any 
sheriff  or  other  officer,  or  for  want  of  any  warrant  of  attorney,  or  for  any 
fkult  in  process  upon  or  after  any  aid,  prayer,  and  voucher. 

And  upon  this  statute  it  has  been  resolved, 

1.  That  an  ill  writ  in  substance^  or  a  good  writ  which  warrants  not 
the  declaration,  is  npt  aided  by  the  statute :  bu^  the  want  of  a  bill  oathe 
file,  which  is  in  nature  of  an  original,  is  aided  by  the  equity  of  the  ^ct.— 
Greenfield  v.  Dennis,  M.  l600.  Cro.  Eliz.  72^. 

2.  But  if  there  be  no  return,  or  the  writ  be  album  hrete,  this  is  not 
helped  by  this  act,  however,  it  seems  remedied  by  the  following  statute. 
Holsworth  V.  Proctor,  M.  5  Jac.  I.  Yelv.  110. 

21  Jac.  I.  c.  13.  enacts,  That  after  verdict,  judgipent  thereupon  shall 
not  be  stayed  or  reversed  for  any  variance  in  form  only  between  the  ori- 
glnal  or  bill,  and  the  declarationj^  plaint^  or  demaudy  Qr  for  lack  of  the 
averment  of  anj^  life,  so  as  it  be  proved  they  are  living ;  or  becHU^  ^ 
venire  ha-  cor.  or  distringas  was  awarded  to  a  wrong  o^ceic  upon  any  in- 
sufficient suggestion,  or  for  misnaming  any  of  the  jury  in  surname  or  ad- 
dition in  any  of  the  writs  or  retarqs  thereof,^  so  as  tfiey  be  prov«^  to  be 
the  same  as  were  meant  to  be  returned;  or  for  that  there  is  no.  cetum 
[  *  324  ]   upon  any  of  the  wrks,  so  as  a  panel  ^be  i:etumed  and  annexed  thereto ;  or 
for  tliat  the  sherilT  or  other  offi^^rs!  naipes  be  no.(8et  to  the  retun^of 
such  writ,  so  as  it  appears  by  proof  th^t  the  writ  waa  return^  by  hkn; 
oir  for  that  the  plaintiff  in  ejectment  or  other  personal  action  beiu^uojer 
age  appeared  by  attorney :  if  a  yerdict  pa^  for  him* 

There  were  but  24  returned  upon  the  panel  annexed  to  the  tenire 

facias,  but  there  were  48  upon  die  ha.  cor.  upon  whrch  the  defendant 

miufai  «A  dd^eaoe^  asd  vnfom  nodoa  Ihe  verdkt  waa  att  mde,  without 

cotfts,  the  court  saybg  that  die  21  Joi^.  E  ly^eans  oalj;  1k^  Camid  words 
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upon  the  writ,  for  tliefe  nmut  be  k  pBlitl  atiatied  to  thti  retulti<-^£rc»np* 
V.  Johniton,  C.  B.  Tr.  1 1  Geo.  II. 

19  k  17  Ctir.  II.  e.  8.  (Whieh  was  called  bjr  JiBtioe  Ibiiifel?^  tte  «fm- 
B^tent  iM:!)  eMcU^  Thai  Hftsr  vetdHct^  judghietit  diemqxM  sinil  not  be 
Myed  or  reT«rsWl  foi'  UtrMt  of  fbriiif  or  pledges  f etulted  updii  the  ori- 
ginflly  Oir  for  watit  of  pledges  upon  eny  bill  or  deviahUton,  or  Ib#  want  of 
A  profert  Of  any  deed,  or  of  letters  testamehlory  or  of  adiaaiistralioo,  or 
for  the  onils Aon  of  vi  tt  Hrmin  or  tontra  pacitAf  or  for  or  by  re^sno  of  the 
■li^akitig  of  the  Ghristiofi  or  sonmine  of  either  pafty^  sumsy  day,  teontb^ 
or  year,  in  «iy  bill,  doehMiitloii,  end  pleading,  behig  rqpil  id  any  wril^ 
piaitit,  roll  or  record  preeecBng,  or  in  ibe  same,  io  wbieh  the  fdaintiff 
roigbi  bote  demurred,  aad  dieted  the  same  for  coiise,  or  for  want  of 
Aocparatiis  est  verificare,  or  hoc  paraiiii  «tf  ^er^anpe^  fnordwHf  or 
for  that  that  there  is  no  right  venue,  so  ftS  a  trisd  was  by  a  jory  of  the 
proper  county  where  the  action  is  laid,  or  /or  Want  of  H  mUttic&rSia  or 
eapiutur,  Or  because  one  is  entered  for  the  other ;  tad  that  all  siicb  omis^ 
sions,  variances,  and  defects,  and  other  tnatters  of  like  Oatore,  Mt  beiilj( 
against  the  right  of  the  matter  of  the  suit,  or  whereby  the  issue  of  the 
trial  are  altered,  shall  bo  amended,  where  such  ju(%menis  a#e  or  shall  be 
removed  by  \trit  of  error. — Catterell  v.  Manhull,  M.  52  Car.  II.  1  Vent. 
99.  100.  (a) 

In  art  action  (br  words  the  plaintiff  declared,  thai  (he  deftMdailt  Aiid 
apud  London f  (hat  he  had  stolen  plate  at  Oxford  \  the  defendant  justi- 
fied that  be  did  steal  plate  at  Oxford,  pet  quod  he  spoke  the  wOrds  at 
Lortdon ;  the  plaifififf  replied  de  injuria  sua  praprlU ;  aod  npottf  i^sue 
tried  in  tendon,  obtained  a  verdict ;  and  thou^  it  was  allowed,  tfuit  (ho 
only  point  in  issise  was,  whether  the  felony  were  eommilted,  wkidir  was 
triable  at  Oxford,  yet  it  was  botden  to  be  aided  by  this  act,  &nd  die 
plaintiff  had  judgment.— Cro/2  v.  Boit€,  £.  21  Car.  II.  1  Saund.  947« 

Note  ;  An  actsial  aOieodmeiM  is  never  made  upon  this  act,  bot  the  b^    [  325  ] 
nefit  of  the  act  is  attained  by  the  court's  over-hioking  the  excepCon^^— 
R.  V.  LandafBp.  H.  8  Geo.  II.  2  Str.  1011. 

4  &  5  Jfnte,  c.  19.  eaacts,  Tliat  no  judgment,  by  confession,  Ifc.  ot 
upon  any  writ  of  enquiry  of  damages  executed  thereon,  sdatf  be  stayed 
or  reversed  for  any  imperfection/  matter  <xr  thing  whatsoever,  wbieb 
would  have  been  cured  by  any  of  Ae  statutes  of  jeofaS,  ih  case  of  a  ver- 


ml* 


(a J  So  it  has  been  bblden  no  ob«     countyy  ibat  defect  being  cured  by 
jeeiion,  after  verdict,  that  an  action      tiic  above  ttaiate.     UHohfitld  €6r* 


of  covcnaat  for  not  repairipgi  4  c*     poraiioA  y.Sla^r,  AVi]fles^4^J 
wa«  brought  aiMl  tried  in  a  ^a^ign 
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diet,  so  as  there  be  an  original  writ  or  bill,  and  warrant  of  attorney  duly 
filed  according  to  the  law,  as  is  now  used. 

Note  ;  The  foregoing  statutes  are  construed  not  to  extend  to  criminal 
proceedings,  on  account  of  the  words  "  plaintiff  and  defendant/*  made 
use  of  in  them.  But  by  9  Ann.  c.  20.  it  is  enacted,  that  all  the  statutes 
of  jeofail  shall  be  extended  to  all  writs  of  mandamus  and  informatioos  in 
nature  of  a^ao  warranto. —^Rex  v.  Ellames,  E.  1734.  2  Stra.  976.  (fl) 

5  Geo.  I.  c.  13.  After  the  clause  of  amendment  of  write  of  error,  says, 
that  where  any  verdict  hath  been,  or  shall  be  given  in  any  action,  suit, 
bill,  plaint,  or  demand,  ^c.  The  judgment  thereupon  shall  not  be  stayed 
or  reversed  for  any  defect  or  fault  either  in  form  or  substance,  in  any  bill, 
writ,  original  or  judicial,  or  for  any  variance  in  such  writs  from  the  de- 
claration or  other  proceedings.  (6) 


faj  In  Harvey  v.  Stokes,  Willes, 
5,  the  two  last-mentioned  statutes 
were  held  to  extend  only  to  roislakes 
in  the  names  of  the  plaintiff  or  de- 
fcndant,  and  not  of  third  persons; 
but  in  Poitvin  v.  Tregcaglc,  Raym. 
77  U  it  was  held,  in  B.  jR.  that  the 
christian  name  of  the  plaintiff  can- 
iiot  be  amended  in  a  declaration  by 
the  bye. 

The  foUomng  decisions  haxe  also 
been  made  upon  the  subject  of  defects 
amendable y  viz. 

In  Anon.  Loft.  155,  it  was  held, 
that  all  rules  to  amend  shall  be  on 
payment  of  costs. 

But  ho  issue  can  be  offered  that 
is  contrary  to  the  record ;  yet  a  la- 
titat^ without  a  bill  of  Middlesex, 
will  save  the  statute  of  limitations. 
Crokatt  V.  Jonesy  2  Stra.  734.  2 
Raym.  1441. 

In  an  action  for  usury,  the  court 
will  not  allow  sums  and  dates  to  be 
amended  in  the  declaration,  after 
the  time  limited  by  the  statute  is 
expired.  Gqf  q.  t.  v.  Popplewell, 
1  Dougl.  114,  (n.)  2T.  Rep.  707. 
Nor  after  the  time  for  bringing  a 
new  action,  where  there  has  been 
unnecessary  delay  on  the  plaintiff's 
part.  Steel  q.  t.  v.  Soicerby,  6 
T.  Rep.  171.  Ranking  q.  t,  y. 
Marsh,  8  T.  Rep.  30.  Sed  secus, 
where  the  plaintiff  has  sot  unneces- 
sarily delayed.  Cross  v.  Kaye,  6f 
T.  Rep.  543.  Haddock  q.  t.  v.  Ham- 
fnettf  7  T.  Rep.  55.    But  not,  if,  by 


such  amendment,  any  new  substan- 
tive cause  of  action,  or  any  new 
charge  against  the  defendant,  is  tu 
be  introduced.   S.  C* 

A  declaration  in  covenant  against 
executors,  in  their  own  right,  and 
who  had  merely  acted  in  the  dispo- 
sition of  the  testator's  effects,  canno^ 
be  amended  after  a  demurrer.  Ation, 
1  H.  Bla.  37. 

In  an  action  against  the  hundred 
of  P.  on  the  stat.  of  9  Geo.  h  c,  2?, 
for  the  value  of  a  slack  of  corn 
maliciously  burnt,  the  declaration 
stated,  thAt  notice  was  given  to  the 
inhabitants  of  the  parish,  instead  of 
the' town,  village,  or  hamlet,  which 
are  the  words  of  the  act.  Held,  that 
this  allegation  is  good,  for  the  law 
intends  every  parish  to  be  a  vill,  un- 
less the  contrary  be  shewn,  or  it  ap- 
pears that  the  parish  consisted  of 
several  vills.  Cooke  v.  Pimhill  Hun' 
dred,  8  East,  173. 

In  assumpsit  for  breach  of  promise 
{inter  alia)  to  execute  a  release,  which 
defendant  had  agreed  to  give,  the 
declaration  described  a  release  not 
co-extensive  with  that  agreed  to  be 
given.  Held,  that  this  defect  CJ^n- 
not  be  cured  by  a  verdict.  SiM 
V.  Woodhouse,  2  Bos.  &  Pull.  233. 

(bj  All  amendments  being  discre- 
tionary in  the  court,  they  can  only 
be  permitted  under  particular  cir- 
cumstances, and  in  furtherance  o( 
justice.  R.  V.  Grampound  Corpora- 
tion, 7  T.  Rep.  66%  _^„ 
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CHAPTER   VII. 


OF   NEW   TRIALS. 


WE  have  seen,  in  the  first  chapter  of  this  hook^  how  the  jury  are  to  de- 
mean themselves  during  the.  time  of  the  trial^  and  in  their  consultations 
after  they  are  withdrawn  from  the  bar.  However^  as  it  often  happens, 
that  the  verdict  which  they  give  is  not  satisfactory,  it  is  worth  enquiring 
for  what  causes  a  verdict  may  be  set  aside,  and  a  new  trial  granted.  (<f) 

It 


CaJ  The  principhs  on  which  new 
trials  arcgraiited,  arc  (said  Denison^J. 
in  Bright  v.  Ej/noriy  I  Burr.  390,)  diffi- 
cult to  explain,  so  as  to  lay  down 
one  absolute  general  rule ;  but  '*  the 
*'  granting  a  new  trial  must  depend 
'*  on  the  legal  discretion  of  the  court, 
••  guided  by  the  nature  and  circum* 
"  stances  of  the  case,  and  directed 
''  with  a  view  to  the  attainment  of 
"justice."  And  it  is  not  enough, 
that  the  cause  is  of  value  and  im- 
portance, to  induce  the  court  to  grant 
a  new  trial,  for  it  must  also  involve 
a  doubt,  though  the  value  certainly 
weighs  much  with  the  court  in  grant- 
ing a  rule  to  shew  cause.  Vernon  v. 
Uankey.  2T.  Rep.  113. 

It  was  formerly  a  prevalent  rule, 
that  there  should  not  be  a  new  trial 
where  evidence  was  given  on  both 
sides;  but  inform  \,  Freeman,  3 
Wila,  38,  the  court  said,  it  was  fre^ 
quently  determined  otherwise  ;  and 
indeed  that  rule  is  not  regarded  in 
modern  practice ;  for  where  the  evi- 
dence is  such  as  is  proper  to  leave 
to  the  jury,  upon  the  facts,  the  court 
will  not  grant  a  new  trial,  because 
the  judge  might  have  drawn  a  diffe- 
rent conclusion  from  the  jury,  upon 
the  mailers  of  fact.  Ashley  v.  Ash- 
ley, 2  Stra.  1142.  Anon,  1  Wils.  22. 
Swain  v.  Hail,  3  Wils.  45.  Hankcy 
V.  Trotman,  1  Bla.  1.  Camden  v. 
Cowley,  1  Bla.  418.  For  whether 
Jlhere  be  any  evidence,  is  a  question 


for  the  judge,  and  whether  the  evi- 
dence be  sufficient  is  for  the  jury  to 
determine.  Carpenter's  Company  v. 
Uayward,  Dougl.  360.  (374.)  But 
a  new  trial  will  be  granted,  if  the 
jury,  upon  the  facts,  iind  a  verdict 
contrary  to  law.  Hodgson  v.  Rich" 
ardson,  1  Bla.  463.  Tindali  \,  Brown, 
1 T.  Rep.  1 67.  Filhns  v.  Van Mierop, 
3  Burr.  1363.  So  where  a  point  has 
been  improperly  left  to  the  jury.  For- 
croft  V.  Devonshire,  3  Burr.  930.  1 
Bla.  195.  Edie  v.  East  India  Com- 
pany, 2  Burr.  12 16.  1  Bla.  295, 
Liverpool  Corporation  v.  Golightly, 
Salk.  644,  (n.)  Bright  v.  Eynon, 
sup. 

Of  late  years,  new  trials  have  been 
granted,  not  only  after  trials  at  Am 
Prius,  but  also  after  trials  at  Bar, 
and  it  is  equally  reasonable,  that  it 
should  be  so  in  the  latter  case  as  in 
the  former,  or  indeed  mure  so,  as 
the  former  must  be  done  upon  what 
actually  came  before  a  single  jury, 
whereas  the  latter  is  grounded  upon 
what  must  have  manifestly  appear- 
ed to  the  whole  court.  Bright  v. 
Eynony  sup.  For  instances  of  new 
trials  after  trials  at  bar,  see  Mus" 
grave  v.  ^evinson,  Stra.  584,  S.  C 
2  Ld.  Raym.  1358,  and  Res  y^Bewd-. 
ley  Corporation,  1  p.  VV.  212,  and 
the  cases  there  cited. 

In  cjectinei)t,  a  new  trial  may  be 
had  after  a  trial  at  bar*  Smith  v, 
Parkhiirst,  '2  Stra.  1105.    But   in 

Argent 
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It  is  a  general  rule,  that  you  shall  not  move  for  a  new  trial,  after  you 

have  moved  in  arrest  of  judgment.    {TuberviUe  v,  Stamp^  M.  1G97- 

r*  326]  ^  Salk.  647*)    However^  this  *rule  extends  only  to.  such  cases  wberc  the 

party 


Argent  v.  DarrtU^  Salk.  6i6.  I 
Kaym.  514,  it  was  refused,  as  not 
being  conclusive.  The  grounds  on 
ukich  the  court  will  he  induced  to 
grant  n  nevi  trial  arc  very  numerouMf 
and  the  causes  of  th^ir  r^usal  to 
grant  one  are  still  more  so.  It  is 
^ujficienty  ikerrfore^  to  shew^  by  ge» 
rifrtil  ob^erxatiottSf  first,  Ofi  nikai 
grounds  the  court  will  grants  and 
secondly.  For  what  causes  they  will 
refuse  to  grant  a  new  trials  on  any 
termsy  simply  referring  ta  various 
authorities^  oy  name^  as  they  occur : 

First  then,  it  has  been  held,  that, 
>«hcre  the  judge  mistakes  the  point 
of  law  before  him,  a  new  trial  will 
be  granted.  Vide  Buscall  v.  Ilogg^ 
3  Wils.  146. 

So  if  he  misdirects  the  jury,  Anon, 
Salk.  649 ;  especially  in  a  penal  ac- 
tion, Calcraft  v.  Gibbs,  5  T.  11.  Ip; 
or  in  an  ejectment  cause.  Rice  v, 
Shute^  2  Bla.  695.  And  &o  where 
he  allows  pr  over-rules  the  evidence 
contrary  to  law.  How  v.  Strode,  2 
Wils.  269. 

So  where  the  sheriff  mistakes  the 
law  on  a  writ  of  inquiry.  Markham 
V.  Middleton,  2  Stra.  1259;  and 
equally  so,  where  the  sheritf's  jury 
mistake  the  law.  Woodford  v.  Eades^ 

1  Stra.  425.    Hayward  v.  Newton, 

2  Stra.   490.     Tf^ton  v.  Andrews^ 
Barnes,  448.  Anon.  12  Mod.  347". 

So  where  the  jury  find  a  verdict 
contrary  to  the  judge's  direction  in 
point  of  law,  as  in  Jackson  v.  Du- 
chaire,  3  T.  K.  553  ;  or  contrary  to 
law  \lpo^  the  facts  proved,  JJodgson 
y.  Richardson,  1  Bla.  463.  Tindallw 
Brown,  1  T.  R.  167.  FiUans  v.  Van 
^lierop,  3  Burr,  1363 ;  or  manifestly 
against  the  evidence.  Smith  v.  Fark* 
hurst,  2  Stra.  ^105.  Musgravf  v. 
Nevinson,  Stra.  584. 

So  where  a  point  has  been  impro- 
perly left  to  the  jury.  Vide  Foxcrofi 
V.  Levonshir^^  3  Burr.  930.  1  01a. 
195. 


So  where  the  principal  question  in 
the  cause  came  not  before  the  jury, 
Rex  V.  Maiden,  4  Burr.  2135,  or  the 
witnesses  were  but  partially  exa- 
mined. Norria  v.  FrHmMf  S  Will* 
38. 

So  where  a  juror  or  talesman  was 
sworn  by  a  wrong  name.  Barker  v, 
Thomtam,  Stra,  640, 

So  for  any  misconduct  or  par- 
tiality in  the  jury.  Dent  v.  Hertford 
Hundred,  Salk.  643.    Hale  v.  Core^ 

1  Stra.  642.  Vasie  v.  D<(aval,  I T.  R. 
II.  Fhilips  V.  Fowler,  Corny.  525. 
Chambi  rs  v,  Cau\field,  6  East,  244. 

So  where  the  damages  are  fla- 
grantly and  extravagantly  excessive, 
or  influenced  by  passion  «r  partiality. 
Jones  v.  Sparrow,  5  T.  R.  257-  Pfrji- 
dil  V.  Dorchester,  7  T.  R.  529, 

So  where  the  plaintiff,  against  the 
judge's  opinion,  refuses  to  submit  to 
a  nonsuit,  and  a  verdict  is  found  for 
hini*    Fochiu  v.  Pawiey,  1  Bla.  67O. 

So  where  there  are  two  concurrent 
verdicts.  Goodwin  v.  Gibbons,  4  Burr. 
2108. 

So  where  a  verdict  is  properly 
given  on  one  count  and  improperly 
on  the  other.  Edie  v.  East  India  Co. 

2  Burr.  1216.  I  Bla.  295. 

So  where  the  testimony  of  the  wit- 
nesses at  the  trial  have  been  falsified. 
Lister  V.  Uundcll,  1  Bos.  k  Pull. 
427. 

So  where  any  artifice  lias  bcea 
used.  Andersony. George,  \  Burr. 352. 
Anon.  Loft.  212. 

So  in  some  cases  on  a  sua^sestion 
of  surprise.  Street's  Case,  7  Vin.  24. 
Bay  ley  v.  Boorne,  Stra.  352.  Ha  »• 
Urling,  Foriesc.  198. 

Atid  so  where,  after  triali  ft  ncir 
discover^'  has  been  made.  Broadr 
h^ad  y.  Marshall,  2  Bta.  955.  Fabri* 
lius  V.  Cofik,  3  Burr.  1771,  Turner 
v.  Pearte,  1  T.  K.  717* 

Secondly,  As  to  the  causes  of  ^^ 
fusal  by  the  court  to  grant  a  ncv 
triali  it  has  been  held,  that,  though 

the 
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p9ilj  has  koowjadge  of  die  fiict  ot  tbe  ttroe  of  moving  in  arrest  of  judg- 
ment, therefore  a  new  trial  was  granted  after  sQofa  a  motion  on  aflUafiU 

of 


3a$a 


■•▼■ 


tke  jadge  may  have  been  nHttEken  in 
point  of  Jaw,  yet  where  complete  aad 
substantial  justice  has  been  done,  a 
new  trial  ougbt  not  to  be  permitted. 
EdmoMdson  v.  MachcHt  2  T.  Rep.  4. 
JFilkituon  v,  Payne,  4  T.  Hep.  468. 
llankey  v.  TrotmaUy  1  Bla.  1.  Anon, 

1  Wils.  92.  Swnu  v.  HaU^  3  Wils. 
45.  Sampson  v.  Jppleyard^  3  WiU. 
272. 

Vor  is  value  or  importance  alone 
fi  sufficient  inducement,  unless  lome 
doubt  arises  also.  Vernon  v.  Hankey, 
2T.  Rep.  113. 

Neither  will  the  court  grant  a  new 
trial  to  gratify  litigious  passion  upon 
every  poi  nt  of  summum  jus.  Farewell 
V.  Cnaffey^  1  Burr.  54.  Burton  v. 
Thompson^  ^  Burr.  664.  Marsh  v. 
^(Kier,  2  Bla.  851. 

Nor  where  the  verdict  was  against 
evidence,  if  the  suit  be  frivolous. 
^acrofff  v«  JJnilf  I  Burr.  1 J  • 

Nor  merely  because  the  case  was 
a  very  hard  one.  Smith  v.  Bramsion, 
or  Framptony  Salk.  644.  ^  Mod.  87* 
Diuskiy  V.  W(de,  8alk.  6bZ.  Aem- 
/fy.v-  Mainwaring,  3  Burr.  1306. 
Sparkes  v.  Spictr,  Salk.  648. 

Nor  for  ejioesaive  damages,  unless 
they  are  outrageously  extravagant. 
Leman  v.  Allen,  2  Wils.  l60.  Iluckle 
T.  Money,  2  Wils.  205.  Gray  v.  Grani, 

2  Wilt.  952^  Btawdmore  v.  CarrM^- 
/o/i,  2  Wils.  246.  Sharpc  v,  Brice, 
2  Bla.  942.  Be»#on  v.  Frederick,  3 
Btirr.  1845.  f^rigaa  v.  Afaflyii, 
2  Bit.  999.  J>kik  n*  Pc^,  2  Bla. 
1327.  Gilbert  v.  Burtonshaw,  Cowp, 
230,  Dwker  v.  froorf,  1  T.  R.  277. 
Nor  unless  passion,  rescutment,  or 
partiality  in  the  jury  appears.    IftV- 

j'ord  V.  B'trketcy,  I  Burr.  6'09-  Duber- 
ley  V.  Giinnvig,  T.  Rep.  651,  which 
Matter  case,  £ord  Kefiyon  said,  in 
Jones  V.  Sparroip,  5  T.  R.  257»  was 
sui  generis,  and  coiild  not  govern 
any  other. 

Nor  will  a  new  trial  be  granted 
simply  on  account  of  the  smallness 


of  the  damages.  Barker  v.  Dktom,  g 
Stra.  995.  Mauricct  v.  Brecknock^ 
Dougl.  491  (509.) 

Nor  la  all  cases  merely  beeanm 
tbe  matter  ia  dispute  is  small.  Jack' 
son  V.  Duchaire,  3  T.  R.  553. 

Nor  for  a  mere  mistake  in  the  pro- 
ceedings. Leman  ▼•  Alien,  sup.  mai- 
her  V.  Brinker,  2  Wils.  243. 

Nor  for  a  mistake  in  point  of  law 
against  the  equity  of  the  case.  Deerly 
V.  Mazarine,  Salk.  646.  1  Ld.  Raym. 
147.  Smith  V.  Page,  Salk.  644.  IFiU 
kinson  v.  Payne,  sup.  Cox  v.  Kitchen^ 
1  Bos.  &  Pall.  338. 

Nor  where  the  verdict  could  not 
be  supported  by  the  form  of  action 
adopted,  though  the  same  effect 
might  be  had  upon  other  proceed- 
ings. Gosling  V.  JVilcockf  2  Wilt. 
302.  Foxcroft  v.  Devonshire^  3  Burr. 
396.  Sampson  t.  Appkywrd,  sup. 
AyleU  V.  hame^  2  Bla.  1231.  GooiiUhe 
V.  Bailey,  Cowp,  579*  6OI. 

Nor,  where  there  are  two  contrary 
verdicts,  slwll  he  against  whom  tbe 
last  is  given  have  a  third  trial. 
Parker  v.  Ansell,  2  Bla.  693, 

Nor  for  the  supposed  incompe- 
tency of  a  witness  called  to  pfove  • 
fact  not  disputed,  and  where  another 
witness  was  produced  to  establish 
the  same  fact,  though  the  verdict 
turned  oa  another  pottt  EdnardB 
v.  Evaus,  3  Cast,  451. 

Nor  where  evidence  was  neglected 
to  be  produced  at  tbe  grst  trial. 
Riehards  v.  Sjfme^  post*  596  c.  Et 
vide  Spong  v.  Hog,  2  Bla.  802« 
Gist  V.  Mason,  1  T.  Rep.  84.  Anon. 
Fortesc.  40.  Rogers  v.  Stephens,  3 
T.  R,  718.  Cooke  v.  Berry,  1  Wils, 
98.  Price  v.  Brown,,  Stra.  69 1, 
Rex  V.  Helston  Corporation,  10  Mod« 
202. 

Nor  merely  upon  an  afler  dis^ 
CO  very  that  an  adversary's  witness 
was  interested.     Turner  v.  Pearte,  1 

T.  R.  717. 

Nor  because  sufficient  evidence 

was 
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of  two  of  the  jury^  and  they  drew  lots  for  their  verdict.-^Piifl!^  t. 
Fowler,  C.  B.  9  Geo.  II.  reported  in  Corny.  5^. 

An  information  was  exhibited  against  three,  and  a  verdict  against  all 
three;  and  a  new  trial  granted  as  to  Fern,  because  he  had  not  sufficient 
notice  given  him,  and  this  speeial  cause  entered  upon  the  record,  and 
judgment  was  against  the  other  two.  (Fern's  Case,  H.  97  8c  28  Car.IL 
tamen  quare.)  Yet  the  authority  of  this  case  may  well  be  doubted,  for 
where  there  were  several  defendants,  and  the  verdict  as  to  some  was 
against  evidence,  yet  the  court  would  not  grant  a  new  trial,  for  they  said 
the  verdict  must  stand  or  fall  in  toto.^^Coliier  v.  Morris,  M.  1735. 
Captain  Crabb's  Case,  M.  23  Geo.  S.  P. 

So  where  one  issue  out  of  four  was  against  evidence,  the  court  granted 
a  new  trial,  not  only  as  to  that  issue,  (for  that  they  said  cannot  be)  but 
for  the  whole. — Rex  v.  Pool,  E.  1734. 

But  then,  the  issue  found  against  evidence  must  be  a  material  one; 
for  if  out  of  three  issues  two  were  found  against  evidence,  yet  if  tbe 
material  issue  in  the  cause  be  agreeable  to  evidence,  the  court  will  not 
grant  a  new  trial. — Dexter  v.  Barrowby,  £.  25  Geo.  II.  Ca) 

As  the  granting  of  a  new  trial  is  absolutely  in  the  breast  of  the  court, 
tbey  will  often  govern  their  discretion  by  collateral  matters ;  and  there- 
fore will  not  grant  a  new  trial  in  hard  actions,  such  as  case  for  negli- 
gently keeping  his  fire ;  nor  where  the  equity  of  the  cause  is  on  the  other 
aide^^Smith  v.  Brampston,  M.  7  W.  IIL  2  Salk«  644* 
.  In  an  action  for  a  libel,  the  jury  found  a  verdict  for  the  defendant, 
which  the  judge  reported  to  be  against  evidence,  but  said  be  should  have 
been  satisfied  with  half-a-crown  damages;  whereupon  the  court  of  K,B. 
refused  to  grant  a  new  trial,  saying  it  was  no  matter  of  contract,  no  spe- 
cial damages  laid  or  proved,  but  only  a  vindictive  action,  and  courts  of 
justice  are  not  to  assist  the  passions  of  mankind. — Burton  v.  TAompsoff, 
M.  32  Geo.  II.  2  Burr.  664. 

In  an  issue  out  of  chancery,  upon  a  motion  for  a  new  trial,  because 
the  defendant  had  produced  evidence  by  surprize,  which  the  plaintiff,  if 


was  not  brought  down  at  the  trial. 
Wits  \,Pol€hampton,SB\k.  6^7.  Ford 
V.  Tilly,  Salk.  653.  King  v.  Jlber- 
ton,  3  Salk.  36l.  Cook  v.  Berry,  I 
l\'ils.  98»  even  though  the  want  of 
it  could  not  be  foreseen.  Walker  v. 
Scott,  post.  327. 

Nor  because  counsel,  attorney,  or 


yritness  was  absent.  Anon.  Salk.  £45. 
Coatey.  Thackery,  Loft.  151. 

New  trials  are  not  usually  granted 
after  a  verdict  for  defendant  in  eject- 
ment. Sed  secus  where  it  is  for  the 
plaintiff.  Clymer v. Littler,  1  Bla.34S. 
Goodtitle  v.  Clayton,  4  Burr,  2224. 

fa  J  Vide  etiam  Goodrigkt  v.5a«/, 
4  T.  Rep.  35^. 


ptepsi^f 
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prepared^  could  have  answered ;  one  main  reason  for  denying  the  motion 
was,  that  the  plaintiff  suffered  a  verdict  to  be  given,  when  he  might 
have  been  nonsuited,  which  I  mention  as  a  caution  in  cases  of  the  liks 
kind. — Mkhards  v.  Symi,  1742.  {Fide  Spong  v.  Hog^  and  other  case$ 
iii  a  notCf  ante,  326  o.) 

New  trials  are  often  granted  for  the  misbehaviour  of  the  jury,  as  if 
they  cast  lots  for  then-  verdict ;  or  if  any  of  them  declare^  that  the  plain- 
tiff or  defendant  shall  not  have  a  verdict,  *  let  him  produce  what  evi-   r  •327  j 
dence  he  will.    So  if  they  eat  at  his  «xpence  for  whom  they  g^ve  the 
verdict,  ^c.  (See  the  note  an  thii  point,  ante,  S^  a.) 

The  court  will  not  grant  a  new  trial,  because  the  defendant  came  an* 
prepared,  even  though  it  be  in  a  matter  which  it  was  impossible  for  him 

to  foresee,  ex.  gr.  Where  a  witness  was  produced  to  prove  a  fact  conn 

* 

mitted  at  Canterbury,  who  could  be  proved  at  the  time  to  be  at  another 
place. — Walker  v.  Scott,  H.  23  Geo.  II, 

In  actions  founded  upon  torts,  the  jury  are  the  sole  judges  of  the 
damages,  and  therefore  in  such  cases  the  court  will  not  grant  a  new  trial 
on  account  of  the  damages  being  trifling  or  excessive.     But  in  actions 

founded  upon  contract,  and  where  debt  would  lie,  (and  before  Slade*s 

» 

Case,  4  Co.  92,  would  have  been  brought)  the  court  will  enquire  into 
the  circumstances  of  the  case,  and  relieve  if  they  see  reason,— ilfarAicrtn 
y.  Middleton,  T.  29  Geo.  II.  (reported  2  Stra.  1259,  but  not  S.  P.) 

Ppon  a  motion  for  a  new  trial,  the  way  is  to  grant  a  rule  to  shew 
cause,  and  then  the  puisne  judge  of  the  court  speaks  to  the  judge  who 
tried  the  cause,  (if  it  be  not  one  of  the  same  court)  and  obtains  a  report 
from  him  of  the  trial,  and  also  a  signification  of  what  his  sentiments 
are  upop  it.  If  the  judge  declare  himself  satisfied  with  the  verdict,  it 
hath  been  usual  not  to  grant  a  new  trial  on  account  of  its  being  a  ver- 
dict against  evidence.  On  the  other  hand,  if  he  declare  himself  dis- 
satisfied with  the  verdict,  it  is  pretty  much  of  course  to  grant  it.  But 
in  a  case  where  the  judge  only  reported  evidence,  without  declaring  him* 
self  to  be  satisfied  or  dissatisfied  with  the  verdict,  the  court  of  K,  B, 
vfere  under  a  difficulty  how  to  behave ;  however  they  seemed  inclined  to 
hear  it  spoken  to ;  but  through  their  interposition  the  parties  agreed  to 
abide  by  the  determination  of  the  point  of  law. — Rex  v.  Phillips,  23 
Geo.  II. 

A  new  trial  may  also  be  moved  for  on  account  of  the  misdirection  of 
the  judge  in  a  matter  of  law,  or  for  his  admitting  or  refusing  evidence 
contrary  to  law.— (Fide  note,  ante,  S26a.) 

So 
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So  the  want  of  due  notice  is  a  proper  ground  for  a  aotMMi  for  %  tK# 
trial;  bat  the  defendant  is  precluded,  if  he  appear  tit  the  isittH  ttrf 
make  defence.~rAen9io/iii  v.  CWe,  H.  1696.  6alk.  646. 

Note;  That  in  giving  notice  of  trial  acoordmg  to  the  diitnceof 
place,  the  miles  must  be  by  reputation  and  not  adineaBureBieatr-^'Ai^ei 
V.  Pettffer,  M.  1733. 

Thoogh  the  usual  mechod  is  to  grant  a  new  irifti  upon  payn^t  of 
[  *  328  ]  costs,  where  it  is  a  teidict  against  evidence ;  yet  under  •  partiealar  ck^ 
cumstancca  it  may  be  granted  without  ceais,  as  where  an  ectien  tns 
brought  on  two  bills  of  exchange  ptynUe  to  A*  B.  of  ord^,  one  of 
them  being  indorsed  to  the  plaintiff,  the  other  to  /.  8.  witheat  itfqg 
or  order,  and  by  him  indoiaed  to  the  plaintiff,  wherefors  the  jufy  feksl 
for  the  plaintiff,  on  the  first  bill,  and  for  the  defendant  on  the  MCMd; 
apprehending  that  by  the  nsage  of  merchants,  it  was  not  aasigttiUa  hf 
J.  S,  without  the  words  or  order*  On  motion  a  new  trial  was  grsoted 
without  costs,  because  the  plaintiff  (if  the  verdict  were  to  stead)  wosld 
be  entitled  lo  cwte^-^Edie  and  Laird  r.  East  India  Cemftmjf,  T. 
1  Geo«  11 L  2  Burr.  1«16.  1  Bk.  £05.  (a) 

A  material  wttaess  for  the  defondant  concealed  tninself  in  the  phtt* 
tiff's  house,  to  avoid  being  served  with  a  snbpesna,  by  which  ttssm  A« 
plaintiff  obtained  a  verdict,  but  die  court  set  it  aside  wMmmC  eoiti,  i< 
htva%  unreasonable  for  the  plaintiff  to  carry  the  catiee  imm  la  tridi 
when  she  knew  the  defondant  couM  nc4  make  a  defenee.r^ Jlfen^MnoN  f . 
Randkj  H.  «0  Geo.  II. 


(a)  As  to  the  costt,  it  was  formerly 
the  rule  to  grant  a  new  trfal  only 
upon  the  merits,  and  en  pepmea/  ^ 
coets^  except  in  particular  cases,  but 
now  it  is  generally  held  to  be  in  the 
discretion  of  the  covrt.  Still,  how* 
ever,  (as  has  been  already  shewn  in 
the  preceding  note)  the  court  will 
grant  a  new  triaT,  without  costSf  where 
the  judge  amtakes  the  law,  or  the 
jury  find  a  verdict  contrary  to  his 
direction,  or  the  plaintiff  refuses  to 
becoene  nonsuited  contrary  to  the 
judge's  opinion,  and  a  verdict  is  found 
for  him  ;  or  where  a  verdict  is  pro- 
perly given  for  the  plaintiff  on  one 
tfouHi,  and  rmpfoperly  against  htm 
on  another ;  or  where  a  verdict  has 


been  obtained  hy  concealing  an  ad- 
versary's witness,  or  byafiyotber 
artifice  or  trick* 

In  B,  R.  if  a  new  trial  be  mntcd, 
and  nothing  is  said  about  the  costs 
of  the  forater,  and  the  same  verdict 
ia  given,  the  casts  of  the  secead  oelf 
are  allowed.  Mason  v.  Bkumjit 
DougT.  42 1  (438.)  Schulbrti  v.  A'irf/, 
rlHd.  rn  not  is.  Hankey^.lMUfS 
T.B.  507.  But  in C. S. if  tws cef 
current  verdicts  are  given,  the  luc- 
ccssful  party  is  allowed  fhe  costs  of 
both  trials,  hut  if  the  second  vefdict 
differs  from  the  first,  iien  of  the  se 
cond  only.  Parker  v.  WelU,  H.  Bla. 
^P»  («->  Trrtawnyv.  ThamaSf  H.  W«. 
61*1. 


CHAPTER 
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CHAPTER  VIII. 

OF   COSTS. 

THE  steliita  dF  Oimtimier,  6Ed.l.  c.  1,  is  Ae  first  statute  in  rela- 
tioA  to  oosis ;  hy  which  in  a»  Msize^  B^e.  damages  upon  the  insufficiency 
of  the  jhKJinff  are  fpnm  againet  him  Aat  is  found  tenant,  and  damages 
are  given  in  a  writ  of  mart  dfaneesloff  aielf  S^c.  reciting,  that  whereas 
hefora  that  time,  dhaMgta  ware  not  taxed  hut  to  the  vahie  of  the 
itiMta  of  the  laad,  it  is  pfeiwdisd  the  demandant  may  recover  the  costs 
ci  Ins  writagpuoil  the  tenant,  togeAerwtth  his  damages,  and  that  this 
ael  ahnll  hofcl  phio»  iaatt  casta  where  the  party  is  to  recover  damages. 

Whsae  %  anaa  hefQro>  or  by  this  act  did  not  recover  damages,  tfiough 
aimi^  doubly  or  tpdbks^  ara  given  by  a  subsequent  act,  the  pfaintiff 
shfiU  seisoiac  oocoata;  aajps  fnare  impetUt;  tkdts  tantum:  So  in  an 
action  upoii  &  £dBP.  VI.  c.  14,  of  ingrossers :  but  in  aS  cases  where 
damages  were  recovered  before,  or  by  tbia  act,  the  plaintiff  shall  re- 

conm  IM0  costs  alML^<-a  huit. nB.(»} 

Yhia  vm  tit  originai  ^  costs  A  tncremento.fb)  btU  as  ihre  are    [329] 
$eural  statutes  since  made,  I  shall  consider  tAsvi  m  order. 
\.  Aft  %» the  plaindff  *R  coels* 
II.  A^  to  the  dafendant'a  costs. 

XJLL  Ail  to  cflflla  ia  waste,  tidie,  seine  fstdaty  and  prohibitions. 
IV.  Aa  ta  persona  entitM  Ip  op  exempt  firon  costs. 
V.  As  taicoali  isktnvorseaw 
VL  As  to  doubk  or  treble  ^sts. 
VII.  How  to  be  a^q^ssedia  such  cases. 
VIII.  Costs  on  a  special  jury. 
I.  Where  the  glaifitiff  shatt  hatpe  no  more  costs  than  damages. 
By  43  Etiz.  c.  S*  If  upo»  actions  personal,  not  being  for  any  title  or 
interest  of  hods,  hoc  coiMierning  tM.  ftedioU.  oc  infaarita^ee  of  any 
Inin^vm  for  n^  b^Me^,  it  shall  be  eenifi«t  by  Ae  jttdge  before  whom 
it  shall  bo  tried^  that  the  cidbt  or  damages  to  b«  racoveiod  thensin  do 


*n*     m  »w    >     »>     !■«■■  I  g  Ml 


(tO.  Tt^  sta^^s,  hoinewr,  must         fhy  Which  n^ay  he  doubled,  as 

be  sirictLy  ^oasUwi^^  fan  the  costs  wall  as  costs   given  hy  the   jury. 

are  a  l(Mvi  of  peqaUvb  CoJf  >  v^  JJoo/es,  Smith  q.  t.  r,  Dunce,  %  Stra,  1048. 
Salk.  205. 

not 
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not  floiouiit  to  AOs.  the  plaintiff  shall  have  no  more  costs  tfatn  da- 
mages. Ca^ 

By  21  Jac.  I.  c.  16.  If  tlie  damages  be  ooder  40s.  in  actions  oii 
slander,  tlie  plaintiff  shall  have  no  more  costs  than  damages. 

By  22  ^  23  Car,  II.  c.  9-  In  all  actions  of  trespass,  assauk,  and 
battery,  and  other  personal  actions,  wherein  the  judge  at  the  trial  shall 
not  certify  that  an  assault  aixl  battery  was  sufficiaitly  proved,  or  (&at 
the  freehold  or  title  of  the  land  was  chiefly  in  question,  if  the  jury 
find  damages  under  40s.  the  plaintiff  shall  recover  no  more  costs  thaa 
damages. 

Declaration  was,  that  the  defendant  made  an  assaolt  on  the  plaintiff, 
and  then  and  there  pushed  him  down  on  the  ground,  ^the  said  groimd 
being  covered  with  water,  and  thereby  wetting  and  spoiling  his  coat, 
nrhereby  he  became  sick  and  weak,  ^c.  after  verdict  for  the  plaintiff  for 
20s.  there  being  no  certificate,  the  court  on  motion  held  the  plaistiff 
not  entitled  to  full  costs,  for  tlie  wetting  of  the  cloatfaa  is  not  a  distinct 
thing  from  the  assault,  but  is  laid  as  a  consequence  of  it  \  it  is  an  injury 
arising  from  the  original  cause  of  action.— /iamson  v.  Aiskead^  T.  27 
Geo.  II.  K.  B.— S.  C.  Say.  53. 

Note ;  On  writs  of  inquiry  in  cases  wifthin  this  statute,  the  plaintiff 
shall  have  full  costs,  though  he  do  not  recover  so  much  a»  40f.  da- 
mages.— Sheldon  v.  Ludgate,  C,  B.  T.  S  Geo.  I.  (b) 

From  the  wording  this  statute  of  22  4r  23  Car,  I],  it  has  been  bolden 
to  extend  to  no  other  personal  action  than  such  as  relate  to  the  freehold, 
or  things  fixed  to  the  freehold,  i.  e.  only  to  such  cases  where  the  free* 
bold  may  by  presumption  come  in  question.  (€)  Therefore  in  trorer 
or  trespass  de  bonis  asportatis,  of  goods  not  fixed  to  the  freehold,  the 
plaintiff  shall  have  his  full  costs.     (Fen  v.  Philips,  £.  1704.  Salk. 


fa)  Therefore  where,  in  trespass 
for  chasing  a  bull,  and  plaintiff  re* 
covered  Js,  only,  held  he  shall 
have  no  more  costs.  Thompson  v. 
Berry ^  1  Stra.  55 1 .  So  where  plain- 
tiff recovered  kss  than  40«.  for  lieat- 
ing  his  (log.  Dand  v.  Scaton^  3  T.  R. 
37.  So  where  plaintiff  recovered 
less  than  40^.  against  defendant  for 
hunting  as  a  dissolute  person,  con« 
trary  to  4  &  5  [F.  &  M.  having  failed 
to  prove  defendant  dissolute,  though 
trespassing,  he  shall  have  no  more 
coj  is.     Pallant  v.  Roll,  2  Bla.  9OO. 

(b)  But  if  defendant  lets  judg- 


ment go  by  default,  or  justifies  tin 
assault  and  battery,  his  damages 
will  recover  the  costs.  If  he  justi- 
fies the  assault  only,  or  the  fl*#flW* 
only  is  certified,  if  he  recover  less 
than  40*.  he  shall  have  no  more  costs 
than  damages.  Smith  v.  fftesom^  ^ 
Lev.  102.  Page  v.  Creed,  3  T.  R^p- 
391. 

CcJ  Vide  Batchelor  v.  Bigg,  3  Wib. 
330,  where  it  was  held  that  trespass 
found  upon  a  personal  chattel  i* 
clearly  ottt  of  this  statute.  P^  ^^' 
net,  J. 

£08.) 
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208,)  fa^  So  ia  trespass  guare  clauuun  ffegit,  and  impouDdiDg  lib 
catde,  because  the  impouadiog  is  a  personal  injuiy,  but  then,  the  de- 
fendant must  be  found  guilty  of  the  impounding.  ("6^ 

But  where  an  action  of  trespass  was  brought  for  breiiking  and  enter- 
ing the  plaintiff's  dose,  and  cutting  down,  lopping,  and  spoiling  trees 
there  growing ;  and  the  plaintiff  recovered  a  *  verdict,  and  two-pence  [  •330 1 
damages ;  it  was  holden  he  was  intitled  to  no  more  costs  than  damages. — 
HiU  V.  Reeves,  K  3  Geo.  I.  C.  B. 

So  ia  trespass  for  breaking  and  entering  a  house,  breaking  down  the 
window  shutters,  and  breaking  to  pieces  and  spoiling  the  bolt  belonging 
to  the  window  shutters ;  the  plaintiff  obtained  a  verdict,  and  one  shil- 
ling damages,  and  held  he  was  intitled  to  no  more  costs. — Birch  v. 
Dqffey,  C.  B.  Tr.  3  Geo.  II. 

So  in  trespass  for  breaking  and  entering  a  dwelling-house  and  making 
a. great  noise  there,  and  continuing  there  until  the  plaintiff  and  another 
person  were  cc^pelled  to  give  and  did  give  their  note  for  £6,  the  plain- 
tiff is  intitled  to  no  more  costs  than  damages.-— ^/>p/€ton  v.  Smith, 
K.  B.  Hil.  2  Geo.  III.  3  Burr.  1282.  (c) 

Where  the  cause  originally  began  in  an  inferior  court,  and  was  re* 
moved  into  K.  B.  or  C.  B.  the  plaintiff  shall  have  his  full  costs,  though 
the  damages  under  405.  and  no  certificate. — Roop  v.  Scritch,  H!  6 
W.  III.  4  Mod.  379.  (d) 

There  needs  no  certificate  where  it  appears  by  the  pleading  that  the 
interest  of  the  land  is  in  question,  as  where  a  view  is  granted.  (Kemp* 
sterv.  Deacon,  E.  8  W.III.  1  Raym.76.)  Cockerillv.  Allanson,  K.  B. 
T.  22  Geo.  III.  adjudged  that  where  defendant  justified  for  a  right  of 
way,  and  the  plaintiff  replied  extra  viam,  and  the  defendant  pleaded 
not  guilty,  the  plaintiff  should  have  no  more  costs  than  damages,  un- 


faj  The  asportation  of  personal 
property  entitles  the  plaintlQ  to  full 
costs,  though  complained  of  in  the 
same  declaration  as  a  trespass,  but 
no  more  costs  than  damages  were 
allowed  for  digging  peat,  and  car- 
rying away  the  same,  the  asporta- 
tion being  only  a  mode  and  qualifi- 
cation of  the  injury  to  the  land. 
Cleggy.MoIj/neux,  Dougl.  749f  (780.) 

fbj  So  in  trespass  quare  clatisum 

f regit  %  if  defendant  plead  not  guilty, 

and  a  justification  which  does  not 

make  title  to  the  land,  and  plaintiff 

recovers  under  40«,  be  shall  have 


full  costs.  Feddlc  v.  Kiddtll^  7  T.  R. 
659. 

(c)  So  for  throwing  stones  at  and 
breaking  the  glass  windows  of  plain- 
tiff's dwelling-house,  plaintiff  shall 
have  no  more  costs  than  damages  if 
he  recover  less  than  405.  unless  the 
judge  certifies  that  the  title  of  the 
house  came  in  question.  Adlem  v. 
Grinaway,6T.  \\.^\. 

(d)  And  so  it  has  been  held  in  an 
action  on  the  case  for  words  where 
special  damage  is  received,  Spc.  Cat^ 
Urhury  Archhp,  v.  Fuller ,  I  Ld.  Ray m, 
395.   Barry  v.  Pcrry^  2  ibid.  1588. 

less 
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less  the  judge  certified;  for  the  title  does  not  necessarilj  cone  ift 
question.  It  may  or  it  may  not ;  and  if  it  does,  the  judge  ought  to  cer- 
tify, (o)  So  in  assault  and  batteiy,  if  the  defendant  justtfy,  fer  that  ad- 
nits  the  battOTy.  Bst  if  the  defendant  justify,  and  thereupon  the  plain- 
tiff make  a  new  assignment,  to  which  the  defendane  pleads  ihm  genetal 
issue,  the  plaintiff  will  have  no  more  costs  than  damages  without  a 

eerUficate^— JiicAanb  ▼.  Turmr,  T.  6Ge6. 1.  C.  B.  (b) 

Kole; 


(aj  So  wbcre  in  trespass  git.  cL 
freg,  dofen<}ant  pka4ed  not  guilty, 
and  ju8ti6ed  ibr  a  right  of  way,  aad 
plaintiff,  after  traversing  the  right 
of  way,  assigned  txtra  viam,  and  re- 
C0v«fo4  Is.  damages  on  the  new  as- 
sigameot,  though  defendant  had  a 
rerdict  on  his  justification,  yet  plain- 
tiff sbafl  h&Tc  his  fuYf  costs,  deduct^ 
iag  defcDdaai*s  cast»  on  the  issaa 
against  him.  Martin  v.  VaUance^  1 
East,  350.  But  where  the  title  to 
the  hmd  is  not  dNrawn  into  ffuestion, 
aa  where  plaiatifif  complaioed  of  an 
inji^ry  tp  his  right  of  common  by 
digging  ttnf  there,  and  the  judge 
certified,  under  stat.  43  Eliz.  c.  6. 
r  3.  that  the  damagps  were  under 
40«.  he  shall  hn\T  no  greater  costs. 
jEdhramfrMr  ▼.  EAt^thon^  8  East,  294. 
(^J  According  te^  the  constnic* 
t!on  which  has,  by  a  uniform  train 
of  decisions,  been  appKed  to  Q7  & 
t^  C^r.  IL  c.  9f  the  doctfine  hifd- 
down  in  Vam  \.Phiiifs^  Salk.  20^ 
(r/z.  that  the  plaintiff  is  only  deprived 
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under  40s.  in  cases  where  a  certifi^ 
catc  of  an  actual  battery,  or  that  the 
title  comes  in  question,  can  be  given,) 
is  f^lt^  established.  The  principal 
qoestians  relative  to  this  subject  must 
arise  where  the  iujury  is  of  a  mixed 
nature^  or  distinct  injuries  are  com* 
phiined  of  in  rhc  same  declaration, 
on  some  of  which  a  certificate  can 
be  granted  and  on  others  not  The 
m^rial  distinction  seems  to  be^  that 
wticrc^^hc  complaint  that  would 
ajooe  carry  costs  in  a  material  and 
substantial  part  of  the  case,  and 
upon  the  establishment  of  which  the 
plaintiff  is  entitled  to  a  verdict,  he 
m  not  excluded  from  full  costs  by 


rts  being  joined  with  a  complaint 
for  an  assauh  or  ti^pass  ;  bnt  whew 
it  is  only  a  collalesal  cifciMnstaace, 
a  matter  of  aggravalion,  or  a  node 
of  comfnitting  the  other  injury,  the 
eosU  wiil  be  id  mote  than  the  da- 
mages. 

Thus  full  costs  are  given  for  break- 
ing  the  pfaifitfflF's  dose  and  im- 
pooading  his  cnttlcw  Banm  ^.Ed^ 
gard,  3  Mod.  39- 

So  where  one  count  was  for  a  tres- 
pass on  land,  and  another  tot  carry- 
ing away  a  heg^  Enig^kU^  v.  Bmm' 
toH,  Say.  oa  Costs,  39- 

So  for  a  trespass  in  a  honsc  an<l 
consuming  vklnals.  Ani^Av*  CArrir, 
2Stau.  1130. 

So  for  entering  the  plaintiff's  dose 
and  cutting  his  cabhf,  wf^ereby  be 
l0s4  the  ase  *ef  his  bonu  Mams  v. 
Hugfic9f  Comb.  324. 

So  for  bringing  diseased  cattle  info 
phiinii^rs  close,  and  infecting  his 
cattle.  JbdhTM*  v.  Dticktom^  I  Snm* 
192. 

So  for  trespass  and  assault  in 
critn.  con.  Batckelor  v.  Bigg^  2  Bla. 
854,  5  Wils.  319- 

So  (or  assauk  and"  false  imprison- 
ment. 1  Bac.Ahr.  315. 

So  for  assault  and  battery,  and 
spoiling  pTaint1fr*s  coals  and  bis 
roller.  itfi^omv.Hmd^  Barnes,  IS4. 
cited  in  3  Wiis.  322. 

So  in  an  action  on  the  riot  act, 
1  Geo.  I.  c  5.  the  plaintiff  shall 
have  f\ilT  costs.     WUh&m  v.  Um,  % 

Wils.  91. 

And  so  on  the  9  Geo.  f.  e.  22.  of 

riue  and  Cry„  though  the  costs  with 

damages  exceed  £200.    JatftsMi  v. 

Colfsiortn  Tnhab.  I T.  R.  7 1- 

In  the  foregoing  cases  a  double  in- 


ChAPi  Vni.]  COSTS. 

Note }  Judges  have  differed  as  to  their  notiooa  of  gpviog  diese  cer« 
tificatea ;  many  having  thoiq^bt  theaiselves  bound  by  the  ferdict;  odiers 
thinking  the  stiitiite  meant  to  leave  k  to  their  disqretioa  On  the  vvhole 
circunutaniBiM  of  the  ease :  And  tbb  seems .  to  be  now  the  pr^vailiiq^ 
epinion^  as  otherwin  the  ataiute  would  be  intifely  useless. 

By8&9  M^.IILc.  IK  i«  4*^10  trevass^  if  it  shall  be  certified  by  the 
judge,  that  it  vras  wilful  and  malicious,  the  pbintiff  shall  hamhk  full 
co8t8|  although  the  verdict  shall  be  toi  leas,  than  40j«  (o) 

U.  Of  mofurdii^  drfetidaniM  thiir  bo§t», 
.  By M U*  VIIL e.  Ijl^  In. trespass  upon SlLlL  dabt  or  covenant 
upobliny  apeeialty  on  contract,  detinue^  aocoimt  chaigipig  as  bailiff  or 
receiver,  caae,  or  upon  unj:  statitte  for  any  dflbice  or  wrosiK.  inmediattely 
<)o«e  to  the  plaintiff,  if  the  plaintiff  ke  nonsuited  af^  appeam^oe  of 
the  defcnteit^  or  any  verdict  against  himj  the  defrndant  shall  have  hia 
eoata* 

..This  statute  does  Hot  extend  to  aa  actioo  .tor  aft 
actiom  upon  SU*  VL  iw  i  forcible  entry,  nor  to  an 
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jury  is  tharged,  and  in  such  cases 
the  jury  may  find  for  the  fjlaiotiff  as 
to  the  aftsaoU  and  trespass^  and  for 
the  defendant  as  to  the  other  causes, 
but  yet  there  shall  be  no  more  costs 
than  damages.  Beck  v.  Nich^llif  1 
3tra.  577.  Caittrell  t.  /o%,  1  T.  R. 
^S^ ;  or  where  there  is  no  evidence 
of  such  other  cause,  a  general  vcr* 
did  will  be  amended  by  the  judge's 
3)otes.  1  Bac.  Abr.  514.  (in  roarg.) 
HuUack  an  Casti^  84,  (n.)  See  also' 
the  Editor's  note  to  Venn  v.  Pkilipt^ 
Salk.  208. 

It  has  beeft  held,  boweref,  that 
the  plaintiff  is  not  entitled  tofuU 
c^sts  in  an  action  fbr  an  assault  and 
disturbance  in  histjuict  possession. 
Boiturew.  Woolrick,  1  Ld.Uajm.  S68. 
Kbr  for  an  assault  on  plain  riff  and 
striking  his  horse,  whereby  he  lessen^ 
ed  the  value  of  it.  Clarke  v.  Otkory^ 
1  Stra.  624. 

Nor  for  breaking  (>laimiff'8  house; 
and  keeping  him  out  of  possession  at 
u  great  expence,  und  whereby  he 
lost  the  use  o^it.  Blunt  v.  Muher, 
I  Stra.  645. 

Many  cases  have  arisen  where  the 
plaintiff  complained  of  aa  auault 


and  injury  to  hit  clothes,  as  in  Hmu" 
son  V.  Adikeadf  ante  329  e;  hut  it  now 
^eems  settled,  that  where  the  injury 
to  thfc  clothes  it  a  coiitei|ueDce  of  the 
assault,  or  part  of  the  same  thmsac- 
iion,  it  will  hot  entitle  the  plaintiff 
to  mere  casta  thau  damages.  Mearm 
V.  QrecnmMfr  1  H.  Bla.  295.  Lock- 
wooa  y,  Stannard^  5 1.  R.  482.  See 
also  Baickclor  v.  Bigg^  3  Wib.  319» 
and  Hutlock  on  Coits,  for  this  sub- 
J(9ct  at  largd. 

It  is  to  be  obsehred,  that  in  the' 
dSses  where  the  planitiff  is  not  de* 
privcd  bf  full  costs  by  the  statute  Of 
22  &  93  Car.  IL  his  right  to  thera 
may  be  prevented  by  a  judge's  certi« 
flcate  umlcr  43  EUx.  c.  6. 

(tf)  But  such  certificate  must  h^ 
9Ck0d(i  in  c'ourt,  ot  it  will  be  void. 
Mullhan  t.  Moniilgue^  l  Dougl. 
106,  (n.)  And  .if  it  appear  that  the 
trespass  committed  is  wilful  and 
malicious,  the  judge  is  lK>und  (under 
the  8  &  9  If.  III.  e.  1 1.  «.  4^  to  cer- 
tify that  fact,  to  entitle  the  plaintiff 
to  his  costs,  heytioid  t,  Edwards^ 
6  T.  R;  11;  but  in  Goocf  v.  Walking^ 
3  East,  495,  it  haa  been  decided  that 
a  judge  hat  a  discretioBary  power » 
H  and 
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PL  tl  If  .  fer  ao  unlawfid  impoimdiBg  of  a  distivUi  nor  to  a^  action 
for  perjury  upon  the  statute  of  5  BHjk  nor  to  wft  aasizie,  hor  tm  no  action 
given  by  a  anbsequent  gtatute. — Jnon.  IQ  Elk,  d  Leos.  Q.  Tj^^fs  Ca. 
T.«9  Hiz.  S  Leon.  92.  1  Browid.  66.  i8* 

By  4  Jiac.  I.  e^  S.  If  any  person  commflnee  any  action  of  trt8pa«,  qr 
oftber  action  wherein  the  plaintiff  p^ht  hafe  costs,  and  after  npp^arfnce 
the  defendbntt  become  nonsuited,  or  any  verdict  pass  agunst  bin|,  Ibe 
defendant  shall  have  his  oosls. 

In  an  action  on  9  Geo.  I.  by  (he  party  gmv^  (whose  bains  were 
burnt)  against  the  hundred;  the  coon  held  that  the  defcodants  wei^  in- 
titled  lo  costs  01  ^  statute  \  they  having  obtained  a  verdiet.-^'Oi^sclAcss> 
V,  Huni.  ^  Jfteol,  C.  B.  Tr«  5  Oeo.  III.  8  Burr.  173d.  (a) 

Bylbe8k9  ^.UI.  «.  11.  In  trespass,  assault,  fiiise iniprisoiinient, 
or  ejectment  against  several,  if  any  one  or  more  he  acquitted  by  vsv* 
diet,  every  person  so  acquitted  shall  recover  his  costs,  unless  the  jw%e 
shaH  iuMncdi^jtely  after  tifad  in  open  codit  oertiiy  i>poa  raeord^  that 
there  w«s  a  reasonaUo  ground  for  making  snob  person  a  daibn4iHil. 

This  statute  extends  only  to  trespass  vt  et  armiSf  and  not  to  trespass 
on  the  case,  nor  to  replevin.— Diiioit  v.  Cook,  H.  8  Geo.  II.  2  Stra. 
1005-  (b) 

lit  C^tk  tn  ma^,  (j4^  scL  &.  prohHiUm^ 

Bythe8lc9f>'«HI«  In  aH  JM^tiona  of  waste,  debt  for  not  aetliq*  out 
tidii^  wl^W  tfa^  9ingl€  v^Iw  ft>y.n4  by  the  jury  doe^  n9t  exceed  twenty 
ttoUes ;  and  in  asoi.y«.  ai4  swift  up^H  prohibition  iim  rbMfii  shall 
feoover  Ids  im^;  ^nd  if  ^e  plaintiff  be  nonsidted  or  diseontbned,  or 
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and  if  he  declines  to  c«ir(tfyY   tU^ 
court  wili  not  taterfere. 

(a)  So  if  plsM^iff  ^ter  oofi  pro* 
mgui^  defe^aot  §M\  iMLve  bis  (i^l 
^sts  under  S  ^I'v^.  c^  2.  «•  2.  Cofipat 

(Jb)  FurtfaeniHMre  a#  tfO  a  defendant*^ 
^osf«,  tthas  been  l¥Bl4t  Ultatl  vriiere  in 
qtsmnpsit  agaivH  aq  inha,bitant| 
iviihin  the  jusisdieti^  of  (he  ^ouMty 
€Q¥tU  of  Middlgtext  pjiajatiff  reeoverf 
^Mi  than  40^  the  d(^£et^nl^  shall 
have  double  costi^^^he^ctpUiAtUir 
sue  in  his  oi^n  iigh|  oraf  psnooal 
fcprescnta.tive.  Wan  v.  If^j/hurd^  \ 
po«\gL£34(ei$]i.  If  theiie  he  ^  pl<^ 
of  gilder  an  to  pa^  au4  a^wi  a^'« 
9ump$U  as  to  the  reaidqe,  aqd  |hfB 
isftwe^^tbe  Wnd^  h^g  found  fox 


4ie(eDcl^t,  thfii  W<L9Q^  P^^  1VM 
i^idcf  4(y^  yet  4^(i^D4a9t,  thongh 
within  the  iurisdiction  of  th^  coimtjf 
cpuvt  of  Jf i<W|««^  VI  iffkt  f i^tUlci  to 
qoa^  uqdei;  the  statute  ^d^  6^.  U^ 

Oi.  ^X  s.  ig.    Beffwari  v^  Wqfijms 

2  Dougl,  4^t.  (449).  nprif  the  (i(bt 
is  i^educ^d  umvr  4f)9.  hy  i^  ^tt- 
off.  5.  C.  But  vod^  the  $|atut9 
9  /<bc.  I.  c.  15.  w.be;^  the  damtfcs 
aj^  V^r.  40^.  defe^fdapt  shall  hair^ 
his  costs  if  he  shew  that  he^  i«  re6i« 
d^t  in  the  dj^  pf -Copdnu  WqoOof 
V.  Chuimm^  l  Dpji/gL  %^%.  {%^  n.) 
An4f  gen.erally,  whcrp  plai^tif'  is 
^<W  tp  ^ast%  defipnfJwt  iti  ip  re- 
ciprocally. GreelAa»v.S%ei9/K«9^. 

sup. 
* 

aveidict 


Chap.  VIll.]  costs.  331* 

a  terdict  pass  against  him,  tbe  defendant  shall  recover  Us  eoato^— Jng/es 
V.  fVadworih  el  at.  H.  ^  Geo.  111.  3  Burr.  1284.  1  Bhu  355.  (a) 

Note  ;  Costs  in  prohibition  shidl  be  taxed  from  the  suggestios,  so  aa 
to  take  in  did  costs  of  die  BiotioD.  The  stiitute  eiteiids  only  to  cases 
after  plea  pleaded  or  deflHinrrer  joined,  bvt  if  there  be  jodgdieBC  hf  de* 
fault,  and  the  plaiotiff  have  danages  on  m  init  of  cnqiiiry  ferthe  conr 
tempt  in  proceeding  after  the  prohibition  deiiiteied^  virhich  is  oMifessed 
by  die  default^  he  will  be  entitled  to  costi  at  coitMiion  law.  However, 
as  this  part  of  the  declaration  is  no  more  than  form,  costs  are  allowed 
only  from  the  time  of  the  rule  for  a  prohibition.— fTt/Zf  ▼•  tamer,  H* 
2  Geo.  I.  C.  B.  Sir  £.  Settison  v.  Dr.  Hinehman,  M.  7  Geo.  1.  C.  B. 

IV*  The  persoM  iktitUd  to,  or  exempt  from,  cotts  are 

1.  Executors  or  adrainistratort. 

2.  Oflicersi 
S*^  Informers^ 

4.  Partiear  grieved. 
5*  I)e£endaBt8  in  infontiationS4 
1.  An  executor  or  admhmiraiefr  pays  coeHk  in  all  cases  where  he  U 
defendant.  (Harris  v.  Hennah,  T.  8  &  9  Geo.  11.  K.  B.)    So  when  h^ 
is  defendant,  and  judgment  u  given  *  for  him,  he  shall  have  his  costs :  [  *  332  3 
But  when  he  is  phrintifF,  he  shall  pay  no  coMs ;  however  thia  must  be 
tmderstood  to  be  when  he  is  under  a  necessity  of  naming  himself  execu- 
tor or  administrator,  for  if  be  were  under  no  such  neceasityy  he  shaU 
pay  costs. — Marsh  v.  Kelloway,  H.  12  Geo.  li.  B.  R.     2  Stra.  llOd. 
S.  C.  nem*  Marsh  v.  YeUowlof*  (b) 
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(a)  In  debt  for  the  pendlty  of  the 
atat.  2  4-3  £(/».  VI.  c.  13.  for  not 
setting  out  tithe^  with  a  count  for  the 
single  value.  After  demurrer  the 
case  was  left  to  arbitration^  and  the 
award  was  for  ^6\  ISs.  4rf.  single 
value.  Held  that  plaintiff*  should 
not  have  his  costs  on  the  counts  for 
the  penalty  under  the  slat.  8  4*  9 
^.  III.  c.  11.  «.  5i  the  value  not 
having  bvea  found  by  a  j^ry,  but  he 
was  allowed  costs  on  the  count  for 
the  single  value,  Barnard*  v»  Mo^s, 
1  U.  Bla.  107. 

The  Stat,  ft  <^  9  fP.  III.  does  not 
extend  to  vl  id.  fa.  to  repeal  a  patent 
nrosecuted  in  the  kina*s  name.  R.  v. 
MiUs,  7  T.  Rep.  307.  So  though 
defendant  had  judgment  on  dcmarrer 


in  qua.  impedit^  the  court  of  C.  fi. 
held  him  not  entitled  to  costs  under 
s.  2.  of  this  Stat.  Thrale  v.  Ltmdom 
Bp.  1  H.  Bla.  330. 

On  a  judgment  in  demurrer 
against  executors  upon  a  question, 
whether  they  were  entitled  to  a  gene- 
ral or  limited  probate,  no  costs  cai^ 
be  awarded  on  a  prohibition  against 
tkem.  ScammtUy*  IVUkinson^  3  £ast^ 
202. 

CbJ  t(  an  executor  bring  an  ac« 
tioo  ib  his  owh  right,  as  for  trespass, 
conversion,  ^c,  in  his  own  name,  ana 
a  verdict  is  given  against  him,  hel 
shall  pay  coats.  2  Danv.  Abr.  224. 
Townleyy.Ste€re,Hixt.79.  Drake  y. 
Aoyman,  Siav.  434*. 
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An  executor  pays  costs  for  not  going  on  to  trial ;  but  not  on  judgment 
as  in  case  of  nonsuit. — Vide  Baynham  v.  Mathews,  T.  4  Geo.  II.  Stre. 
871.  (tf) 

And  where  the  plaintiff  declared  singly  as  execator,  and  on  the  de- 
fendant's pleading  other  executors  named  with  him,  moved  the  coart 
for  leave  to  discontinue  uitbout  paying  costs,  the  court  refused  it;  for 
lie  ought  to  have  knovrn  bis  omu  title.— -//omt  v.  Joner,  M.  4  Geo.  III. 

B.  R.  1  Bla.  451.  3  Burr.  1451.  (6) 

2.  Officers. 


{a)  For  that  is  bis  wilful  default. 

Cb)  So  where  a  mau  and  bis  wife 
declare  as  executors,  on  an  assvmpiit 
to  them,  after  their  testator's  detith, 
and  they  are  nonsuited,  they  shall  pay 
costs,  as  they  need  not  have  named 
tlirmselvi*s  executors,  the  contract 
being  with  themselves.  Jtnkins  v. 
P/»ffje,  Salk.  207.  Vide  etiajn  A^t- 
cholas  V.  KiilcgreWj  I  Ld.  Raym.  436. 
Goliiikwaite  v.  Prtrie,  5  T.  Rep.  234. 
HuUock  onCosts^lji.  And  indeed 
from  all  the  authorities  it  appears, 
that  an  cxecutor*8  exemption  de|)cnds 
on  the  obligation  he  is  under,  to  sue 
as  executor,  or  not,  for  if  he  could  sue 
in  Jvre  propria  he  is  not  protected 
merely  by  naming  himself  executor. 
Fortman  v.  Come,  Stra.  682.  Marsh  v« 
Ktliowayf  sup.  Hovard  v.  Radhourn^ 
1  Barnes,  130.  Hole  v.King^  Corny. 
162.  Marsh  v.  Jenncdy,  And.  357* 
Cockmil  V.  Kynaston,  4  T,  R.  ^77* 
Goldthwaile  v.  Petrie^  sup. 

But  where  an  executor  brouoht 
assumpsit  for  his  testator's  money, 
received  by  the  defendant  to  plain- 
tif!^s  use,  as  executor,  and  ufis  non- 
suited, he  shall  not  pay  costs,  for 
he  could  not  sue,  but  as  executor. 
Eaves  V.  Mocatto,  Salk.  314.  In 
Coldthuaite  v.  PctriCf  however,  this 
point  is  denied  to  be  law,  and  the 
a,uthority  of  the  case,  as' reported,  is 
expressly  over-ruled  in  Marsh  v.  Jen- 
ncdy,  sup.  'Ihe  case,  however,  is 
Inorc  correctly  stated  by  Lord  Holt^ 
in  Jenkins  \.  Plume,  sup.  to  which 
the  reader  is  referred. 

If  an  executor  improperly  lends 
his  name  to  a  third  person,  he  shall 
pay  costs.  Combed  v.  Hardcestte,  2 
Bos.  &c  Pull.  1 15. 

In  Cockcritl    v.   Kynaston,    sup. 


it  was  held,  that  where  a  man 
(and  wife,  executrix,)  sued  in  trover, 
the  first  count  on  a  trover  and  c«n- 
version  in  testator^s  life-time,  the  se- 
cond on  trover,  before,  and  conver- 
sion after  his  decease,  and  the  tbird 
on  both,  after  his  death,  and  were 
nonsuited,  they  are  not  liable  to 
costs.  But  if  an  executor  bring 
trover,  stating  the  conversion  ff/if«' 
tcsUtor's  death,  and  fail,  be  sbtll 
pay  costs.  Bollard  v.  Spencer,  7 
T.  Rep.  358.  So  an  executor  or 
administrator  shall  pay  costs  if  he 
delay  the  suit,  Hullock,  189;  but 
not  on  a  judgment  of  non  pros. 
Haaes  v.  Saunders,  3  Burr.  1584. 
Idimley  v.  NichoUs,  Ca.  Prac.  inC.P* 
1 4 ;  contra  Higgs  v.  IVarry^  6  T.  R . 
654.  So  where  an  administrator 
withdrew  his  record  before  trial,  he 
paid  costs ;  but  that  point  was  oot 
in  dispute.  H^lhck^  192.  And,  u 
leave  to  discontinue  is  in  the  discrc-. 
tion  of  the  court,  it  is  given  with  or 
without  costs,  according  to  circum- 
stances, though,  in  general,  laches 
will  incur  costs.  So  where  an  exe- 
cutor, pending  an  action  on  bond 
Against  the  heir,  discovered  that  the 
estate  on  which  he  relied,  as  assets, 
had  been  alienated  by  the  ancestor, 
he  was  allowed  to  discontinue  with- 
out costs,  on  undertaking  to  bring  a 
fresh  action.  Bennett  v.  Coker,  4 
Burr.  927.  Et  vide  Baynham  r.Mst- 
thetcs^  sup.  where  it  was  held,  that 
an  administrator  should  pay  costs  for 
not  going  to  trial.  Sed  seats  on  s 
judgment,  as  in  case  of  anoDsmtj 
but  where  one  executor  alone  brought 
the  action;  he  was  allowed  to  cii»- 
continue,  on  payment  of  costs.  Bar* 
ris  V.  Jones,  sup.    In  Bigland  v.il«- 

buuos^ 


Chap.  VIII.]  costs. 

2.  Officers. 

By  7  Jac.  c.  5.  If  case^  trespass^  battery^  or  false  imprisonment  shall 
be  brought  against  any  justice  of  peace,  mayor,  bailiff,  constable,  S^c. 
concerning  any  thing  by  them  done  by  virtue  of  their  office,  they  may 
plead  the  general  issue,  iit.  and  if  the  verdict  shall  pass  nviih  the  de- 
fendant, or  the  plaiutiflf  shall  be  nonsuited  or  miffm'  any  discontinuance 
thereof,  the  defendant  shall  have  his  double  costs  allowed  by  the  judge 
before  whom  the  matter  is  tried. 

This  act  has  been  construed  to  extend  to  under  sheriffs  and  deputy 
constables,  though  they  are  not  particularly  mentioned. — Sir  T.  Raym. 
34.  (a) 

Note ;  Tiie  21  Jac,  I.  c.  12.  extends  this  act  to  churchwardens  and 
overseers  of  the  poor. 

The  officer  must  get  a  Gerti6cate  from  the  judge,  that  the  action  was 

brought  against  him  for  sometliing  done  in  the  execution  of  his  office, 

in   order  to  intitfe  himself   to  double  costs.— ^Jtoii.  £•  1  W.  8c  M. 

2  Vent.  45.  Qi) 

In 
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binson^  3  Salk.  103,  and  Booth  v. 
Holt,  2  H.  Bla.  277.  it  was  held, 
that,  in  general,  executors  do  not  pay 
costs  un  a  nonsuit*  Nor  on  judgment, 
as  in  case  of  a  nonsuit.  Bennett  v« 
Cokety  sup.  In  IVUliams  v.  Braham, 
or  Riley,  1  11.  Bla.  566.  it  was  held, 
that  where  executors  arc  liable  to 
costs  in  the  original  action,  they  are 
equally  so  in  error.  And  where  de- 
fendant pleads  bankruptcy  to  an  ac- 
tion  by  an  executor  or  administrator, 
and  obtains  a  verdict,  plaintiff  shall 
not  pay  costs,  under  SGeo,  II.  c.  30. 
#.  7.  Martin  v.  Norfolk,  1  M.  Bla. 
528.  So  where  ah  executor  sued  on 
a  policy  effected  by  his  testator  for 
himself  and  two  others,  who  survived 
him,  and  was  nonsuited,  the  court 
of  C.  B,  held,  he  should  not  pay 
costs,  though  the  survivors  might 
have  sued  alone.  Wilton  v.  Ifamil- 
ton,  1  Bos.  &  Pull.  445.  So  where 
an  administratrix  sued  on  a  breach 
of  covenant,  after  her  intestate's  death, 
and  I)ad  judgment  against  her,  on 
demurrer  she  shall  not  pay  costs. 
Tattersall  v.  Groote,  2  Bos.  &  Pull. 
253.  So  where  executors  sued  their 
tesu tor's  lessor  on  his  covenant  for 
i)ot  finding  timber  for  repairs,  upon 
»  demand  made  by  them  after  tes- 


tator's death,  they  were  held  not  li- 
able to  costs  on  judgment,  as  in  case 
of  a  nonsuit ;  for  though  the  breach 
happened  in  their  own  time,  they 
could  not  declare  as  executors,  on 
a  contract  made  with  thsir  testator. 
Cooke  V.  Lucas,  2  £ast,  395. 

On  a  view  of  all  the  foregoing 
cases,  it  is  submitted  to  be  sound 
doctrine,  that  if  an  executor  or  ad- 
ministrator must  sac  as  such  on  the 
contract,  made  with  his  testator  or 
intestate,  he  shall  not  pay  cosiS| 
though  the  cause  of  action  arose 
after  the  death  of  him  whom  they 
represent.  And  perhaps  the  firm 
principle  on  which  the  exemption  of 
representations  rests,  is  not  the  igno* 
ranee  yndcr  which  they  may  be  sup< 
posed  to  lie,  but  the  description  in 
the  Stat,  of  23  ^«t.  VIII.  c.  15.  of 
the  actions  in  which  costs  are  to  bo 
paid,  i;iz.  *'  Upon  any  especial ty 
"  made  to  the  plaintiff,  or  any  con* 
"  tract  supposed  to  be  made  between 
'*  the  plaintiff  and  any  other  person ." 
Tattersall  v.  Groote,  sup.  and  Cooke 
V.  Lucas,  sup.  ' 

(a)  No  case  to  this  point  in  7'. 
Raym.  or  in  Ld»  Raym, 

{b)  Vide  Grlndky  v.  Holloway^ 
Dougl.  294  (307;.  S.  P. ;  unless  it  so 

appear 
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In  trespass  for  taking  a  gun^  the  plaintiff  discontinued  with  leave  of 
this  court,  9nd  upon  motion  for  a  direction  to  the  master  to  tax  doable 
costs,  upon  producing  an  affidavit  that  the  action  was  brought  spiost 
him  for  what  he  did  in  the  ezeciiiion  of  his  office  as  justice  of  pesct, 
a  rule  was  grants  accordiogly,  the  court  saying  that  when  there  w» 
»  verdict  for  the  defendant,  and  no  certificate  from  the  judge,  (or  after 
a  nonsuit)  a  suggestion  on  the  roll  was  proper,  but  that  it  wai  not 
necessary  in  the  present  case ;  for  where  there  is  a  discpntinuaoce  with 
leave  of  the  court,  it  is  always  upon  payment  of  costs ;  and  theiefore 
here  it  must  be  upon  payment  of  double  costs, — DevemiA  y*  Mariiui 
£.  1734.  2  Stra.  974.  (a) 

3.  Informers. 

[  333  ]  jt  common  informer  can  b  no  case  recover  costs,  except  exprwly 
given  by  the  statute ;  (Plymauih  v.  CoUingh  E.  4  W.  III.  Carth.  230.) 
but  in  an  action  on  a  statute  by  the  party  grieved  for  a  certain  peasltf, 
the  plaintiff  shall  recover  costs  within  the  statute  of  G/oiicsiter,  vliich 
gives  costs  in  all  cases  where  the  party  is  to  recover  damages.  (Sfavtv. 
Madisien,  Salk.  206.)  But  where  the  duty  is  incertain,  as  to  recover 
treble  dam^es  upon  the  statute  of  waste,  or  on  2  Ed.  VI.  for  not  setting 
out  of  tithe,  there  the  plaintiff  shall  not  have  any  costs. — Norths.  Wk' 
gate,  M.  1640.  Cro.  Car.  560. 

Note ;  Where  the  penalty  is  given  to  a  common  informer,  Aoaghthe 
party  grieved  happen  to  bring  the  action,  he  piust  bring  it  as  a  com- 
mon informer,  and  shaQ  not  li^ve  costs. — T.  15  Geo.  11.  C.  B. 

4.  Parties  grieved. 

By5  fl^4rAf.  c.  11.  ^U  parties  indicted^  prosecuting  a  certiorari 
to  remove  an  indictment  or  presentment  of  trespass  or  misdemeanor  be* 
fqiQ  trial  had  from  ^e  general  or  quarter  sessions,  shall  before  tlie  sir 
lowance  thereof  frid  two  sufficient  manucaptors^  who  shall  enter  ifito  re- 
eogpizance  before  one  or  two  justices  of  the  county  or  place  in  the  sam 
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appear  upon  the  facts  found  on 
a  special  verdict.  R^nn  v.  Tickw, 
X)oug^.  294  (307.)  in  notis.  And  the 
juiigp's  certificate  must  aUo  state 
that  the  defendant  was  such  an 
officer  as  the  act  intends.  Harpur 
V.  C«»T,  7  T.  Rep.  448. 

(fl)  A  judge^^  certificate  that  a  cus*> 
toiQ-bouse  officer  had  probable  cause 
for  seizmg  goods,  does  not  extend  to 
iiyui'ieft  accorapi^nying  such  seizure, 
so  as  to  prevent  plaintiff  from  rcco*- 
Tering  dMQ^s^  and  copts,  ufider  23 


Ceo,  III.  c.  70.  *.  29.  and  ^6Geo.l\l 
c.  40.  ff.  31.  Baldxcin  v.  Tankard,  I 
H.  BUi.  28. 

If  in  an  action  against  excise  ofS- 
cers\  for  seizing  goods,  they  do  not 
tender  amends  before  suit,  but  pay 
money  into  court,  they  shall  on  a 
verdict  have  but  single  costs  under 
23  Geo.  IIT.  c.  7P.  *.  31.  though  it  is 
doubtful  whether,  if  they  londei 
amends,  they  arc  not  entitled  to  tic- 
blc  costs.    CoUifi^  V.  3Iorgaii,  1  H. 

Bla.  244. 

of 
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of  «£eO|  tfitb  cdndition  lo  appMr  wd  pltad^  and  fto  pOcifra  Uie  iMile  im 
be  tried  at  the  next  assizes,  and  such  recognizance  sMl  be  certified  idt^ 
ifee  ceitft^f  K.  B.  and  the  name  of  the  prcfeecvlor  (if  be  be  the  pMy 
fpieved  or  iqiired,  or  aoafie  publie  officer)  t0  be  iadof sed  dn  the  baek 
of  the  mXMs^taX  retuiWdi  and  if  the  dtfeMdanI  be  eonticted;  tha 
covt  of  £«  B.  shall  give  leMOw^le  eosts  to  the  proseeulor^  if  he  be 
the  party  grieved  or  ifijcirady  or  be  a  justice  of  the  peffte^  ^nm^kr,  bai* 
liff^  Sfu  who  flball  proeeoiita  on  aeeeiltit  of  ai^  fact  tfiat  coneeraed 
bim  «a  iai.  eficar  to  prosaeuto  or  present.  («) 

A  parijf  in^wad  ivithili4be  meaning  of  tbia  net  must  be  snob  a  ond  aa 
has  raceivad  aonia  real  injiAi^,  (i)  and  therefore  irbera  Alt  defsmlnt  naa 
pvoacooted  for  an  aHeatpt  to  burs  the  hoUiSe  of  J^,  B.  ind  fbr  that  ^ir- 
pdee  aotieWng  M*  to  asfeiit  ]^Xi  it  was  hddeo  thai  the  {Nrose^utote 
(labn  wsee  M»  woA  G.  acKt  door  aeighboura  to  J»  <S<)  were  iM  intilkd 
te  eosta^  and  it  waa  said  neilber  wonk)  J*  &  if  he  bad  proseeiiled.^-^ 
J2er  V.  M.  Imict^n,  M.   20  Geo.  II.  1  Wily.  189<  9.  G.  mOn*  Rexr. 

5.  Defendaata  in  ilifelrmdtions. 

By  IBElix.  o.  6.  (which  is  made  peTpeidal  byd?  EHs^e.  10.)  if  any 
informer  or  plaintiff  upon  a  penal  statute  shall  wiUnq^  deikjr  Ms  snily  or 
damootfame  or  be  noasniiad,  or  haTO'  a  verdict  Sjgabilhim^  etf  jadgmant 
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faj  A  justice  of  peace^  who  pro- 
secutecf  a  gaofer  fo  convicfioh,  for 

taifefii^  a  ehargai  l^lea  16  «sc«f^, 

is  not  entitled  to  the  costs  of  the 
conviction  under  the  5  4*  ^  ^*  4*  ^^ 
c.  II,  8.S.  Rex  V.  Sharpnesty  2  T. 
Rrprf  47.  But  if  he  were  to  ^redcst 
a  road,  and  the  defendant  were  in- 
dicfed  and*  convicted,  he  would  be 
cniitkd  to  costs  as  a  puhUo  pioso> 
cutor,  ut  semb,  in  S,  C.  £t  vide  Rex 
V.  MefHemriH,  5  T.  Rep.  S5  i\  f. 

^  if  hti  were  to  indict  aik  iiHitfrtor 
ic^cer  fbr  disobfedjefie^,  arid  (ianvtct 
hrla.  R,  v.  Bhdrpn^,  imp.  wberfe  it 
is  said  that  the  clerb  of  th«  pMre  is 
»pQl)ilie  fMseCtHoi^  witlmi  tKe  acft» 
but  ttie  pros^<fof6r  ih  a  ti'iaf  at  bar 
i»  oet.  Aftd«h  ^ehi^  doubtf«r!  whe* 
tKer  the  tedl'  f>rMe^uh>r,  who  is  rhe 
{iert<M  ag^1eved\  it^eiititfed  to  cost«, 
if  bis  aaitte  afrl^^i^  wK  oa  th«  back 
of  the  indictment.  S,  C, 

(bj  Further,  as  to  parties  grieved 


M'ithia  this  act,  k  has  been  held  that 
a  prose^uf(dr,  for  st6pping  a  ^dmmoa 
foocwa^f  ^Mcb  %e  had  tth9ap  dsed 
as  such.  A.  V.  WiOiamtrnfy  J  T«Kep; 
32. 

So  it  has  be^A  hefd,  tbaf  6^  Who 
m^ovend  doBMigi%  against  the  tlk^lff 
for  not  taking  bail  imder  the  !23 
Hen.  VI.  c.  9-  is  entitled  to  costs. 
Cr«MM^  V.  Hwgkiw,  &  T.  Rep. 
355. 

St^h  s(  t^^Mier  ^ii^  8f»  a  jMriy 
grief^d  6Wdet  th^  As.  eof .  a^,  and* 
r^cdVeriiftg  kft  r^lbsal  a  Copy  d^  (hti 
Warrat^f  of  Mti  CfrnMnhintikt.  /TMrkf 
V.  5;i^/,  I  n.  t\k.  It. 

An<F  wRefre  a  M^  oH  Hie  trial  of 
aik-  intfHfmiHit  m  ilof  t^airing  a 
rdad,  t^iify  fbaf  the  defeHce  was 
frivolotisy  wMevt  aWaiWng  co5t»  itt 
ex^p^SET  tef^  wUkt  id  G^o.  Hf. 
c.  78*  the  j^ro^ettftfl'  ihA  have  hi« 
cojifs.  X^  f.  CUftHt  llilkkkakh,  9 
T.  Blip.  5441 

at 
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«t  Iftw,  he  shall  pay  th^  defendant  his  costs.— Dtf%  ▼•  211^0,  H.  IT 
Oep.  11.  2  Stra.  1203. 
[  334  ]        This  statute  extends  only  to  common  infoimersi  who  are  to  have  fht 
benefit  of  the  penalty,  and  not  where  the  penalty  or  part  <tf  it »  gim 
to  the  party  fpiefedL^Kirkham  v.  Wheeley,  T.  l69^.  Salk.  SO. 

N.  B.  Prosecutors  q*  tarn,  are  looked  upon  as  common  iiifonnsis.«-*> 
fSV  C.  DogkeaePi  Co.  E.  SO  Eliz.  2  Leon.  1  \6.(a) 

There  is  a  pfoviso  diat  it  shall  not  extend  to  any  officers  who  are  used 
to  exhibit  informations,  but  it  must  appear' upon  record,  dse  the  couit 
will  take  him  to  be  a  conunoo  informer,  and  will  not  admit  affidavits  to 
the  contrary.«^£i^ q.  t.  r.  Stepheni^U.  10 Geo.  1. 2  Raym.  1333. 

By  4  &  6  fF.  4r  M.  c.  18.  The  informer  b  to  enter  iptQ  a  reeogniaDce 
of  ^20  to  prosecute  the  informattoif|  and  abide  by  such  orden  as  the 
court  shril  direct;  and  if  the  prosecutor  do  not,  within  one  year  sfer 
issue  joined,  procure  the  same  to  be  tried,  or  if  upon  siicfa  trid  a  ver« 
diet  pass  for  the  defendant,  or  in  case  of  a  nolU  pr^^equij  the  court  of 
K.  B.  is  authorized  to  award  the  defendant  his  costs,  unless  the  judp 
before  whom  such  information  shall  be  tried,  shall  at  the  trial,  in  opea 
court,  certify  upoo  record,  that  there  was  m  reasonable  cause  for  G|iii- 
biting  such  information. 

If  there  be  several  defendants,  some  of  which  are  acquitted  and  otfaers 
found  guilty,  none  of  them  shall  have  costs,  for  till  8  &  9  fV.\Vi.cA\> 
the  plaintiff  never  paid  costs  in  any  action  if  bt|t  one  defendant  wefe 
found  guilty;  and  the  4  &  dfV.l^M.  cannot  be  intended  to  make  pro- 
secutors otherwise  liable  than  as  plaintiffii  were  in  othef  f^ctiops*-*-!^*  ^f 
Danvfrsj,  1707.  Salk.  194.  (b) 

V.  Costs  in  traverses. 

The  statute  of  Gloucester  extends  only  to  give  costs  in  actioot  real, 
personal^  and  mixed,  therefore  traverses  of  inquisitions  are  not  within  it. 

(a)  The  3d  ^ect.  of  this  sUtutc,         (b)  Where  a  q.  t.  informer  in  debt 

which  gives  costs  to  defendants  in  on21  ilen.  VIIL  c.  13«  (for  oon-resi- 

popular  actioi^s  if  plaintiff  be  non-  dencc)  is  nonsuitedf  defendant  shall 

suit,  extends  \o  subsequent  as  well  hnve  his  costs.    WUkins^^  q.  t  y.AU 

as  prior  statutes ;  and  where  a  pe«  htt^  Cow  p.  366. 
nalty  is  given  by  an  action,  sufaKse-         Ot   a  rule  for  an    iDforniation» 
quent  to  the  stat.  of  Gloucester^  to .    though  the  cour^  refused  to  make  it 

the  party  grieved,  he  sha!l  have  his  absolute,  yet  (for  the  first  time)  tbey 

costs  if  4ic  succeed;  and  if  he  be  ordered  dtciendanl  to  pay  the  costs 

nonsuit,  or  a  verdict  ^gainst-him,  he  under  the  particular  circumstances 

shall  pay  defendant's  costs.     Willi'  of  the  case*    R.  v«  Morgan^  Doagli 

cms  g,  t.  V.  Drewe,  Willcs,  392.  P/j(-  300  (314), 


mouth  Mai/or,  4*c«  v.  Werrmgf  ibid^ 
♦40. 


And 


AnJl  fiote ;  a  fiodaMer  U  not  aA  ^Uoo  bi^t  t  travorie.— R.  v.  Gitti«i&f 
/irAtfft.  H.  1737.  Stra«  10G9.(ii) 

Wliere  damages  Were  before  recoverable,  aii^  furt  by  any  statute  in* 
creased  to  doable  or  treble  the  value ;  costs  also  as  parcel  of  the  da- 
mages sMi  likewise  be  doubled  or  Irebled.— CAi/cI  v.  Sands,  H.  5 
W:  IIL  Cardi.  297. 

Bat  vrfaere  a  statute  gives  damages  double  or  treble,  where  no  da* 
siMges  were  formerly  recoverable,  no  costs  shall  be  allowed.— 5.  C.  (ft)   . 

VII.  How  to  be  assessed  where  pleadings  are  doubk  w  treble. 

By  4  8c  6  Jim.  c.  ]6.  any  defendant  or  plaintiff  in  replevin  may,  witb 
leave  of  the  court^  plead  as  many  several  matters  as  he  sbaD  think  ne- 
cessary for  his  defence,  provided  timt  if  any  such  matter  shall  upon  de^ 
^mtrer  joined  be  juc^ed  insufficient,  •costs  shall  be  given  at  the  dis*  [ *S3S ] 
cretioo  of  the  court ;  or  ijT  a  verdict  shall  ^  found  upon  any  issue  in 
the  said  cause  for  the  plaintiff  or  defendant,  costs  shall  also  be  given  in 
like  manner,  unless  the  judge  who  tried  die  said  issue  shall  certify,  that 
the  said  defendant  or  plaintiff  u  replevin  hfui  a  probable  cause  to  pleacl 
9uch  matter. 

In  trespass  the  defendant  pleaded  three  different  justifications  to  three 
different  counts,  and  on  issne  joined  had  a  verdict  for  him  on  two,  and 
against  him  on  the  third.  On  motion  this  was  holden  not  to  be  a  case 
within  this  act,  and  the  plaintiff  iotitled  at  commop  law  to  costs  on  th» 
>vhole  declaration, — M,  4  Geo.  III.  C^  B. 

In  trespaM  the  defendant  pleaded  not  guilty  and  several  justifications; 
upon  the  trial,  the  plaintiff  not  proving  his  possession  in  the  locus  la 
guo,  die  defendant  had  a  verdict,  and  by  direction  of  Denison,  3.  the 
verdict  was  entered  opon  the  general  issue  only ;  upon  which  there  was 
a  motion  for  a  venire  de  novo.  (^Barilei  v.  Spooner^  £.  )7dl-  C  B.)  But 


(a)  Id  the  trs^ verse  of  an  inquisi- 
tion HI  an  eatent  in  aid,  if  the  jury 
find  part  for  the  king,  and  part  for 
the  defendant,  the  latter  roust  pay 
I  he  court  fees.  R.  v.  JVoodioardt  i 
liaym.  736. 

lb)  In  case  for  a  rescous  of  a  dis« 
tiess  for  rem  uppn  the  statute  2  IV,  Sp 
M>  sfM.  I.e.  5.  plaintitf  shall  reco* 
ver  treble  the  posts  and  damages,  for 
the  latter  are  not  given,  but  increas- 
ed by  the  statute.  Lamon  v.  Storic^ 
Siftlk.  205.  ]  Ld.  Raym.  19.  But 
plaintiff  in  s|ich  a  case  is  not  enti- 


tled to  treble  damages  and  costs  un- 
less be  shews  that  the  distress  was 
appraised  y  and  expressly  refers  to 
tlie  statute*  Afum.  I  Ld.  Raym.  Si?. 
Nor  is  a  plaiotifT  entitled  to  double 
costs  under  the  statute  11  Geo.  II. c. 
19.  s.  22.  ou  an  averment  for  a  rent 
charge,  if  he  be  ndnsuitcd.  lAndom 
V.  CoUms,  WJlles,  429-  But  be  is 
entitled  to  treble  costs,  though  non- 
suited, under  the  lOOth  sect,  of  the 
building  act  of  J4  Geo.  III.  c.  7S«* 
CoUins  V.  Toney,  9  East,  322. 

tlio^ 
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the  court  refuaed  the  motioo,  saying  the  vtrdict  was  €0iBpIel«>  waA  de- 
lenmned  the  cause,  that  the  frfaiutiff  waa  not  iolitltd  to  ^mamgp$,  ikoaffk 
diej  said  the  plaintiff  might  have  ioBisted  to  hava  a  vondict  ettetfel  on 
the  other  issues,  for  the  sake  of  costs  which  ha  would  W  ealilM  to, 
unless  the  ju^ge  certified  that  the  defendaat  had  probahki  ctfasli  l»  plead 
such  pka.— Dayre/  ▼.  Brigg^  T.  S5  Geo.  II.  K.  B.  S.  P.  (a) 

VOL  Wiife 


M*i 


(a)  As  iB  coits  iphtre  time  are  *€• 
'terai  defendants^  or  various  issues^  it 
hat  been  kMy  That  ifi  an  a.€ti6n 
flg^st  twoj  oaa  suflbnsd  )ttilf  mtot 
by  default,  and  the  other  obtained 
jTidgment  as  in  a  nonsuit,  yet  he 
shall  not  haiva  any  costs.  fVtlkr  v. 
Goyton^  1  Burr.  357* 

Nor  shall  one  out  of  two  defend- 
ants, in  replevin,  ivhere  he  alone  is 
acquitted*  Jag^  ¥«  W^dnortky  i 
Bla.  355.  3  Barr.  1284. 

On  amending  a  plea,  with  liberty 
kft  plaintiff  to  reply  de  nvta,  costs 
will  only  be  allowed  in  proportion 
to  the  necessary  alterations  occa* 
sJoned  by  amending  the  plea.  A.  v. 
fiUUpst  2  Busr.  7f^* 

Where  issaes  were  joined  on  several 
counts,  and  on  some  defendant  ob« 
tained  a  verdfict,  yet  he  shall  not 
have  his  costs,  even  on  that  part  oC 
the  record  which  was  feund  for  him. 
Butcher  v.  Oreen^  2  Dough   652, 

So  where  theflft  weie  two  eoontl, 
and  a  joinder  in  demurrer  on  the 
plea  to  one,  and  a  plea  to  the  other, 
and  ju(%neiit  was  fov  del^ndatK  in 
the  former,  though  'in  the  latter  the 
verdict  was  against  him,  yet  the 
plaintiff  shall  haw  bis  COM  eil  the 
vesd«ct»bat  not  so?  shall  the  defend** 
ant  on  hit  judgn^nt  on  Che  do* 
nturrer.  Aitlt^-  t.  Yattng^  2  Wan, 
1232. 

If  plainliff  take  Mstte  en  scveml 
ideas,  one  of  which  issues  is  foartd 
iasaficSent,  and  he  iece«rei%  on  all 
the  nst,  aod  eaters  up  judgnienr,  yet 
he  shall  not  have  coses  on  Che  mtst 
found  for  the  defondanr^  but  if  the 
judgment  had  been  arrestad,  be 
would  not  ha«a  been  allowed  iAjr* 
costs.  Kirk  v.  Nowill^  1  T.  Rep. 
a66.  2  Dougl.  678  (n),  8vo.  edit 


If  an  avowant  in  iteplBVfn^ 

verdict  for  the  plaintiff,  ofataia  jvdg- 
Saettt  non  obstante  veredicip^  in  con- 
setpienee  of  plaintMr'^s  plots  in  bar 
being  bad,  he  shall  noS  Have  9mf 
costs  subsequent  to  such  pleas,  for 
he  should  have  demurred  to  fhcm. 
Da  Cof ftf  ▼.  C/orAc^  t  Bus.  h  Pali. 

376. 

Two  defendants  in  assumpsit,  one 
suflerod  judgnent'  hy  defadt,  and 
the  other  bad  a  ^iwdictf  Ihe  laSlef 
shall  have  his  costs.  SkrM  v.  Bar^ 
rett,  2  H.  Bla.  28. 

If  defendant  plead  sevefal  pfeas^ 
and  one  be  aiHtalged  bad  an  desnr- 
rer  to  plaintiff  s  replication,  plaintiff 
is  tnrilM  to  deduct  his  costs  from 
thosa  taxed  for  the  ptainsiff  en  cha 
posieaf  if  defendant  should  after* 
Wards  recover  on  the  other  pleas, 
et Sn  tboegh  it  appear  by  the  leeotd, 
that  plaii^  had  no  caaea  af  ac« 
tion.     Duberfy  v.  Fage^  2  T.  Rep, 

U  iMnrabe  MroeoMfH  Ibr  distinct 
causes  of  action^  and  dafoadant 
makes  default  as  to  one,  but  obtains 
a  verdict  as  to  the  other,  her  shall 
have  costs  onihe  latter  coanir  e^d 
the  plaintiff  on  the  first,  Day 
V.  Hmiksy  9  T.  Rep.  654,  which  case 
was  i«C6gniaed  by  Le  Btoac,  J.  m 
Or^iks  V.  Dof^,  ST.  Kep.  46f, 
wh^  in  trespass  tfaete  was  but  one 
ceuftf,  but  several  pleift  of  justiffca* 
tion,  on  which  issue  was  tidren,  and 
a  new  as^gnment.  Whereupon  de- 
favk  was  tAnde^  and  a  renite  issued 
to  asse«  OS  wei)  the  damages  onlbe 
judgMenc  brdMtuU,  as  to  tnrtbe 
issuesr  jefined;  and  all  being  nmnd 
for  defendant,  be  was  h^  enMcd  to 
the  costs  en  such  tssncs. 

Whefe  defcndatft  fif  assottpsit 
pleaded  the  general  issuci  and  the 

sutute 


Chap.  VIII.]  costs* 

VIIL  Where  a  special  jury » 

By  S4  Geo.  II.  the  party  who  moves  for  the  special  jury  shall  pay  di^ 
whole  expence  occasioned  thereby^  and  in  the  taxation  of  costs  be  allowed 


sash 


no 


statute  of  limitations,  as  to  the  whole 
demand,  and  as  to  part,  that  the  pro- 
niises  were  made  by  her  testator, 
and  one  A.  B.  jointly,  which  J.  B. 
survived,  and  the  last  issue  was  in 
favour  of  defendant,  the  two  others 
bciiig  found  for  the  plaiotiff,  who  had 

i'udgment  for  the  rest  with  costs, 
leld,  that  defendant  was  not  en- 
titled to  deduct  the  costs  on  the  issue 
found  for  her,  from  the  costs  of  the 
plaintiff  on  the  issues  found  for  him. 
Sed  seats  where  all  the  issues  at  the 
^rial  are  found  hr  the  defendant,  hot 
plaintiff  has  judgment  in  demurrer* 
and  recovers  damages  in  a  writ  of 
inquiry.     Postan  v.  Stanwayy  5  East, 

In  replevin,  where  some  issues  arc 
found  for  the  plaintiff,  and  some  for 
<]efendant,  the  latter  shall  be  allowed 
the  costs  of  those  found  for  him  out 
of  the  general  costs  of  the  verdict, 
unless  the  judge  certifies  thai  the 
plaintiff  had  probable  cause  for 
pleading  the  matters  on  which  those 
issues  are  joined.  Dodd  v.  JoddreUy 
52  T.  Hep.  235.  Aad  defendant  is 
entitled  not  only  to  the  costs  which 
form,  but  also  of  the  triaJ  of,  those 
issues  which  are  ibund  in  his  favour. 
Brook  v.  JVUleii,  %  H.  Bla.  4A&. 

Where,  in  a  quo  warranto  ialorm»- 
tiop,  any  one  of  several  issues  is 
found  for  the  prosecutor,  aad  judg- 
ment of  ouster  is  given  on  that,  he 
shall  have  his  costs  on  all.  R.  v. 
P(ym€s^  1  T.  Rep.  453. 

To  a  single  count  in  trespass,  dc* 
fondant  justifies  in  part  only,  and 
plaintiff  new  assigns,  without  taking 
issue  on  the  special  plea,  and  obtains 
a  verdict,  he  shall  have  the  costs  of 
all  the  pleadings.  Gundry  v.  Sturi^ 
1  T.  lU'p.  636. 

All  inclo&urc  act  haying;  dJKcied 
that  dissatisfied  parties  might  try 
their  rights  at  law,  adding,  *'  that  if 


''  the  verdict  should  be  in  favour  of 
''  the  commissioners'  award,  the 
''  plaintiff  should  pay  the  costs,  and 
''  if  afsinst  it,  then  that  the  costs 
«<  should  be  borne  by  the  proprietoi^ 
**  at  large,*'  a  proprietor  brought  his 
action,  claiming  nine  distinct  nghts, 
but  he  onlv  recovered  for  three. 
Held,  that  he  should  only  have  bis 
costs  for  the  three  on  which  he  r^- 
covered.      BntUkmaiU  v.  BradJMi^ 

6  T.  Hep.  599. 

In  Vellum  v.  Simpson,  2  Bos.  8c 
Putl.  369,  Heath,  J.  held,  that  the 
Stat,  of  4&  SJtm»  c.  l6»  being  v»- 
medial,  it  should  be  so  construed  as 
to  advance  the  remedy,  and  the  con- 
structions adopted  upon  it  have  been 
analogous  to  that  put  on  the  sta- 
tute of  Gloucester^  which  has  been 
held  to  give  all  the  costs  of  iho  suit, 
though  in  terms  it  gives  only  the  costs 
of  the  writ ;  and  a  deiendanS  in  error 
was  be4d  entiilod  to  ail  his  costs  un- 
der this  act,  where  tlia  writ  was 
quashed  for  having  been  brought  by 
f^feme  ewertty  without  the  consent  c^ 
ber  husband.  IitNamtan  %,  FMer^ 
S  T.  Rep.  302. 

If  there  be  several  issues,  and  any 
one  of  them  be  found  Ibr  the  plain- 
tiff«  he  shall  have  his  costs.     Tern-, 
pest  V.  Metcaife  (in  fi.  R.)   1  Wils. 
331.     And  though  bis  verdict  be  on 
one  coinit  only,  yet  his  costs  shaft 
be  taxed  for  the  whole  dedaiution. 
Bridges  v.  Raymond,  (in  C.  B.)  2  BIh« 
800.   Norris  v.  W^aldrou,  (in  C.  B.) 
2  Bla.  1199-   Spkerv.Teaedale,  (in 
C.  B.)  2  Bos.  h  l\iU.  49.     But  fn 
Peuson  V.  Lee,  2  Bos.  6c  Full.  399, 
ihecourt  of  C.  fi.  declared,  that  their 
practice  on  this  point  should,  in  fu- 
ture, be  conformable  to  that  of  the 
court  of  K,  B.,  and  accordingly  in 
an  action  on  a  policy,  with  a  count 
for  money  had  and   received,  where 
the  defendant  paid  no  money  info 

court. 
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DO  more  than  if  it  had  been  a  common  jury;  unless  the  Judge,  immcdi** 
ately  after  trial  in  open  coort^  certify  that  it  was  a  cause  proper  to  be 
tried  by  a  special  jury:  and  the  special  jury  shall  have  only  what  the 
judge  allows,  not  exceeding  one  guinea,  (a) 

As  there  are  tome  cases  relating  to  costs  which  could  fsoi  be  taken  no- 
tice  of  under  the  foregoing  heads,  it  mil  not  be  improper  to  insert  tiem 
together  in  this  place. 

One  defendant  gave  a  general  release  to  the  plaintiff  after  the  costs 
of  nonsuit  taxed,  and  upon  motion  he  was  ordered  ta  pay  the  olber  de* 
ftadants  dieir  shares. — Darlow  ▼•  CoOinson,  T.  ft4  Geo.  II. 

£ach  defimidanl  is  answeraUe  for  the  whole  costs:  th^re&re  id  aa 
gectment  against  several,  where  the  defendants  defended  seiieraBy;  at 
[*SS6]  .the  asaiies  one  ooniesaed  and  had  a  verdict  ^against  him;  and  others  did 
pot  confess;  the  court  npoo  application  said  the  oflScer  must  tax  the 
same  costs  against  all  the  defendants.  If  after  the  plaintiff  has  hail 
satisfaction  against  one,  he  should  take  it  against  anodier,  such  defdsduit 
may  apply  to  the  court. — tfilson  t.  Joore,  £.  3S  Geo.  II.  C»  B. 

Costs  upon  feigned  issues  were  formerly  held  to  fnXtom  the  event  of 
Ae  verdict  in  like  manner  as  if  it  were  an  adversary  suit. — Herbert  v. 
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court,  bat  established  in  his  defence 
that  ihe  risk  never  commenced,  and 
the  plaintiff  only  recovered  the  pns 
mium.  It  was  hcld»  that  the  plain- 
tiff should  only  have  the  costs  of  the 
count  on  which  be  recovered,  and  so 
much  of  the  costs  of  the  trial  as  he 
bad  incurred  in  support  of  that 
count,  but  that  neither  party  should 
bave  the  costs  of  the  special  count. 

And|  in  general,  it  is  a  rule,  that 
wherever  the  plaintiff  would  be  en- 
titled to  costs,  the  defendtfnt  is  rsci* 
procally  so.  Miller  v.  Yerraway^  3 
Burr.  J723.  But  costs  cannot  be  set 
against  costs.  Dutky  v.  Tito,  2  Str. 
1203.  And  as  to  the  method  of 
taxing  costs,  where  defendant  pleads 
doubly,  on  one  of  which  pleas  a  ver- 
dict is  found  for  the  plaintiff,  and  on 
tbe  other  judgment  is  given  for  the 
defendant,  vide  Cook  v.  Sayer^  2  Stra. 
1203. 

To  the  eight  foregoing  tectums  or 
divisions  rf  this  subject  J  it  is  submit'^ 
ted,  that  four  more  might  have  been 
satisfqetority  added  to  the  text,  viz. 


IX.  Of  costs  on  feigned  issues.  X. 
Of  the  costs  of  a  former  action,  or 
trial,  and  therein  of  the  costs  of  not 
proceeding  to  trial,  or  executing  u 
writ  of  inquiry,  according  to  notice. 
XI.  Of  the  costs  on  payment  of  mo- 
ney into  court.  And,  XII.  Of  secu- 
rity for  costs.  But  as  the  Itamcd 
Author  has  not  deemed  it  necessary  to 
frame  distinct  suhdivisionSf  though  hp 
has  (in  pa.  336  a.)  supplied  the  reader 
ivith  a  solitary  case  on  both  the  IXth 
and  Xth  adSHoual  points,  the  presemt 
Editor  considers  it  would  be  improper 
for  him,  in  this  instance  only,  to  m- 
terfere  with  the  text,  more  especially 
as  his  duty  is  here  coi^ned  to  the  oficc 
of  a  bare  annotator  upon  it, 

(a)  Upon  this  act  it  was  held,  thst 
if  the  verdict  is  for  the  party  who 
moved  for  the  special  jury,  the  extra 
allowances,  and  all  expcnces,  except 
for  the  actual  striking,  should  be 
taxed  against  the  losing  party.  Ha* 
milton  V.  Style^  and  Wilkes  v«  Lames, 
2  Stra.  1080. 

WiUianitoni 


Chap.  VIIL]  costs. 

WilHamton,  E.  ^  Geo.  II.  1  Wik.  324.       But  vide  Ho$kiiU  v.  Lord 
Berkley,  4  T.  Rep.  40£.  (« ) 

In  CI098  actioDS  of  assault  each  party  being  nbnsuitedi  S,  had  hb  costs 
taxed  at  £9*  10s.  and  P.  his  at  £13.  lOf.  whereupon  he  moved  to  be  at 
liberty  to  deduct  the  £9.  10s.  out  of  thei!l3.  10s.  paid  by  bin  mto 
the  sheriff's  hands ;  rule  to  shew  cause,  but  the  defendant  not  consent- 
ingy  the  court  said  they  could  not  do  it.— Po&v/  v.  Sadih,  T.  25 
Geo.  11.   Duthy  v.  TiiOf  Stra.  1203.  S.  P. 

So  in  an  action  of  trespass  against  four  three  vereacquittedt  and  mo- 
tioa  on  their  behalf  that  their  costs  might  be  deducted  out  of  what  the 
fourth  defendant  was  to  pay  upon  an  afiidavit  that  the  plaintiff  was  a 
ihiveHing  Jew^  4rc.  denied.  (Mordica  v.  Nutting  tf  oT,  17490  But  where 
Roberts  had  brought  an  action  against  Btggs  and  others,  and  Biggs  had 
brought  a  cross  action  against  Roberts,  the  court  of  C  B.  ordered  that 
upon  Biggs  acknowledging  satisfection  for  JE-^-^^  on  the  sesord  io  the 
cause  in  which  he  was  plaintiff,  the  plaintiff  in  the  other  cause  in  which 
bt  {Biggs')  and  others  were  defendants,  should  be  restrained  from  taking 
t>ut  execution.— Aofterfs  v.  Bi^s,  E.  27  Ge6. 11.  S.  C.  Banrn,  146. 

So  where  a  plaintiff  being  nonsuited  the  defendant  took  out  zji.fa. 
and  levied  part  of  the  costs,  and  at  the  same  time  took  out  a  ca*  sa.  for 
the  rest,  and  took  the  fdaintiff  b  esecutioii)  which  being  irregular,  die 
court  set  it  aside  with  costs ;  the  defendant  moved  that  the  proceedings 
against  him  on  account  of  these  costs  should  be  stayed,  upon  his  entering 
up  satisfactioD  upon  the  judgment  obtained  by  him  for  die  sum  iat  which 
the  costs  for  the  irregularity  were  texed,  and  upon 'shewing  cause  the 
rule  was  made  absolute. — fVills  v.  Crabb,  E.  24  Geo.  II. 
*  Motion  for  judgment  as  in  case  of  a  nonsuit,  and  that  the  master 
should  tax  the  costs  for  not  going  on  to  trial  at  the  same  time,  refosed, 
for  the  costs  in  the  two  cases  ought  not  to  be  blended,  being  founded 
upon  different  rights :  but  if  on  shewing  cause  against  the  judgment  of 
nonsuit,  the  court  give  the  plaintiff  further  time,  it  is  always  oa  paying 
the  costs  for  not  going  on  to  trial,  unless  there  were  a  countermand  iu 
time.— The  Earl  of  Leicester  t.  fVooden,  M.  1 748.  K.  B.  (i) 
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fa)  In  Haskins  v.  Berkley,  4  T.  R. 
402.  it  was  held,  that  though  the  costs 
follow  the  verdict  on  a  feigned  issue, 
yet  when  the  court  permit  the  parties 
to  try  one,  it  is  doubtful  v^hether 
they  will  not  compel  them  to  consent 
that  the  costs  shall  he  in  the  discre* 


9 

tion  of  the  court ;  and  in  Thomas  v. 
Povcll,  1  Burr.  603.  the  costs  on  a 
feigned  issue  were  directed  to  be 
taxed  from  the  time  it  was  first  or- 
dered by  the  consent  of  parties.  ^ 

(bj  As  to  the  costs  for  not  pro? 
ceeding  to  trial,  Sf^c,  ac^cording  to  no- 
tice, 
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General  Matters, 
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tfcc,  though  such  nn  omission  will 
subject  the  plaintiff  to  them,  as  was 
held  in  Sutton  v.  Bryan,  2  Stra.728, 
and  Shadford  y.Houiton^  1  Stra.3179 
yot  he  shall  HOC  pay  them  where  he 
is  preve&ted  by  any  thing  not  of  his 
own  default ;  R.  v.  Righton^  3  Bum 
1694;  but  he  may  save  them  by 
coontermandiBg  his  iivttce  in  dtie 
time,  Whitlock  v.  Humphreyy  2  Stra. 

S49. 

The  crowti  pays  no  costs  for  not 
going  to  trials  kst  on  an  ameftdmeat 
it  does  ;  R.  v.  Edwards,  1  Salk.  1^3  ^ 
and  by  the  course  of  the  court  de- 
femlftut  sIraU  have  costs  for  not  going 
t<^  trial  oa  informations  for  mhde- 
meanourty  where  the  prosecutor  does 
not  countermand  in  time.  Rex  v. 
He^am,  3  Biinr.  1270.  1904.  1  Bhi. 
33^. 

After  judgment,  as  in  case  of  a 
Bocisuit,  however  irregular,  defendant 
shall  oot  \mim  cost*  for  n«l  giimg  lo 
trial,  ^r  he  haa  made  bis  ekctioUk 
Newman  t.  Goadmanf  2  Bla»  1093. 

Where*  an  imifttment  or  cause  is 
SMMfe  ft  nmmmt  far  w«it  of  javon, 
and  defendant  haa  done  all  that  is 
nee^sary  to  enable  plaintiff*  to  gp  to 
ttpM,  the  pfauDtitf  shall  not  be  ex- 
cuKxk,  biU  costa  ahon  be  pstyaMe, 
tfiough  the  cause  is  afterwards  tried. 
R.  V.  Eawfield,  2  Stra.  pSf.  Sparrow 
▼•Ttfnter,  2  Wils.366v 

Furtkermoreif  at  ta  general  and  «it- 
celRtneousmatt^rM.  It  has  been  holden, 
tb«t  where  ffdirferrdWnr  in  ejectment 
saffMedjndgpiieiit  bydnimlt,  he  shall 
not  pay  costs.;  for  he  is  but  a  nomi-' 
iml  party;  But  an  action  may  be 
biwrfihl  §m  the  mesne'  profits,  and 
casta  shall JoUow.    Jmm,hUt.4AU 

Costs  arc  alwajfa  of  the  same  na- 
tare  as  the  original  diebt^  atnd  costs 
out  of  pocket  is  considered  as  a  term 
Ibr  the  fatrpsT  cosQ.     Anon.  Loft. 

617. 

TKe  ruTb,  that  coats  shall  attend 
thts  diM  issue,  where  a  cause  is 
jmrdea  remanety  has  been  extended 
by  both  courts  to  cases  of  a  similar 
liatuce.  Bkrvhafl  v.  BeUamy^  5  Bwr. 

Where  one  rrfoscs  to  admit  evi- 


dence, which  is  only  formally  neces- 
sary to  be  shewn,  he  shall  pay  costs; 
Jnon.  Loft.  248. 

The  costs  of  a  distringoif  under  10 
Geo,  III.  c.  50.  must  be  paid  before 
appearance,  though  no  isstie  be  le- 
vied. Martin  v.  Tawnsendf  5  Burr. 
2725. 

The  statute  which  limit  the  quan- 
tum of  costs,  where  damages  are 
under  40«.  do  not  extend  to  courts 
where  damages  cannot  be  given  for 
409.  LittUwood  V.  Smithy  1  Raym. 
131. 

Where  a  defendant  removes  the 
proceedings  by  re.  fa,  lo,  from  a 
county  court,  and  signs  a  nan  prtv 
for  want  of  plaintiff's  apfoarance,  be 
shall  have  his  costs  under  4  Jac.  I. 
c.  3.   Davis  V.  James,  1  T.  Rep.  372. 

Costs  are  due  to  a  plalntiif  who 
recovers  treble  damage  vadet  29 
EHz.  c.  4.  for  taking  more  than  is 
allowed  for  levying:  nji.fa,  Tyte  v. 
GMe,  7  T.  Rep.  267- 

Where  plaintiff  releases  part  of  his 
damages  he  need  not  release  any  of 
the  coels  given  hittr  by  the  juty* 
Cvtlew  v.  Goodwim,  1  Stra.  420. 

Where  costs  of  suit  are  given  by 
an  award  they  must  be  deemed  com- 
msA  ooftSy  unless  othenntwe  specified 
by  the  order  of  rei(»rcncOL  Barker 
V.  Tihson,,  2  Bla.  953.  Harden  v. 
Cojf,  Cowp.  lt9T'  S.  P. 

Where  there  is  a  trial  by  consent 
the  costs  follow  the  judgment.  R.  v. 
PWtip^,  1  Wils.2ei. 

An  avowant  shall  pay  costs  on  the 
special  avowries  Hound  againal  bins 
but  he  shall  not  have  costs  on  a  writ 
of  error  affirmed  in  his  favor.  Stone 
T.  forspA,  2  Dou^.  693  (7C»}. 

A  land»owiier,  whose  g^un^  ha^ 
been  converted  to  the  purposes  of  a 
canal  company,  under  the  authority 
of  the  canal  act,  distrained  upon  the 
goods  of  the  company  for  his  recom^ 
pensc^  under  the  poweis  given  by 
the  same  act,  held  thai  an  avowant, 
stating  a  dislrebs  under  this  sutnte, 
is  not  entitled  on  a  ventiet  t»  doitblsr 
costs  by  the  provisions  of  11  Geo.  11. 
c.  19.  s.  22.  Liominsier  Cmnmi  Csar- 
panyy,Norris,7T.R^S00.  Same  v. 

CaatH 


Chap.  VIIL]  costs. 

Cawell,  1  Bos.  &  Pull.  213.  Nor  is 
a  rent  charge  within  the  act.  Ibid. 
By  an  order  of  reference,  at  Nisi 
Prtw,  the  costs  were  directed  to 
abide  the  event,  t.  e.  the  legal  event; 
fi>r  though  defendant  justified  under 
various  rights  of  way,  yet  the  arbi- 
l^ator  awarded  one  difierent  from 
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any  of  those  pleaded.  Held  the  plain^ 
tiff  shall  have  no  more  costs  than 
damages,  for  the  award  is  not  equal 
to  ajudge'scertificate,  under  22  k  23 
Car.  c.  9.  SwmgUhuni  v.  AUkam^ 
3  T.  Rep.  138.  Vide  etiam  Ward  v. 
Mallindtr^  ^  £asl,  489. 
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Where  an  action  is  brought  against 
one  upon  a  joint  covenant,  de- 
fendant must  plead  it  in  abate- 
ment, but  where  brought  by  one 
only  of  several  covenanteds,  de- 
fendant may  demur,  158  a 

But  where  the  covenant  is  joint  and 
several,  one  only  may  be  sued,  and 
a  breach  assigned  in  the  neglect  of 
both,  ibid,  n.  (a) 

In  what  cases  pleas  puU  darraign  conn 
tiHuanct  may  be  pleaded  in  abate- 
roenty  309 

ABUTTALS. 

If  the  plumtiff  sets  out  the  abuttals 
of  hi<^  close,  he  must  prove  every 
part  of  them,  89 

ACCEPTANCE. 

Where  an  acccptaiKe  of  rent  is  no 
confirmation  of  a  lease,  96  b.  n.  (a) 


ACCORD  AND  SATISFAC- 
TION. 

What  are  the  requisites  to  make  this 
a  good  plea  in  bar  to  ejectment, 

Page  88.  n.  (c) 

This  is  a  good   plea  in  covenant, 

though  it  only  discharges  the  dst- 

magcs,  and  not  the  covenant.  1 66  a. 

ki\.{b) 

.  ACCOUNT. 

Against  whom  this  action  lies  by  stat. 
3&4Ann.  c.  ]().  1^7 

What  must  be  alledged  in  the  de- 
claration, and  where  defendant 
may  wage  his  law,  127  a 

What  evidence  must  be  produced, 

ibid. 

6f  the  judgment  qi/o'd  cdmputet,  and 
assignment  of  auditors,  128 

Of  the  duty  of  the  auditors,        ibid. 

Defendant  cannot  pay  money  into 
court  in  this  action,  ibid^ 

This  mode  of  action  recommended 
by  JFnmot,  C.  J.  ibid.  n.  (a) 

ACTIONS. 

For  tlie  several  sorts,  sec  the  Tabic 
of  Contents. 

For  injuries  affecting,  the  plaintiffs 
person^  3 

For  injuries  affecting  the  plaintifl's 
personal  property,  30 

For  injuries  affecting  the  plaintiff's 
real  property,  81 

Founded  on  contracts,  127 

Given  by  statute,  184 

What  shall  be  deemed  the  commence- 
ment of  an  action,  151 

What  is  deemed  the  gist  of  an  action, 
vide  Gist. 
o  o  ADMINI. 
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tioned on  the  death  of  a  tenant 
for  life,  or  in  tail,  without  issue, 

133  a.  n.  (6) 

ARREST. 

How  long  the  sheriff  may  detain  a 
roan  arrested,  after  his  discharge 
in  the  action  is  delivered  tp  him, 

23  a.  n.  (6) 

WThat  constitutes  an  arrest ;  in  what 
cases  it  nyay  be  made  on  a  Sun- 
day, and  of  the  iherifif's  remedy, 
as  well  by  a  recaption  ai  against 


the  rescuers,     Page  62.  &  n.  (c). 
63.  &  notes.  63  a.  n.  (a).  64  a.  et 

seq.  with  notes 

ASSAULT, 

Differs  from  battery,  which  is  the 
actual  commission  of  an  injury^ 
and  every  battery  includes  an  as- 
sault, 15,  16 
Assault  is  an  Inchoate  violence,  ac- 
companied by  an  intent,  the  quo 
animo^  and  the  ability  to  use  vio- 
lence, for  it  is  not  necessary  to 
touch  the  person,  ibidm 
No  words  can  amount  to  an  assault, 

ibid* 
For  assault  and  battery  a  man  may 
sue  and  indict  at  the  same  time, 

15,  n.  (a) 
Venue,  where  to  be  laid,  ibid* 

Difference  between,  ''  made  an   as- 
sault," and  ''  assaulted,*'  ibid^ 
For  an  injury  arising  from  wanton- 
ness, this  action  lies,     16,  &  n.(a) 
A  conviction  on  an  indictment  for 
the  same  assault  cannot  be  given 
in  evidence  unless  the  benefit  be 
mutual,  16 
One  cannot  licence  another  to  beat 
him,                                          ibid., 
Pcfencc  in  this  action  is  three  fold  ^ 
viz.  l.Infication;  2.  Matter  of  ex- 
cuse ;  3.  Justification,  17 
Inficatiofif  or  a  denial  of  the  fact,  is 
by  plpading  the  general  issue,  ^dm 
Special  matter  must  be  pleaded  spe- 
cially; sccus,  on   an    indictment, 
where  it  may  be  given  in  evidence 
on  the  general  issue.        17>  n.  (a) 
Plaintiff  having  proved  one  assault, 
cannot  waive  that  and  prove  ano- 
ther,                                        ibid* 
Matter  of  Excuse  may  be  pleaded,  or 
given  in  evidence  on  the  general 
issue,  17 
Justification  may   be  insisted  upon 
by  pleading  son  assault y           ibidm 
Novel  assignment,  where  necessary 
to  be  made,                ibid,  &  notes 
What  ought  to  be  deemed  the  com* 
mencement,  and  when  tH  Cfiuse 
of  action  is  said  to  accrue,         18» 

&  n.  (fr) 

Every  assault  will  nol  jvaUfy  avety 

battery,  IS 

What  assault  may  br  juftified  uader 

SOB  assauii  demesng,         19f  n.  (a) 

o  o2  Wheaa 


340 


A   TABLE 


Where  an  assault  in  defence  of  ano- 
ther may  be  justified,       Pages  18. 

19.  &  notes 

Where  in  defence  of  a  man's  own 
person  or  property,  ibid. 

Where  defendant  may  justify  that  he 
molliter  manus  imposuit  only,     19* 

&  notes 

What  may  be  traversed  under  a  local, 
and  what  under  a  transitory  jus- 
tification, 19.  n.  (6) 

Where  force  may  be  repelled  by 
force,  19  a 

Of  the  replication  de  injuria  sua  pro- 
pridj  18.  19  a 

A  maihcm  may  sometimes  be  justi- 
fied, 19  a 

A  battery,  to  be  justified,  must  be  first 
confessed,  19  b 

Plea  of  a  former  recovery  good 
against  an  action  for  subsequent 
damages,  20 

Though  the  assaults  be  several,  the 
damages  cannot  be  severed,  but 
the  defendants  must  contribute, 

ibid,  &  notes 

Of  the  action  by  or  against  husband 
and  wife,      21.  n.  (c).  21  a.  n.  (a) 

Super  tisum  vulneris,  damages  may 
be  increased,        19  b.  n.  (b),  21a 

Jewish  laws,  in  cases  of  assault  and 
battery,  21  a.  22 

General  issue,  non  culpabilis,      22  a 

Limitation  of  action  four  years,  ibid* 

Non  culp,  infra  sex  annos  held  an  ill 
plea  on  demurrer,  but  the  demur- 
rer must  be  special,  22  a.  k  n.  (a) 

ASSETS. 

What  are  so  deemed,  and  what  is 
evidence  of  them,     140  a.  6c  n.  (a) 
Assets  may  be  proved  any  where, 

140a 
What  amounts  to  a  confession  of  as- 
sets,     141  a.  142.  &  notes.  175, 

et  seq. 
Of  the  plea  of  nul  assets  ultra,  142  a 
Of  the  plea  of  riensper  discent,  175 

to  177 

What  are  assets  by  descent  in  the 

hands  of  the  heir,  ibid,  259,  Q*  (a) 

ASSIGNEE. 

What  covenants  extend  to  assignees 
of  tenns,  in  what  cases  they  are 
bound  to  the  performances  of 
theio^  and  where  they  may  take 


advantage  of  them,     Page  159  to 

159  b.  &  notes 

Where  an  assignee  may  take  the  be- 
nefit of  a  condition  for  re-entry 
under  the  statute  of  32  H.  VIII. 
c.  34.  160 

Covenant  against  an  assignee  of  a 
term  is  a  local  action,  for  it  is 
founded  on  his  privity  of  estate, 

161.  n.((0 

Of  the  action  of  covenant  by  th6 
assignee  of  a  lessor,  or  of  a  re- 
version, 161  a.  n.  {a} 

ASSIZE, 

Of  novel  disseisin  and  mort  d^ances- 

tor,  120  a 

Of  the  proceedings  under  the  writ  of 

novel  disseisin,  121 

On  what  it  is  founded,  121a 

For  what  it  may  be  brought,      1 22, 

&  notes 
It  lies  not  where  ejectment  may  be 

brought,  ibid. 

What  may  be  pleaded  and  given  in 

evidence,  121,  122 

ASSUMPSIT, 

Is  twofold,  general  and  special,  128  a 

Gaieral  indeb,  assumpsit  lies  for  mo- 
ney paid  under  a  mistake*       IS9. 

n.  {b).  131  a 

So  where  wrongfully  paid  by  com- 
pulsion, 1 32  b.  &  n.  (a) 

So  on  an  award  under  a  private  in- 
closure  act,  129 

So  against  overseers  for  the  cure  of 
a  pauper  on  the  promise  of  one  of 
them,  129  a 

So  for  money  taken  away,  clandes- 
tinely, 130  a 

So  for  the  produce  of  a  lamb  driven 
away,  but  not  stolen,  131  a 

So  for  money  levied  on  an  execution 
after  an  act  of  bankruptcy,    ^id. 

So  for  money  levied  on  a  warrant 
upon  a  conviction  which  was 
quashed,  ibid. 

So  for  money  levied  on  a  Ji,  fa,  to 
plaintiff's  use,  ibid. 

So  against  the  receiver  of  dificrence 
on  a  contract  for  stock,  ibid. 

So  where  money  is  paid  on  a  con- 
tract for  &  thing  not  delivered,  1^. 

So  for  money  paid  for  the  bill  of  a 
banker,  who  broke  before  it  could 
be  tendered,  •  ibid. 
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So  for  a  legacy,  wlaere  ^tbe  executor 
has  assets,      Page  131  a.  &  n.  (a) 
So   for  money  paid    to  a  custom- 
house officer,  to  run  goods  which 
were  seized,  132  a 

So  for  money  paid  for  getting  a  bank- 
rupt's certificate  signed  by  a  cre- 
ditor, 133 
So  for  money  paid  under  a  void  au- 
thority,                                   ibid. 
So  for  money  received  under  a  pre- 
tended right*  or  where  deceit  is 
practised,                                 ibid. 
Bui  general  assumpsit  lies  not  for  a 
specialty,                   128.  Sc  notes 
Nor  on  a  contract  to  account,  131  a 
.Nor  fordoing  an  illegal  act,  or  upon 
a  contract  between  parties  in  pari 
delicto^  and  herein  of  the  rule  me- 
lior^  out  potior t  est  conditio  drfen-- 
dcntisy  in  such  a  case,  131  b.  132. 

&  notes.  133,  n.  <a) 
General  indeb.  assumpsit  is  usually 
brought  in  eight  cases,  128 

Some  of  the  counts  in  the  declara- 
tion must  be  proved,  129 
What  must  be  proved  on  an  insimul 
computassetf                              ibid. 
In  assumpsit  against  several  a  joint 
contract  must  be  proved,         ibid. 
Assumpsit  roust  be  founded  on  a  pro- 
raise,  express  or  implied^    ibid,  Se 

n.(c) 
A  moral  obligat^n  raises  an  assump^ 
sit,  130.  8c  n.  (a) 

So  does  an  obligation  from  the  ties 
of  natural  justice,  for  it  implies  a 
debt,  130.  132  a.  U7  a 

So  does  a  legal  or  equitable  duty,  or 
obligation  to  pay,  though  no  pro- 
mise 1m  made,  132.  n.(&) 
Of  this  action  upon  a  contract  exe* 
cutory,  a^d  herein  of  the  distinc- 
tion  between  contracts  executory 
and  executed,      132  a.  &  n.  (a,  b) 
By  whom  this  action  i|  to  l>e  brought, 
and  how  far  the  law  goes  in  giving 
it  to  the  party  interested,  134 
Of  the   husband's  liability  in   this 
action  to  the  contracts  of  his  wife, 

134  a 

llow  far  a  man  may  be  benefited  in 

this  action  by  his  wife's  contracts, 

136  a 
See  also  Baro^t  and  Feme,  post. 
In  what  cases  a  promissory  note  may 


be  given  in  evidence  in  this  action* 

Pfl^e*  136  b.  137 

The  day  laid  in  the  declaration  cvn- 
not  be  anterior  to  the  cause  of  ac- 
tion, and  herein  of  the  fiction  by 
relation,  137*  138.  &  n.  [a) 

Of  this  action  for  use  and  occupa* 
tion  at  common  law,  and  by  sta- 
tute 1 1  Geo^  II.  c.  19.  138 

One  declares  on  a  special  agreement, 
and  on  a  quant,  meruit  also,  if  he 
prove  a  different  special  agreement 
at  the  trjal,  he  cannot  recover  on 
either  count,  139  a 

Of  Xhe  effect  of  a  plea  of  plcne  ad- 
ministravit  in  assumpsit^       140.  & 

n.{b) 

See  also  tit.  Executor  and  Admi- 
nistrator, post.  . 

Special  ittdeb.  assumpsit,  in  this  ac- 
tion, must  prove  his  declaration 
expressly  as  laid,       145  a.  145  b. 

n.(a) 

A  consideration  merely  voluntary 
will  not  uphold  an  assumpsit,  146* 

Not  will  a  nudum  pactum  for  ex  nudo 
pacio  non  oritur  actio^      1 46  a,  b. 

147  a 
Nor  will  an  illegal  consideration,  ib. 
Nor  will  a  dependant  promise  till  tho 
condition  precedent  is  performed, 

146.  n.  (6) 
Nor  vill  a  concurrent  agreement  till 
plaintiff  has  performed  his  part, 

ibid. 
Nor  will  a  condition  altogether  un- 
executed, 1 46  a.  n.  (a) 
But  mutual  promises,  or  a  promise 
for  a  promise,  will  be  good  if  both 
are  made  together,     147.  &  n.  (a) 
Where  there  are  two  considerations, 
one  good  and  the  other  bad,  it  is 
enough  to  prove  the  good  one, 

147a 

In  assumpsit  for  money  received  ad 

computandum,  a   breach  of   trust 

roust  be  proved,  148 

Where  notice  must  be  given  of  the 

performance  of  a   consideration, 

148  a 
Of  the  pleas  in  assumpsit,      148  a  to 

156  a 

In  this  action  the  jury  may  give  less 

damages  than  are  laid,  156  a 

ATTACHMENT. 


S42 

ATTACHMENT. 

For  disobeying  a  mandumvs,  the  court 
will  grant  one,  Pages  201  b.  202. 

&  n.  (a) 
So  against  an  inferior  court  for  pro- 
ceeding after  a  prohibition,     2 1 8. 

&n,(«i 

ATTAINT. 

There  must  be  no  other  evidence 
given  on  it  than  what  was  given 
to  the  first  jury,  222 

ATTORNMENT, 
Where  presumed,  249  c 

ATTORNEY. 

Ko  attorney  shall  sue  for  his  fees  un- 
til one  month  after  he  has  deliver- 
ed his  bill  in  writing,  by  statute 
2  Geo.  II.  c.  24.  which  statute  he 
inay  give  in  evidence  on  the  gene- 
ral issue,  •  145  a 

But  this  act  does  not  extend  to  the 
executor  of  an  attorney,         ibid. 

Nor  to  a  bill  for  conveyancing  busi- 
ngs, ibid. 

for  an  attorney's  fees,  debt  lies 
against  his  employers  only,  167  a. 

11.(6) 

AUCTIONEERS, 

JIow  far  their  authorities  or  con- 
tracts are  required  by  the  Statute 
of  Frauds  to  be  in  writing,  279  a. 

&  n.  (6)  280  b 

AUTHORITY. 

The  authorty  of  a  servant  damage 
feasant  is  traversable,  55  a 

Por  money  paid  under  a  void  autho- 
rity assumpsit  lies,  133 

A  lease  may  be  made  and  executed 
by  another,  under  the  authority 
of  the  lessor,  and  the  authority 
need  not  be  produced,  but  it  must 
be  made  in  the  name  of  the  prin- 
fjpa^  177  a 

AVERIA  CARRUCiE, 

May  be  distrained  for  rent,        82  b 

AVERMENT. 

An  averment  in  a  declaration  which 

goes  not  to  the  gist  of  the  action, 

tior  is  necessary  to  support  it,  need 

not  be  proved,  167  a.  170  a.  u.  (a) 
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AVOIDANCE. 
See  Advowson. 

AVOWRY. 
SeeRzrtEYiv. 

AWARD. 

Debt  lies  on  an  award  for  a  sum  cer- 
tain. Page  167  a.  n.(*) 

Upon  an  award  under  a  private  sta- 
tute, assumpsit  lies,  iSp 

Upon  a  bond  to  perform  an  award  if 
collateral  matter  be  pleaded,  a 
breach  roust  be  shewn  in  the  re- 
plication, 162  b.  163  a 

AYLE. 
For  whom  this  writ  lies,  120  a.  &.(a) 


B. 


BAIL. 

Not  allowed  to  be  taken  in  slander, 
battery,  trespass,  &c.  without  an 
order  of  court,  II.  n.  (b) 

Nor  in  account  or  covenant  unless 
for  payment  of  money,  ibid. 

Nor  against  heirs  or  executors  for 
their  testator's  debt;  sed  secuSf 
where  a  devastavit,  ibid. 

Not  allowed  in  detinue  without  a 
judge's  order,  51  a.  n.  («) 

BAILIFF. 

In  replevin  a  bailiflf  is  laid  not  to 
avow  but  to  make  cognisance,  and 
if  he  do  so  the  plaintid  may  tra- 
verse his  being  bailiff,  55 

BAILMENT. 

Of  the  several  sorts  of  bailment,  as 
defined  by  Lord  Holt,      72  to  73 

Of  the  five  sorts,  as  defined  by  Sir 
W.  Jones,  73.  n.  (a) 

Of  the  liability  of  innkeepers  for 
goods  committed  to  their  care, 

73  a.  n.  (a) 

BANK  BOOKS. 
Though  not  records,  are  evidence  of 
the  transfer  of  stock,  249  a.  n.  (e) 

BANKER. 
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BANKER. 


I 


Money  paid  on  the  bill  of  a  banker 
wbo  £uM,  before  it  could  be  ten- 
defedy  may  be  reqovered  back  in 
awuinpsity  P^ge  131  a 

BANKRUPT. 

What  amounts  to  a  fraudulent  pre- 
ference of  one  creditor  to  tbe  rest, 

36  a.  37.  it  n.  {c) 

Wbat  must  be  proved  in  trover  by 
assigaeeSy  37  a.  b.  42 

What  amounts  to  an  act  of  bank- 
ruptcy, 38  to  41 

Who  shall  be  deeuMd  traders,       38, 

38  a.  &  setes 

What  aniouats  to  proof  of  a  property 
in  the  bankrupt,  49  a,  43 

Qtker  proofs  necessary  to  aiaintain 
tnuver  by  tke  assi jneee  «f  a  bank- 
riiptt  37  to  43 

An  action  lies  for  issuing  a  commis- 
aion  of  bankrupt  maliciously,  79> 

n.  (a) 

Asemnpsit  lies  for  money  Uvied  after 
an  act  of  bankruptcy  committed, 

131  a 

Wbo  is  liable  fof  vent  where  a  yearly 
tenant  becomes  bankrupt  in  the 
iniddie  of  a  quarter,    139  a.  n.  (a) 

BANKRUPTCY, 

Cannot  be  pleaded  in  ejectment,  88, 

n.  (c) 

BANKS, 

Of  navigable  rivers,  a«e  common  to 
all  men  for  towing  barges,  &c. 

90a 

BAR. 

In  trespass  agaiust  two,  if  plaintiff 
recover  dadomges  Against  pne,  that 
judgment  is  a  bar  8|;ainst  the 
other,  for  transit  iu  remjudkatam^ 

49  a 

In  what  cases  plf  as  pifi^  iarrain  con- 

tin,  may  be  pleaded  in  bar,     SOp. 

&  n.  (a) 

BARGAIN  AND  SALE. 

By  19  Anne,  c.  18.  where  a  bargain 
and  sale  inroUcd  is  pka4i^  with  a 
profirt,  tiui  party  to  answer  such 
proCcrt  may  produce  a  copy  of  the 
iorolment,  253  a 


BARON  AND  FEME. 
A  feme  may  justify  a  battery  in  de- 
fence of  her  husband.       Page  18 
Of  the  action  of  assault  by  baron  and 
feme,  for  the  battery  of  one,    21, 

n.  (c).  21  a.  n.  (a) 

Of  trover,  by  or  against  baron  and 

feme,  34  a.  &  notes.  46 

Of  detinue,  by  or  against  baron  and 

feme,  50. 51 

Where  they  may  maintain  replevin, 

53 
If  baron  and  feme  are  taken  in  exe- 
cution and  the  feme  only  escape, 
case  lies  against  the  gOAlcr,    65  a 
Case  lies  for  enticing  away  a  man's 
wife,  79 

In  what  cases  a  husband  is  liable  to 
his  wife's  contracts,  134  a 

Not  liable  to  her  contracts  before 
marriage,  unless  judgment  be  re- 
covered in  her  life-time,  or  she 
has  left  choies  en  action  of  her 
own  to  pay,  «*«^«  w«  (^) 

But  after  marriage  he  is  only  liable 
to  her  debts  for  necessaries,    ibid. 
What  shall   be  deemed  necessaries 
for  a  wife,  ibid. 

An  husband's  liability  is  upon  the 
implied  credit  tbe  law  gives  her  in 
respect  of  co'habitation,  134  b 
And  co-habitation  without  marriage 
creates  the  same  liability  for  ae* 
cessaritfs,  ibid*  n.  (a) 

As  to  the  husband'p  liability  in  case 
of  separation  by  consent,         135 
So  where  a  man  deserts  his  wife, 

134  a.  n.  (a).   135  a.  135  b 
Or  where  the  wife  elopes,     135  a.  & 

n.  (0 

The  transportation,  civil  death,  or 

exile  uf  the    husband,   suspends 

the  disability  of  tbe  wife,        135. 

n.  (6).  135  a.  n.  (c) 

Where  they  may  be  witnesses  for  or 

against  each  other,       286  a.  28f . 

&  n.  (b) 

Formerly  a  wife  separated  from  her 

husband,  and  having  a  competent 

maintenance,  could  contract,  &c. 

in  all  respects  as  a  feme  sole,  135. 

n.  (b).  135  a.  n.  (c) 
But  now  a  feme  coverte  cannot  con* 
tract  and  be  sued  as  a  feme  soir, 
even  though  she  separate  from  her 
husband,  and  have  a  distinct  set- 
tled maintenance,    135  a.  n.  (a,  b) 

Of 
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Of  the  husband's  assent  to  his  wife's 
contracts,  Page  136  sl.  & 

n.  ([a.  b) 

Of  the  husband's    power  oyer   his 

wife's  earnings  during  coverture, 

13j  b.   136  a.  b 

The  plea  pf  ne  vnqucs  accouple^  J^c. 

IS  only  good  in  dower  and  appeal, 

BARREN  LAND. 

\yhat  sliall  be  so  deemed  as  an  ex- 
emption from  tithe,  ];9i.  & 

n.  (a).  191  a 

BARRETRY. 

Particular  facts  of  barretiy  cannot 
be  given  in  evidence  without  pre- 
vious notice  to  a  defendant  charg- 
ed therewith,  2$6  a 

BASTARDY. 

^Vhat  amounts  to  sufficient  evidence 
'  of  bastardy  in  an  heir  at  law,    ' 

111  b.  112 
Of  proof  of  the  marriage  of  parents, 
and  herein  of  co-habitation  with 
reputed  marriage,       112.  &  n.  (b) 
Of  the  absence  of  the  husband  be- 
yond the  four  seas,  112  a 
Of  a  divorce  a  tnensa  et  thoro,  and 
herein  of  non-access,           ibid.  & 

n.(a).  113.  &  notes 

Of  the  marriage  act,  26  Geo.  II.  c. 

33,  and  cases  within  it  et  t  contra^ 

113  b.  &  n.  (tf).  114 

Of  the  ultimate  period  of  k  woman's 

parturition,  114  a.  &  n.  (a) 

Cases  of  protracted  parturition,  ibid. 

Of  the  privilege  of  a  bastard  eigne^ 

114  b 

BATTERY, 
See  Assault  akp  Battert. 

*  '  *  •  *    » 

BEHAVIOUR, 
See  CHARACTEa. 

BENEFICE. 
See  Advowsov. 

BESAYLE. 

For  whom  this  writ  lies,  120  a. 

n.  (fl) 

BILL  IN  CHANCERY. 
The  bill  is  now  only  evidence  of  its 


being  filed,  and  of  such  £icts  as 
are  the  subject  of  heafday  and  re- 
putation. Page  235  a.  n.  (ji) 
Also  of  the  facts  stated  as  those  on 
.which  the  plaintiff  founds  bis 
prayer  for  relief,  235  b 

BILLS  OF  EXCHANGE,  AND 
PROMISORY  NOTES. 

Where  trover  will  lie  for  a  bill  of 
exchange,  33  by  in  notis 

Bills  or  notes,  lost  or  stolen,  where 
recoverable  from  the  finder  or 
holder,  54  a,  n.  (ft) 

Bills  and  notes  considered  as  private 
written  evidences,  269 

Bills  are  in  nature  of  letters  of  cre- 
dit between  merchants,  and  they 
are  governed  by  the  custom  of 
merchants,  ibid,  h  d.(6) 

In  the  custom  of  merchants  four 
things  are  to  be  considered^-lst. 
the  bill-v-2d.  the  acceptance — 3d. 
the  protest,  aW  4th.  the  indorse* 
ment,  269 

Bills  may  be  ^rawp  at  sight  or  after 
date,  269  a 

How  soon  the  drawer  is  liable  after 
a  refusal  of  acceptance  by  the 
drawee,  ibid. 

It  is  not  necessary  the  bill  should 
^tate  **  value  received/'         ibid, 

innoHs 

The  acceptance  of  one  joint  trader 

will  bind  all  the  rest,  270 

A  small  matter  amounts  to  an  ac« 

coptance,  and  it  matters  not  out 

of  what  fund  it  is  to  be  paid, 

270  a.  &  n.  (a.  b.  r.) 
An  acceptance  may  be  qualified,  ib, 

Sen.{d) 
The  protest  is  evidence  of  the  non- 
payment of  a  foreign  bill,  but  not 
of  an  English  bill,  and  herein  of 
the  necessity  of  a  protest,    270  b. 
&  n.  (o).  278.  6c  h.  (ft) 
How  the  protest  is  to  be  made,   t'M, 
Of  the  protest  for  non-acceptance, 

271a 

Of  the  days  of  grace  aHowed,  and 

herein  of  bills  due  on  a  Sunday  or 

great  holiday,         271.  271  a.  & 

'  n.(fl).  274 

In  what  case  payment  of  part  by  Uie 

"acceptor  will  exonerate  the  drawer, 

271  a.  &n.(5).  275  c 

Of 
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Of  the  indorsement  and  liability  of 
the  indorser  and  indorsees  to  each 
other,  Pa^fe  27 la 

Inland  and  foreign  bills  were  put  on 
the  same  footing  by  stat.  9  &  10 
W.  III.  c.  17.  and  3.&  4  Anne, 
c.  9,  27?  a 

By  the  latter  statute,  notes  of  hiand 
were  put  on  .the  same  footing  with 

'  inland  bills, '  i^fid. 

And  they  are  further  regulated  by  se- 
veral statutes  of  the  present  reign, 

ibid.  n.  (a) 

Further  decisions  on  the  statutes  of 

K.  William  4  Q-  Anne, 

277  a,  278 

No  prescribed  form  is  required,  but 

the  note  must  contain  an  absolute 

and  not  uncertain  promise  to  pay, 

272  a.  272  b.  &  n.  (a) 

A  note  to  an  infant,  payajjlewhep  he 
comes  of  age,  i^  good,^  273 

A  note,  to  a  feme  sole  roust,  after 
marriaoc,  be  indorsed  by  her  hu^ 
band,  ««»• 

So  an  executor  or  administrator  may 
indorse  a  note;  sed  quocre^  if  it 
docs  bind  him  personally,       md» 

Distinction  between  a  note  payable 
to  order,  and  to  bearer,        273  a. 

&  n.  (b) 

The  bond  fide  bearer  of  a  banker's 
cash  note  may  sue  in  his  own 
name,  273  a 

If  an  indorser  has  paid  part,  a  de- 
mand on  the  drawer  need  not  be 
proved,  273  !> 

In  an  action  against  the  indorser  the 
drawer's  hand  need  not  be  proved, 

ibid. 

Of  the  notice  necessary  to  be  given 
of  the  non-payment  of  a  bill  or 
note,  273  a.  277-  &  «•  («) 

What  evidence  is  allowed  of  the  in- 
ducement of  the  party  contract- 
ing to  pay,  274.  274  a 

Of  the  legalit}'  of  the  consideration, 
274  a.  &  n.  (a).  273  a 

Of  the  allowance  of  interest  on  bills 
I  and  notes,  875.  &  n.  (6) 

Of  blank  indorsements,  and  bills  pay- 
able to  fictitious  persons,  275  a. 
&n.  (a).  278a.&n.(^) 

What  time  is  allowed  for  presenting 


banker's  chegkl,     '    Page$'275  c. 

276.  &  n.  (Jti),  277 
The  custom  of  merchants  need  not  be 
se^  out  in  a  declaration  on  a  bill, 

?78  a 
What  must  be  proved  before  the  she- 
riff on  a  writ  of  enquiry.       278  a. 

278  b;  &  n.  (a.  6) 

BILL  OF  EXCEPTIONS, 

See  ExcBPTioNS. 

BILL  OF  SALE, 

Confers  a  legal  title  to  a  consign* 
ment,  35  a.  n.  ifi) 

BISHOP. 

Where  he  may  bring  ejectment  for  a 
,  forfeiture  during  a  vacancy  of  the 

see,  107  a 

See  more  of  a  Bishop's  Rights,  titlei 

QuARE  Impedit. 

BOND. 

To  debt  on  bond  non  est /actum  i% 
the  proper  plea, .  1699. 

For  it.  is  the  only  plea  which  denies 
the  contract,  and  to  avoid  it  dc* 
fendant  must  plead  specially^  172. 

II.  (t) 

But  no  parol  averment  varying  the 
condition  can  be  admitted,  as  a 
plea,  ibid. 

But  where  the  bond  has  been  deli- 

.  vered  to  a  stranger,  defendant 
may  plead  any  parol  matter.  The 
modern  practice  however  has  ad- 
mitted some  exceptions,  l69- 

n.  (fl) 

What  variance  in  setting  out  a  bond 
is  fatal,  170 

Distinction  between  a  single  bill, 
and  a  bond  with  a  condition, 

168^.  170 

Decibions  on  the  stat.  4^5  Ann. 
c.  16*.  s.  12.  171  a,  n.  {a) 

Ho\v  the  execution  of  a  bond  must 
be  proved,   ..  ibid,  n.  (b) 

Of  debt  on  a  bond  torn  or  oblite- 
rated, 172 

Non-payment  of  interest  for  twenty 
years  raises  a  presumption  of  sa- 
tisfaction,   ■  174 

In  debt  on  bond  no  more  than  the 
penalty  can  be  recovered,     178  a. 

&  n.  (fl) 
BONA 
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BONA  NOTABILIA. 


In  what  diocese  specialties  or  goods 
are  deemed  to  b^,  and  where  they 
are  in  several  dioceses,  bow  admi- 
nistration is  to  be  granted, 

Fage  141  a 

BREACH. 

Where  it  must  be  shewn  in  debt  on 
bond,  162  a.  &  n.  (a).  1 64 

If  collateral  matter  be  pleaded,  a 
breach  need  not  be  shewn  in  the 
replication,  unless  on  bond  to  per- 
form an  award,  162  b.   l6'3  a 

When  the  breach  is  sufficiently  al- 
leged, 162  a.  &  n.  (a).  l64 

The  difference  of  assigning  a  breach 
in  debt  on  bond,  and  in  coTenant, 

163  a 

tVbere  several  breaches  may  be  as- 
signed, ibid. 

Breach  of  covenant  considered  with 
respect  to  the  time  and  manner  of 
performance,  l62  a.  n.  (a) 

BULL  OF  THE  POPE. 

Where  an  exemption  from  tithe,  and 
how  given  in  evidence,       248.  & 

n.  («) 
Set  Tithe. 

BYE  LAW. 

What  goody  and  Sk>w  proved!,  211  a. 

211  b.  &  notes 

Debt  lies  fer  a  penalty  given  by  a 

byelawy  1 67.  ».  <a) 


c. 


CAMDEN'S  BRITANNIA, 

Not  evidence  to  prove  a  particular 
custom,  248  a 

CAURIER. 

Of  the  liability  of  carriers  for  goods 
entrusted  to  their  care,       35  a  to 
36.  36  a.  b.  &c  notes,  pauim 
Of  their  liability  for  misbehaviour  in 
a  trust  or  duty,  69  k^ 

For  what  degree  of  negligence  a  car- 
rier shall  be  answerable,     69  b  to 

71 


Assumpsit  is  now  the  common  reme» 
dy  against  a  carrier,  in  which  tro- 
ver cannot  be  joined  unless  plain- 
tiff declare  on  the  custom  of  the 
realm.  Page  69  b.  n.  (c) 

By  what  acts  a  carrier  shall  be  ex* 
cused,  70.  &  n.  (a) 

Carriers  are  bound  to  carry  goods 
for  a  reasonable  reward,  unless 
his  waggon  is  full,    70  a.  6c  n.  (h) 

And  they  are  responsible  for  goods 
in  iranniu,  iM. 

Who  come  under  the  denomination 
of  carriers,  ilnd.  &  n.  (c.  d) 

How  far  they  are  liable  for  the  acts 
of  their  servants,  70  a.  70  b 

Of  actions  against  all  the  masters,  or 
one  of  them  only,  70  b 

What  amounts  to  a  special  accept 
ance,  ibid.  &  notes 

Of  the  effect  of  misrepresentation  to 
a  carrier  as  to  the  contents  of  a 
box,  70  b.  71.  &  notes 

Of  the  validity  and  effect  of  the  pub- 
lic notices  given  by  carriers  Ui 
limit  their  responsibility,    71  a  ta 

71  c.  &  a.  (o) 

See  also  Bailment* 

CASE. 

Vide  Texspass  ok  the  Case. 

CASUALTIES. 

The  act  of  God  and  the  King's  en». 
mies  will  excuse  a  carriers  liabi- 


lity. 


70.  &  n.  (fi) 


CERTAINTY. 


Debt  can  only  be  brought  where  the 
damages  may  be  seduced  to  a  cer- 
taiaty,  167 

CERTIFICATE. 

Money  paid  to  get  a  bankrupt's  cer- 
tificate signed  may  be  recovered 
back  in  assumpsit,  J33 

'  CHALLENGE. 

l^Chalienges  may  be  to  the  tvniyi  and 
^    to  the  polls,  806 

For  what  the  challenge  to  the  army 
may  be,  ibid.  &  n.  (e)  et  teq. 

By  whom  it  may  ibe  made,        ^06. 

n.(o) 
On 
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Oa  wliat  four  grounds  the  polls  may 
^  be  challenged,    Pflg«  306.  n.(o). 

307.  &  n.  (a) 

The  polls  must  be  challenged  before 

a  juror  is  sworn,  307 

CHAPLAIN. 

How  a  retainer,  as  chaplain,  is  to 
be  proved,  124 

CHARACTER. 

Where  a  general  character  or  beha- 
viour is  put  in  issue,  evidence  of 
particular  facts  may  be  admitted, 
but  not  where  it  comes  in  collate- 
rally, ^9^  a 

CHARTER. 

or  the  effects  of  an  acceptance  or  re- 
fusal of  a  new  charter  by  a  corpo- 
ration, and  of  the  surrender  of  an 
old  one,  and  hecein  of  the  inrol- 
ment  of  such  a  surn*nder,    212  c. 

213.  &  n.  (a.  b) 

CHATTEL. 

Possession  of  a  chattel  is  a  colour  of 
title,  30  a 

CHRONICLES, 
Where  admitted  in  evidence,       249 

CHURCH. 

For  a  disturbance  of  a  seat  in  a 
church  case  lies,  and  in  prohibi- 
tion plaintiff  must  set  out  a  cus- 
tom of  repairing,  and  he  ought  to 
prove  usage  to  repair,   76  e.  219  c 

But  the  presumption  of  right  by  pre- 
sumption may  be  rebutted,      ibid. 

n,(b) 

Ejectment  for  a  church,  how  the 
curate  must  defend,  99  & 

What  must  be  proved  in  ejectment 
for  a  rectory,  105  a 

See  also  Qua  as  Impedit. 

COMMON. 

For  what  sort  of  common  right  a 
plaintiff  in  replevin  may  prescribe, 

59*  60  a.  &  notes 

Of  the  variance  between  prescription 
and  evidence  of  a  right,  ibid. 

For  a  disturba«ce<of  a  n^^  of  com- 
mon, case  lies,  and  by  whom,  and 
for  what  sort  of  privation  it  may 
be  maintained,     76  d,  e.  h  notes 


If  a  prescription  be  for  a  certaia 

number  of  cattle  it  need  not  be 

said  they  are  levant  and  cauckani^ 

Fages  59.  n.  (c).  59  a.  &  n.  (a) 

COMPROMISE. 

An  oflfer  to  pay  nxMiey  by  way  of 
com  promise  is  no  evidence  of  a 
debt,  «36  b 

CONDITION. 

What  conditions  are  within  32  Hen. 

VUI.  c.  34.  160  a 

A  grantee  cannot  take  advantage  of 

a  conduioa  before  notice,  ibid. 
Nor  of  any  but  such  as  are  for  the 

benefit  of  the  tevenuon,         iM, 

Conditions  are  not  performed  unless 

the  intent  is  complied  with,  161  a 

I  .^  n.  (c) 

In  what  cases  perfomanoe  shall  ho 
excused,       l64  a.  155  a.  Sc  notes 

A  negative  covenant  cannot  be  ooa- 
strued  a  condition  pvecedeot, 

165  b 

If  part  of  a  conditioa  is  good,  so  will 
the  deed  be;  sed  secus,  as  to  a  part 
made  bad  by  statute,  172 

A  condition  to  a  bond  or  deed  can- 
not be  averred  unless  in  writing, 

173  a 

Nor  can  a  condiiioi,  diferent  froa 
what  is  written,  be  awened,     ibid. 

CONFESSION. 

The  suggestions  in  a  bill  in  Chan* 
eery  on  which  plaintiff  founds  his 
prayer  for  relief,  amounts  to  a 
proof  of  confession,  and  will  be 
admitted  in  evidence,  236 

And  a  defendant's  confession  is  aU 
ways  evidence  against  himself^ 

237.  n  (a) 

CONFIRMATION. 

Where  an  acceptance  of  rent  is  orii 
not  a  confirmation  of  a  lease, 

96  b.  n.  («) 

CONSEQUENTIAL  DAMAGES. 

Where  consequential  damages  are 
the  gist  of  the  action  plaintiff  may 

recover 
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recover  more  costs  than  damages, 
though  under  40^.     Pages  10.  11. 

&c  n.  (c) 
Where  the  act  itself  is  not  an  injury, 
but  only  the  cause  of  one,  assump- 
sit lies  for  the  damages  sustained, 

74 
As   for  an  injury  arising  from  cul- 
pable carelessness  or  want  of  due 
caution  in  another,        77  to  79. 

6c  notes 

Miscellaneous  cases  of  consequential 

damages,   and  general  rules    for 

maintaining  this  action,         78  a. 

79-  &  notes  ad  jfinem 

CONSIDERATION. 

An  illegal  consideration  In  a  deed 
must  be  takea  advantage  of  by 
V^^^f  173  a 

CONSIGNMENTS. 

Property  arising  under  them  may  be 
tried  in  trover,  35  a.  n.  {b) 

Of  the  consignor's  right  to  stop 
goods  in  transitu^  Und. 

CONSPIRACY. 

In  case  in  nature  of  a  conspiracy 
one  only  may  be  found  guilty,  14 

CONSTABLE, 

How  far  actiOBs  against  constables, 
^c.  are  restrained  by  statute  2J 
Jac.  I.  c.  12.  and  24  Geo.  II.  c. 
44.  23  b.  24  a 

In  trover  against  a  constable  for  a 
distress  under  a  bad  warrant  from 
a  justice,  is  not  guilty  of  a  con- 
version, 4S  b 

How  far  a  constable,  acting  under  a 
warrant,  or  the  process  of  an  in- 
ferior court,  ipay  be  justified,  and 
hi  what  cases  trespass  will  lie 
against  him,  ^^ 

CONTINUANDO. 

4Vhat  amounts  to  a  continvando  in 
trespass,  86 

CONTRACTS. 

Of  the  distinction  between  contracts 
executory  and  executed,      132  a. 

&  n.  (a.  b) 


When  a  contract  is  said  to  be  com- 
plete, Pages  36  b.  50.  51 

CONVERSION. 
See  Trover. 

CONVEYANCES,  FRAUDU- 
LENT. 

See  FrauduLtEnt  Convey akces. 

COPARCENERS. 
See  Tenants  in  CoMMoif . 

COPYHOLD. 

The  Stat,  of  32  Hen.  VIIL  c.  27. 
which  gives  a  power  of  distress  to 
certain  persons,  does  not  extend  to 
rents  out  of  copyholds,         57.  & 

notes  to  57  a 
Of  the  tenant's  right  to  estovers,  and 
the  lord's  right  to  cut  down  trees, 

85  a.  n.  (a) 

Of  an  ejectment  by  the  lord  against 

his  tenant  for  a  forfeiture,  and  of 

the  proof  necessary  to  maintain  il» 

107.  108.  &  notes 

A  bishop  may  bring  an  ejectment  for 

a  forfeiture  committed  during  a 

vacancy  of  the  see,  ^id. 

Till  admittance  of  the  surrenderee 

the  surrenderor  remains  seised, 

ibid. 

For  what  purpose  the  estate  is  or  is 

not  in  the  heir  before  admittance, 

ibid. 

Admittance  of  a  tenant  for  life  is  an 

admittance  of  the  remainder-man, 

ibid. 
And  it  is  not  within  the  statute  of 
fraudulent  conveyances,  ibid. 

A  Burirenderee  of  a  copyhold  was 
formerly  held  not  an  assignee 
within  the  stat..  of  32  Hen.  VIIL 
c.  34.  but  it  is  now  otherwise, 

161  a.  n.  (6) 
For  an  admittance  Une  debt  lies, 

167.  n.(5) 

So  for  an  amercement  in  a  court 

baron,  ibid^ 

So  for  an  amercement  in  a  court 

leet,  167 

But  the  defendant  may  traverse  the 

fact  of  presentment,  167  a 

CORPORATION. 

The  servant  of  a  corporation  may 
make  cognixance  for  taking  a  dis- 
tress 
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trcss  under  a  demise  by  the  corpo- 
ration not  under  seal,     Page  55  a. 

n.(a) 

How  a  corporation  must  proceed  in 
ejectment  wbcrc  the  premises  are 
vacant,  98  a.  &  u.{b) 

How  the  members  of  a  corporation 
must  avail  tbemselves  of  a  mistake 
in  a  mandamus,  205 

AVhat  is  a  good  resignation,  207 

Of  the  power  of  amoval  of  members, 
and  for  vfh&l  cause  th(;y  may  be 
removed,         208,  ct  scq.  &  notes 

When  a  summons  is  necessary  for 
tbat  purpose^  208 

How  a  return. is  to  be  made  by  a  cor- 
poration, and  herein  of  the  reme- 
dy for  a  false  return,    208  to  2l6. 

6c  notes,  pasiim 


COSINAGE. 
For  whom  this  writ  lies, 


COSTS. 


120  a. 
n.(a) 


In  false  imprisonment,  if  the  judge 
will  certify  malice,  plaintiff  shall 
bave  double  costs,  24 

In  ejectment,  if  the  lessor  of  the 
plaintiff  die,  plaintiff  cannot  pro- 
ceed without  giving  security  for 
the  costs,  98 

So  if  the  lessor  be  an  infant,  or  re- 
side abroad,  1 1 1 

Where  consequential  damage  is  the 
gist  of  the  action,  the  jury  may 
give  full  costs,  though  the  verdict 
be  under  40f .  that  not  being  within 
2lJac.  I.e.  16.,  10.  I1.& 

n.  (a) 

What  costs  are  given  in  replevin  by 
21  H.  Vni.  c.  19.,     57  a.  &  n.  (b) 

A  defendant,  in  replevin,  not  going 
to  trial  shall  pay  costs,         6i,  & 

11.(6) 

If  the  jury  find  that  the  husband 
did  not  die  seised,  his  widow  can- 
not recover  costs  i  n  dower,        117 

In  an  action  on  5  Eliz.  plaintiff  can- 
not recover  costs,  yet  he  shall  pay 
them  if  he  be  nonsuit,  194  a 

Where  a  common  informer  shall  give 
security  for  costs,  197.  n.  (rf) 

Of  the  costs  in  traversing  a  return 
t«  a  mandamusy  203 


In  an  information,  in  nature  of  quo 
warranto y  where  there  is  no  relator, 
there  can  be  no  costs,  Page  211  a 

Costs  de  incremetito  arc  given  by  the 
statute  of  Gloucester,  3 '2 8  a 

In  what  cases  plaintiff  shall  have  no 
more  costs  than  damages,  and 
herein  of  the  statutes  43  Eliz.  c.  6, 
21  Jac.  I.  c.  16\  and  22  &  23  Car. 

11.  c.  9,  329 

Costs  being  in  nature  of  a  penalty, 
the  statutes  must  be  strictly  pur- 
sued, ibid,  n.  (a) 
Where  an  injury  sustained  is  distinct 
from  the  offence,  and  a  conse- 
quence arising  from  it,  plaintiff 
cannot  recover  full  costs,  329  a 
Nor  in  any  case  where  the  injury  is 
personal  only,           329  h.  330.  & 

notes 
On  a  writ  of  inquiry  plaintiff  shall 
have  his  full  costs,  though  he  do 
not  recover  4f>s»  ibid. 

The  statute  22  &  23  Car.  II.  onl^ 
extends  to  actions  where  the  free- 
hold may,  by  presumption,  come 
in  question,  ibid. 

And  where  that  appears  by  the 
pleadings,  no  judge's  certificate  is 
necessary,  330 

Nor  is  a  certificate  required  where  the 
cause  was  removed  from  an  infe- 
rior court,  for  there  plaintiff  shall 
have  his  full  costs,  ibid,  &  n.  (d) 
Plaintiff  is  only  deprived  of  his  full 
costs  where  his  damages  are  under 
40^.,  in  cases  where  a  certificate  of 
an  actual  battery,  or  that  the  title 
comes  in  question  can  be  given, 

330  ai  n.  (b) 
And  the  material  distinction  is,  that 
where  the  complaint  which  alone 
would  carry  costs  in  a  substantial 
part  of  the  case,  and  upon  esta- 
blishing which  plaintiff  would 
have  a  verdict,  he  is  not  excluded 
by  its  being  joined  with  a  tres- 
pass; but  where  it  is  only  a  col- 
lateral matter,  the  costs  will  be 
no  more  than  the  damages,  ibid. 
By  8  &:  9  W.  III.  c.  11.  s.  4,  plain- 
tiffin  trespass  shall  have  full  costs 
on  a  judge's  certificate  of  malice 
in  the  defendant,  330 

But  such  certificate  must  be  made  in 
court,  ibid,  n.  (a) 

Difference    in    the    notions  of  the 

j  udgcs, 
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judges,  as  to  giving  their  certifi- 
cates for  full  costs,  Page  330 

Of  awarding  a  defendant's  costs,  c^. 

Decisions  upon  the  diflferent  statutes 
in  favour  of  defendants,  330. 331  a 

&  D.  (d.  b) 

What  costs  arc  allowed  in  waste, 
tithe,  set.  fa,  and  prohibition,  and 
how  the  same  shall  be  taxed, 

331  a.  331  b.  &  n.  (a) 

Executors  and  administrators  are, 
in  general,  exempt  from  costs, 

331  b.  &  n.  (6) 

Sed  secuSf  where  they  are  the  ag- 
gressors, 332  a.  n.  (b) 

Officers  of  the  peace  are  also  exempt 
in  the  execution  of  their  duty, 

332  l> 

Who  are  deemed  officers,  ibid,  332  c. 

&  n.  (a) 

But  common  informers  cannot  reco* 
ver  costs  unless  they  are  expressly 
given  by  statute,  333 

Parties  grieved  shall  have  their  costs 
by  statute  5  W.  h  M.  c.  1 1,  i^id. 

Who  are  deemed  injured  parties 
within  that  sUtute,         333  a.  & 

n.  (a,  b) 

Defendants  in  informations  shall 
have  their  costs  by  stat.  ISEliz. 
c.  5,  and  27  Eli^.  c.  10,        333  a 

Persons  to  whom  these  statutes  ex- 
tend, 334.  &  n.  (a) 

Costs  in  traverses  of  inquisitions  are 
not  given  hy  the  statute  of  GAw- 
ceiter^  334  a.  it  n.  (a) 

How  costs  are  to  be  assessed  where 
pleadings  are  double  and  treble, 

ibid,  tc  n.  (6) 

And  how  where  there  are  several 
defendants  aad  vfurious  issues, 

335  a.  n.  (a) 

The  costs  of  a  special  jury  axe  not 
allowed  unless  upon  a  certificate 
that  i  t  w as  necessary,  335  b. 

335  c.  &  n.  (a) 

How  the  costs  on  feigned  issues  are 
to  be  assessed,    336.  336  a.  n.  (a) 

Sp  of  the  costs  of  not  proceeding  to 
trial  or  enquiry  after  notice, 

836  a.  n.(6) 

lo  ejectmeot  against  several  each  de- 
f<;ndant  is  liable  for  the  whole 
costs,  336 

In  cross  actions  0|f  assault,  and  both 
parties  are  nonsuited,  the  costs  of 


one  cannot  be  set  oflf  against  the 
costs  of  the  other,        Page  336  a 

Nor  will  the  court  allow  three  defend- 
ants in  trespass,  who  were  acquit- 
ted, to  deduct  their  costs  out  of 
what  the  plaintiff  recovered  from 
a  fourth  defendant^  who  was  found 
guilty,  ibid. 

A  defendant  in  ejectment  suffering 
judgment  by  default  shall  not  pay 
costs,  336  b.  in  noiis 

Costs  out  of  pocket  means  the  larg- 
est costs,  ib5. 

Where  a  cause  is  made  4  remanet^ 
the  costs  shall  attend  the  final 
issue,  ibid. 

One  who  refuses  to  admit  evidence 
profomna  shall  pay  costs,       ibid. 

The  costs  of  a  distringas  must  be 
paid  before  appearance,  though 
no  issues  are  levied,  ibid^ 

The  statute  which  limits  the  costs 
to  the  damages,  if  under  40*.  ex- 
tends not  to  courts  which  cannot 
give  40s,  damages,  iUd. 

A  defendant  removing  his  proceed- 
ings by  re.  fa.  lo,^  and  signing  a 
nonpros,  shall  have  his  costs,  iind» 

Plaintiff  recovering  treble  damages 
for  taking  more  than  allowed  on 
levying  a  ^.  fa,,  shall  have  hit 
costs,  ibid. 

Plaintiff  releasing  part  of  his  da- 
mages need  not  release  any  part  of 
his  costs,  ibid. 

Costs  of  suit,  given  by  an  award, 
means  common  costs,  ibid. 

Costs  follow  the  judgment  on  a  trial 
by  consent,  ibid. 

An  avowant  shall  pay  costs  where 
found  against  him,  byt  he  shall 
not  have  costs  on  an  affirmation 
in  error  for  him,  ibid. 

An  avowant  stating  a  distnras  under 
11  Geo.  II.  c.  19.  s.  22,  shall  not, 
on  a  verdict,  have  double  costs. 

Mi. 

An  award  is  aot  equal  to  a  judge's 
certificate  for  the  allowance  of  full 
costs,  ibid» 

COTTAGE, 

What  evidence  is  necessary  in  eject- 
ment, 103  a.  104 

COURT. 

Foireign  admiralty ,--i-Its  sentence  of 

cowd<¥on»non 
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c(md«mnatioii  of  a  ship  u  conclu- 
sive evidence  against  underwriters, 
Pages  19  b.  244  b.  n.  (h) 
Council  of  war. — Its  sentence  is  evi- 
dence to  justify  maihem,         19  b. 

244  b.  n.  (&) 
Of  arches.— Its  sentence  is  conclu- 
sive evidence  of  a  nullity  of  mar- 
riage, CMUsajactitationiSf      113  b. 

244  a.  n.  {k) 
Determination  of   a  court,    having 
concurrent  jurisdiction^  is  conclu- 
sive in  all  other  courts,  244. 

244  a.  n.  (b) 
But  the  matter  must  be  determined 

ex  dirtcto^  244  b 

A  conviction  in  a  criminal  court  is 

conclusive  evidence  of  the  iaci  in 

a  court  of  civil  jurisdiction*    245, 

n.  (a) 
Seau  in  the  ease  of  an  acquittal, 

245  a.  n.  (a) 
Rolls  of  a  court  baron  are  good  evi- 
dence, and  so  is  a  copy  under  die 
steward's  hand,  and  so  is  a  sworn 
copy,  and  so  are  descent  rolls, 

247  a.  n.  (a).  «47.  n.  (c) 

COVENANT. 

Ho  set  £onn  of  words  is  necessary  to 
create  a  covenant,  for  any  thing 
will  support  an  action  of  covenant 
thai  imports  an  agreement,   156  a. 

&  n.  (a) 

Covenant  lies  on  a  deed-poll,    156  b 

Covenants  in  law  differ  from  cove- 
nants In  deed,  157*&ii*(tf) 

Cotrenant  lies  not  upon  personal 
things,  as  upon  a  lease  of  goods, 
nor  for  any  thing  not  in  esse,  when 
the  lease  was  made,     ibid.  &c  n.Xb) 

"Sor  for  a  nonfeasance,  but  for  a 
misfeasance  it  does,  ibid, 

14oT  upon  an  agreement  without  a 
deed,  157  a.  n.  (a) 

Of  covenants,  joint  and  several, 

157  a.  158  a 

Of  the  operatixm  and  effect  of  a  de- 
feasance, ibid. 

Of  real  covenants,  or  such  as  are 
annexed  to  estates,  who  shall  be 
bound  by,  and  who  take  advan- 
tage of  them,    1 58  a.  1 59'  &  notes 

1¥hat  covenants  extend  to  assignees 
of  a  teim,  and  herein  of  the  lia- 
bility of  assignees  to  the  perform- 


ance of  them,  PttgtM  159-  & 

n.  (c).  159  a.  6c  n.  (a.  b.) 
Where  an  assignee  may  take  advan- 
tage of  a  covenant,  and  herein  fur- 
ther of  his  liability,  159  b.  n«  (a) 
Where  grantees  or  assignees  may  take 
the  l^nefit  of  a  condition  for  re- 
entry, under  the  statute  32  Hen. 
VIIl.  c,  34,  16O 

Of  the  persons  and  cases  to  which 
this  statute  extends,  16O  a.  Sc 

n.  (a.  b.  c.) 

Covenant  against  an  assignee  of  a 

term  is  a  local  action,  because  it 

is  founded  on  his  privity  of  estate, 

161.  n.(^ 

Of  this  action  by  the  assignee  of  a 

lessor,  or  of  the  reversion,    161  a. 

n.(a) 

A  surrenderee  of  a  copyhold   was 

formerly    held    not   an    assignee 

within  the  sUtute  32  Hen.  VIII. 

c.  34,  but  it  is  now  otherwise, 

161  a.  n.(5) 

Of  the  cociftruction  of  coveaaats, 

and    of  the  distinction    between 

such  as  are  implied  by  operation 

of  law,  and  such  as  are  express, 

161  a.  dp  a.<c) 
Covenants  are  to  be  taken  according 
to  the  intent  of  the  parties,  and 
are  to  be  so  construed  as  to  have 
effect,  and  comespond  with  such 
intent,  ibid. 

No  covenant  shall  be  construed  to 
have  a  greater  effect  than  the 
words  import,  ikidm 

But  where  there  is  a  douht  as  to  the 
sense  of  the  words,  they  shall  be 
taken  most  strongly  against  the 
covenantor,  I6I  b 

Of  the  effects  of  a  covenant  for  quiet 
enjoyment,  ibid,  &  n.  (a) 

A  covenant  do  a  thing  rendered  im- 
possible by  the  act  of  God,  or  af- 
terwards forbid  by  law,  cannot 
bind  the  covenantor,         161  c.  Sc 

n.(a) 

Covenants  are  good  or  bad  according 

to  the  thing  on  which  they  depend, 

162 
Of  the  breach  of  covenant  fully 
considered  with  respect  to  the  time 
and  manner,  and  how  far  it  is  ne- 
cessary to  set  it  forth ;  also  what 
amounts  to  a  breach,  1 62  a. 

n.  (a).  163  a 
How 
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How  the  breach  shall  be  assigned, 
and  herein  of  the  difference  be- 
tween covenant  and  debt» 

Pages  163  a.  l64  a.  h  n.  (a) 
Of  performance,  how  to  be  pleaded, 
164  a.  &  n.  (6).  165  a.  &  n.  (b) 
Qf  the  plea  of  tender,         166,  n.  (a) 
Levy  by  distress  is  a  bad  plea,  but 
riens  in  arrear,  or  payment  at  the 
day,  is  good,  166 

Release  of  all  demands  cannot  be 
pleaded  in  bar  before  the  covenant 
is  broken,  but  accord  and  satisfac- 
tion is  a  good  plea,  166  a.  & 

n.  (a.  h.) 
Loss  by  fine  cannot  be  pleaded  in 
excuse  of  a  covenant  to  repair, 

ibid,  n.  (c) 

COVIN. 

Where  it  may  be  given  in  evidence  to 
avoid  a  conveyance,  S^-c.  under  13 
£liz.  c.  5,        257>  ft  stq.  &c  notes 

CRIMINAL  CONVERSATION. 
See  Adultery. 

CROPS, 

What  interest  in  the  land  is  neces- 
sary to  maintain  trespass  for  tread- 
ing down  growing  crops,  85  a.n.  (b) 

CUSTOMS. 
See  Local  Customs — Seizuee. 

CUSTOS  BREVIUM. 

Cannot  discharge  his  under  clerk 
unless  for  misconduct,  76  f-  n.  (a) 


D. 

DAMAGES. 

Many  things  may  be  laid  in  aggra- 
vation of  damages,  for  which 
alone  trespass  would  not  lie,   89  a 

What  evidence  may  be  given  in  ag- 
gravation,   7. 10. 1 1. 2r«  &  notes, 

passim 

Of  the  writ  of  enquiry  in  assault,  20 

In  what  cases  the  court  will  increase 
damages,  S I 

What  evidence  may  be  given  in  miti- 


gation,     Pages  5.  9'  ^7'  59.  153. 

^  noiet,  passim 
Special  damages,  unless  laid,   can- 
not be  given  in  evidence,  6. 7-  21. 

6c  notes,  passim 

Of  joint  and  several  damages,       1 5. 

20.  94.  95.  &  notes,  passim 

Subsequent  special  damages  cannot 

be  sued  for  after  a  verdict,    7>  19- 

What  are  given  in  dower,    1 16.  117* 

&ii.(6) 
What  in  quare  impeditf  123.  125 
What  in  debt,  I78 

iSee  Consequential  Damages. 

DAY. 

The  day  laid  in  aC  declaration  is  tnat- 
ter  of  form  only,       33.  86:  209  a 

DEATH. 

The  parish  register  of  burials,  or  a 
copy  of  it,  is  good  evidence  of  a 
death,  247  a 

So  is  the  mark  D.  d.  in  the  register 
of  the  Navy-Office»  249  a 

Where  the  death  of  a  party  pendente 
lite  shall  abate  the  suit,  312 

DEBET  ET  DETINET. 

Where  debt  must  be  brought  in  the 
debet  and  detin^tf  and  where  in  the 
detinet  only,  168  a 

Of  this  point  in  the  case  of  an  exe- 
cutor, 169.  169  a.  n.  (a) 

DEBITUM  IN  PR^SBNTI. 

Solvend,  in  futuro  is  a  debt  fromi 
which  an  insolvent  act  may  dis- 
charge, 173  b.  n.  (tf) 

DEBT, 

This  action  lies  to  recover  a  sum  in 
numerOy  and  not  to  be  impaired  in 
damages,  j6T 

But  where  the  damages  can  be  re- 
duced to  a  certainty  debt  lies,  itnd. 

In  what  particular  cases  this  action 
may  be  brought,         ibid,  Sc  notes 

In  what  cases  debt  lies  not,      I67  a. 

&  notes 

What  must  be  set  forth  in  debt  for 
an  amercement,  167 

Defendant  may  traverse  the  present- 
ment, 1671^ 

Debt  on  a  policy  of  assurance  and 
an  agreement  to  refer,  what  must 
be  set  forth,  t6ii. 

Where 
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Where  on  an  award  debt  is  the  pro- 
per action,  and  where  case, 

Page  167  n.  n.(a) 

Cases  of  debt  against  the  sheriff  for 
money  levied,     167  a.  168.  17O  a. 

&c  n.  (a) 

Nofff  This  action  is  not  within  the 
statute  of  limitations,  l6S 

Where  debt  may  be  brought  for  an 
attorney's  fees  against  his  em- 
ployer, 167  a.  n.  (6) 

Where  on  a  judgment,  ibid. 

Where  against  a  pawnee,  168 

Where  for  money  had  and  received, 

ibid. 

Where  for  money  payable  by  instal- 
ments, and  herein  of  the  distinc- 
tion between  single  bonds  and  bonds 
with  a  condition,  l6'8a.  171.n.(fl) 

Where  this  action  must  be  brought 
in  the  debet  et  detinct^  and  where 
in  the  ditinci  only,  ibid. 

Where  no  remedy  for  a  penalty  is 
provided  by  statute,  debt  may  be 


brought. 


16S 


Of  this  action  by  or  against  an  exe- 
cutor,    169.  169  a.  &  n.  (a).  178  a 
Of  the  same  by  or  against  an   heir, 

169 
Of  debt  on  bond,  and  the  plea  non 

est  factum,        1G9  a.  &  u.  {b),  1 70 

Of  debt  Torrent,  and  the  proper  pleas 
thereto,        170.  ]70a.  177  a.  178 

Where  payment  may  be  pleaded  in 
*>ar,  171. 

Of  debt  on  a  contract  or  a  deed, 
what  must  be  averred,  and  what 
povcd,  ]7i  a.  &  n.{b) 

What  must  be  proved  on  the  gene- 
ral  issue  non  est  factum,  and  what 
given  in  evidence  thereon,      171b 

Of  deeds  interlined,  raacd,  obliterat- 
ed, and  torn,  I72 

Of  the  plea  of  duress,      172  a.  173. 

&  n.  (c) 
Where  a  condition  is  averred,  how  it 
must  be  shewn,  and  herein  of  ille- 
gal considerations,  173 
Of  an  insolvent  act  as  a  plea  in  debt, 

173.  173  a.  n.  (o) 
Of  the  plea  of  solvit  ad  diem^  and 
herein  of  the  presumption  of  pay- 
ment, 174. &  n.(6).  174a.  &  n.  («). 
As  to  the  power  of  applying  pay. 
roents,  174  a.  n.  (*).  174  b.  n.  (a) 
Of  the  plea  of  riens  per  discent,    1 75 

to  177 


I 


Of  the  plea  of  nil  debet,  and  what 
may  be  given  in  evidence  thereou. 

Page  177.  &  a.  (a) 
The  jury  must  answer  to  all  they  are 
charged  with,  178  a.  Sc  n.  (c) 

In  what  cases  a  sett-oflf  may  be  made, 
and  what  amounts  to  an  extin- 
guishment of  a  debt,  178  a  to  183. 

&  notes 

DECEIT. 

In  what  cases  this  action  lies,    30.  &: 

n.(a) 
Breach  of  a  warranty,  express  or  im- 
plied, is  the  ground  of  this  action^ 
and  the  scienter  of  a  defect  is  the 
gist,  30  a.  n.  (a).  31  b.  n.  (a) 

So  for  a  false  assertion,  by  which 
another  is  deceived  and  injured, 
this  action  lies,        30  a.  n.  (Jb).  to 

31b 
Of  warranties  on  the  sale  of  horses, 

32.  &c  n.  (a) 

In  all  cases  of  fraud,  with  an  intent 

to  deceive,  this  action  lies,     32  b. 

n.  (a) 
What  evidence  is  necessary  to  sup- 
port this  action,  30,  adjinem 
For  money  paid  under  a  deceit,  or 
a  pretence  of  right,  assumpsit  lies, 

133 
DECOY. 
For  shooting  in  a  decoy  case  lies,  7Q 

DECREE. 

A  decree  in  chancery  may  be  given 
in  evidence  between  the  same  par- 
tics,  and  tliose  claiming  under 
them,  243  a.  &  n.  (c) 

So  may  a  decretal  order  with  proof 
of  the  bill  and  answer,  244 

So  may  a  decree,  sentence,  or  judg- 
ment of  any  court,  having  a  con- 
current or  competent  jurisdiction, 
where  a  matter  comes  to  be  tried 
in  a  collateral  way,  244.  &c 

n.(c).  244  a.  &  n.  (a.  t.) 

But  this  rule  is  to  be  taken  with  re« 
strictions,  where  the  matter  was 
delivered  €x  directo,         244  b.  4c 

n.  (a.  b,) 
DEEDS. 

Where  thci^  is  a  deed  case  will  not 

''«'  157 

In  debt,  on  a  deed  or  contract,  what 

must  be  proved,  17 1  9. 

^^  Oa 
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On  the  general  issue  any  thing  which 
avoids  the  deed  may  be  given  in 
evidence,  Pages  I71  b.  172 

What  deeds  are  void,  and  what  void- 
able only,  177  a 

111  what  cases  razures,  interlinea- 
tions, alterations,  or  breaking  ofi* 
the  sea],  will  have  the  effect  of 
avoiding  a  deed,  and  herein  of 
blanks  left  in  a  deed,  267 

Where  a  profert  is  necessary,  and 
ivliere  not,   249  b.  to  254.  &  notes, 

passim 

In  what  cases  it  is  necessary  in  plead- 
ing to  shew  a -deed,       250  to  252 

iiow  deeds  are  to  be  given  in  evi- 
dence— See  Evidence. 

DEFEASANCE. 

Wlicre  several  covenant  a  defeasance 
to  one  extends  to  all,  1 57  a 

In  case  of  a  lease  a  defeasance  may 
be  after  the  first  deed;  sed  seats  in 
case  of  a  freehold,  158 

DEFECTS. 

Amendable  after  verdict,  or  aided  by 
it,  230,  et  scq. 

See  Jeofails. 

DE  INJURIA  SUA  PROPRIA. 

Where  de  injuria  sua  propria  absque 
tali  causa  is  a  goed  replication, 

19.  93.  &  n.  (a) 

DELIVERY. 

By  what  sort  of  delivery  an  altera- 
tion of  the  property  is  produced, 

35  a.  ^  n.  {b),  36  b 

A  delivery  of  muniments  is  a  deli- 
very of  the  thing  itself;  so  a  deli- 
very of  the  key  of  a  warehouse  is 
a  delivery  of  the  goods  in  it,  262  a 

There  may  be  a  delivery  from  one 
parcener  to  another,  or  of  things 
in  parcenary  to  a  third  person,  t^. 

DEMAND  AND  REFUSAL, 

Where  evidence  of  a  conversion,  and 
where  not,       33.  44. 45.  &  notes 

Where  a  demand  must  be  made  be- 
fore action  brought,  151  b 

Where  it  is  necessary  to  assign  smpius 
requisitus  as  a  breach  in  non-pay- 
ment of  money  awarded,      l63  a 


DEMURRER  TO  EVIDENCE. 

Where  a  doubt  arises  as  to  the  pro- 
priety of  evidence  given,  either 
party  may  demur  to  it,  and  he 
that  demurs  admits  it  to  be  true. 

Page  313 

The  only  question  before  the  court 
on  this  demurrer  is,  whether  the 
evidence  given  is  such  as  ongbt  to 
be  left  to  the  jury  in  support  of 
the  issue,  for  no  objection  can  be 
made  to  the  pleadings,     313  a.  & 

n.  (a.  b.) 

Of  joining  in  demurrer,  ibid. 

Mode  of  demurring,  ibid. 

Form  of  this  demurrer,  and  joinder 
thereto,  314 


DEPARTURE. 


What  is  a  departure. 
What  is  not, 


163  a 

81c 


DEPOSITIONS. 


In  what  cases  allowed  to  be  read 
in  evidence,  and  herein  of  the  mo- 
dern practice  of  publication, 

.^9X0  242.  &  notcs^  passim 

Depositions  taken  in  a  court  noi  of 

record,  shall  not  be  read  elsewhere, 

242.  k  n.  (b) 
Nor  shall  depositions  taken  under  a 
commission  of  bankrupt,  for  there 
can  be  no  cross  examination, 

242  a.  &  n.  (a) 
See  also  Examination. 

DESCENT. 

A  descent  cast  which  takes  away  the 
right  of  entry,  is  a  good  bar  to 
plaintiff  in  ejectment,      88,  n.  (c) 

DETINUE. 

For  what  it  lies,  and  by  whom  it 
may  be  brought,  49  a.  50. 51 

The  three  principal  grounds  of  this 
action  are  property  in  the  plaintiflr, 
and  a  possession  in,  and  detention 
by,  the  defendant,  49  a.  n.  (6) 

An  heir-loom  is  recoycrable  in  de- 
tinue, 50,  n.  (a) 

So  for  any  thing  certain  it  lies,      50 

&  n«  (6.  c) 
for 
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See  Will. 


DEVISE. 


DEVISEE. 


0{  a  term,  what  he  must  prove  in 

ejectment,  102 

lie  need  not  shew  possession,       103 

DISCONTINUANCE. 

In  replevin,  if  a  plea  answer  to  part 
only,  it  is  a  discontinuance,        53 

Whatever  creates  a  discontinuance  is 
a  good  bar  to  an  ejectment,    99  b. 

100 

Of  discontinuance  by  the  kusband  ; 
also  by  the  wife,  100  a 

DISFRANCHISEMENT. 

What  is  a  good  cause  for  disfran- 
chising a  member  of  a  corpora- 
tion, and  herein  of  the  power  of  re- 
moval, 507  a.  208.  &  n.  (a) 

The  party  to  be  disfranchised  must 
be  summoned,  208  a.  n.  (a) 

See  alio  Corpobatiqm, 

DISTRESS. 

in  what  cases  trover  lies  for  things 
*  distrained,  33  b.  n.(o) 


For  a  tortious  taking,  trover  is  the 

proper  remedy.       Page  50,  n.  (rf) 

Of  detinue  by  and  against  husband 

and  wife,  50,  51 

Whdt  certainty  the  declaration  must 

contain,  ibid. 

What  the  plaintiff  must  prove,       51 

The  detainer  is  the  gist  of  this  action, 

ibid. 

What  may  bo  given  in  evidence  on 

the  general  issue,  51  a.  & 

n.(rf) 

Defendant  cannot  be  held   to   bail 

without  a  judge's  order,         51  a. 

It.  (a) 

The  jury  roust  find  the  value,  for  it 

cannot  be  supplied,  51  a.  & 

n.  {d) 

DEVASTAVIT. 

What  amounts  to  a  devastavit,  and 
how  proved,  141  a.  I69  a 


Who  may  distrain  under  the  statute 
32  Hen.  VIII.  c.  27,  and  to  what 
cases  that  statute  extends, 

Pages  56  a  to  57  a.  8c  notes 

On  a  rescous  treble  damages  are  rc« 
coverable,  62  a 

And  also  treble  costs,  '      ibid,  n.  {a) 

For  an  excessive  distress  trespass  lies» 

81c,  n.(a) 

Where  the  distrainor  is  a  trespasser 
ab  initio f  81  b.  c.  d 

What  sort  of  distress  m^y  be  justi- 
fied, ibid. 

What  things  may  be  distrained,  and 
what  not,  and  where  doors  may 
be  broken  open,  82  to  83 

Levy  by  distress  is  a  bad  plea  in  co« 
venant,  but  riens  in  arrere^  or  pay- 
ment at  the  day,  is  good,         16S 

A  note  or  bond  given  for  rent  due 
does  not  extinguish  the  right  to 
distrain,  182  a 

See  also  Replevin,  Rescous. 

DOGS. 

For  keeping  a  dog  accustomed  to 
bite,  case  lies,  77 

DOMESDAY  BOOK. 

Will  be  inspected  by  the  court  to  try 
ancient  demesne,       248.  &  n.  {b) 

DOWER. 

An   execution  on    a   judgment    in 

dower  gives  only  a  possession  in 

law,  104  n 

Of  the  writ  of  dower,  and  in  what 

cases  it  may  be  brought,       1  \6  a. 

&  n.  (a) 
How  to  be  prosecuted,  ll6b.  117 
Of  the  judgment  in  dower,     1 17  c. 

n.  (a) 
What  may  be  pleaded,  II7 a.  1 1 8 4 
Of  the  execution  and  costs*        lip. 

&  n.  (a) 

DRUNKENNESS. 
Where  it  shall  avoid  a  bond,     Vf^  a 

DURESS. 

Considered  as  a  plea  in  debt  (o  avoid 
a  deed,        172, 173,  n.  (c).  173  » 

B  P  «  DUTY. 
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d{:ty. 


For  misbehaviour  in  duty  an  notion 
lies,  Fages  69y  70 


EARNEST. 

Gives  a  man  a  right  to  demand,  but 
a  bare  demand  without  payment  is 
void,  50  a 

ECCLESIASTICAL  COURT. 
Set  Courts. 


ECCLESIASTICAL  PERSONS 
AND  THINGS. 

iSt-c  Bishop,  Church,  Quare  Im- 
pEDiT,  Rector,  Tithe. 


ECCLESIASTICAL  TERRIERS, 

Were  surveys  made  by  virtue  of  the 
87th  canon,  which  directs  them 
to  be  kept  in  the  bishop's  registry, 

248  a.  n.  (a) 


EJECTMENT. 

By  whom  this  action  may  be  brought, 
and  by  what  evidence  maintained, 

95  to  1 1 5,  passim 

Of  trespass  after  ejectment,  and  the 
proceedings  therein,  87.  & 

notes 

What  are  good  pleas  in  ejectment,  et 
}  contra,       88,  n.  (c).  98  c,  n.  (c) 

Of  the  service  of  the  declaration  in 
this  action,  yS  a.  96,  n.  (a) 

Of  the  like  where  the  premises  are 
vacant,  96  c.  &  n.  (6),  97 

The  tenant  on  service  must  give  no- 
tice to  his  landlord,  by  11  Geo.  II. 
c.  19,  ibid. 

But  a  tenant  of  mortgaged  premises 
it  not  within  the  statute)         ibid, 

n.  («) 


Of  Ihe  situation  of  a  tenant  whose 
premises  are  in  mortgage.  Page  96. 

&  n.  (a.  b) 

A  landlord  may  make  himself  de- 
fendant, but  no  one  else,         95  a 

Of  the  effect  of  notice  to  quit  by 
landlord,  or  by  tenant,  under  4 
Geo.  II.  c.  28,  and  11  Geo.  II. 
c.  19.  ibid.  &  n.  {b) 

Of  sealing  a  lease  on  the  land,  95  b. 

98  a 

What  notice  is  necessary  before  eject- 
ment brought,  of  the  effect  of  such 
notice,  and  what  is  a  waiver  there- 
of, 96.   &  n.  (c).  96  a.   & 

n.(a) 

Of  the  acceptance  of  rent  after  no* 
tice,  and  its  effect,         9^  b.  n.(a) 

What  will  keep  a  possession,  97 

Of  staying  proceedings  on  payment 
of  rent,  &c.  into  court,  ibid. 

So  until  costs  are  paid  or  secured. 

Ilia 

Of  the  rule  to  confess  lease,  entry, 
and  ouster,   general  or  special, 

97 

Confession  necessary  in  all  cases  but 
a  fine,  103 

Entry  into  part  is  a  good  plea  jnus 
darrein  continuance,  97  a 

What  amounts  to  an  actual  ouster, 

ibid.  n.  (6) 

Death  of  the  lessor  of  the  plaintiff  is 
no  abatement,  but  plaintiff  must 
give  security  for  costs,     98.  Ill  a 

Proceedings  necessary  where  there 
arc  several  defendants,  98  a 

So  where  one  defendant  is  a  mate- 
rial witness,  99 

Ejectment  for  a  church,  how  a  cu- 
rate may  defend,  99a 

For  what  an  ejectment  will  lie,  et  ^ 
contra^  99  a.  &  n.  (a) 

Where  the  plaintiff  is  barred  by  the 
statute  of  limitations,  102.  & 

n.  (a) 

As  to  the  right  of  entry,  and  wher^ 
an  actual  entry  must  be  proved, 

102  a.  &  n.  (a),  lOS 

Of  possession,  and  what  is  sufficient 
evidence  of  it,  102  to  104 

What  evidence  is  necessary  in  eject- 
ment for  a  cottage,         103  a.  104 

Of  judgment  in  ejectment  against  aa 
heir,  105 

Whea 
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When  and  how  the  demise  is  to  be 
laid — also  the  ouster,  Paget  105  b 

to  107-  &  notes 
Of  ejectment  by  one  joint  tenant  par- 
cener, tenant  in  common,  against 
another,  what  it  is,   and  how  it 
may  be  maintained,       102  a.  107. 

109  a 

Of  this  action  for  the  forfeiture  of  a 

copyhold,  107,  108.  &  notes 

Where     the     declaration    may    be 

amended,  and  what  defects  may 

be  aided  by  a  verdict,  107. 

109 
Where  less   may  be  proved   than  is 
declared  for,  109 

Outstanding  terms   and   mortgages, 
where  good  evidence  in  this  ac- 
tion, et  }  contra,  1 10,  11 1 
Of  this  action  by  a  mortgagee,  110  a. 

6c  n.  (a) 

Of  this  action   to  try  titles   under 

wills,  and   herein  of  tbc  illcgiii- 

macy  of  the  heir,  et  r  contra. 

Ilia,  to  115.  &  notes,  pamm 

Of  the  writ  of  error  in  this  action, 

115.  6cn.(b) 


ELECTION. 

For  denying  a  poll,  or  refusing  a 
vote,  or  not  returning  the  candi- 
date chosen,  case  lies,  64  a 

What  is  a  good  election  of  a  mem- 
ber or  officer  of  a  corporation, 

208  a.  209 

See  also  Corporatiok,  Quo  War- 
ranto. 


ELEGIT. 

By  what  proof  a  tenant  by  elegit  may 
support  an  ejectment,  104  a 

In  executing  an  elegit  the  sheriff  is 
to  deliver  a  valued  moiety  of  the 
whole  premises,  ibid.  n.  (fi) 


EMBLEMENTS. 

What  interest  in  the  land  is  necessary 
to  maintuin  trespass  for  treading 
down  growing  crops,     85  a.  n.  (fi) 


ENQUIRY. 
See  In  QUIRT. 

ENTRY. 

I  Where  an  actual  entry  is  necessary, 
and  what  proof  of  it  is  sufficient. 
Pages  S7h.  102,  103 

To  what  extent  an  entry  has  relation 
in  law,  88 

Entry  into  part  pending  the  action  is 
a  good  bar,  97  a 

What  is  a  waiver  of  a  right  of  entry, 
et  i  contra,  ^  b.  c.  109  a 

Entry  into  part  is  a  suspension  of 
rent,  but  not  of  a  covenant  to  re- 
pair, l65a 

ESCAPE. 

Of  the  remedies  against  the  sheriff 

for  an   escape,  and   herein  of  the 

di:»tinctiun    between   a    voluntary 

and  negligent  escape,  64  a.  to 

69  b.  &c  notes,  passim 

Of  the  pleadings  and  evidence  in 
case  for  an  escape,  ibid. 

The  statute  of  limitations  docs  not 
extend  to  this  action,  for  it  is 
founded  in  malejicio,  GQ  b 

See  also  Misbehavior,  Rescous, 
Sheriff. 

ESTOPPEL. 

The  bishop's  certificate  of  a  marriage, 
is  an  estoppel  to  a  plea  of  ne  vn* 
ques  accovple,  118  a 

A  replication  of  a  lease  is  an  estoppel 
to  a  plea  of  nil  habuit  in  tenenientis, 

170  a 

Parties  claiming  an  estate  by  act  of 
law  may  plead  a  condition,  with- 
out shewing  the  deed,  and  they 
are  not  estopped  by  the  livery, 

251 

A  jury  can  only  try  the  matter  in 
issue  between  the  parties,      298 -^ 

ESTOVERS. 

Of  a  copyholder's  right  to  estovers, 

85  a.   i^e  n.  (a) 

For  not  leaving  sufficient  an  action 

lies,  ibid. 

ESTRAY. 
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ESTRAY. 

A  lord  may  maintain  trover  for  an 
estray  which  he  has  seized, 

Page  33  b 
Where  an  estray  taken  may  be  used, 

81b.  &n.(fl) 

ESTREPEMENT. 
Writ  of,  120,  n.(fl) 

EVICTION. 
See  Covenant,  Ejectment,  Rent. 

EVIDENCE. 

Of  the  theory  of  evidence  in  general, 

221 

Evidence  is  twofold — written,     ibid. 

unwritten,  283 

Written  evidence  is  public,  221 

private,       249  b 

Public  written  evidence  consists  of 
records  and  matters  of  an  inferior 
nature,  221,234  b 

Records  include  the  statutes  or  acts 
of  parliament,  and  such  of  them  as 
are  deemed  public,  being  known 
to  all  men,  the  printed  statute- 
book  is  evidence,         222.  &  n.(a) 

225  a.  &  n.  (c) 

But  private  acts,  not  being  laws, 
mu>t  be  proved  by  copies  tiom  the 
rolls,         222.  n.(tf).  225.  U  n.(rf) 

Yet  lo  this  rule  iheie  arc  some  ex- 
ceptions, 226 

Wh(  re  an  ac  t  of  parliament  may  be 
given  in  evidence  on  an  attaint, 

222 

Distinction  between  a  general  and 
particular  law,  2*23 

_  what  cases  statutes  ought  to  be 
pleaded,  and  not  given  in  evi- 
dence, 224 

Difference  where  the  proviso  in  a 
statute  is  a  matter  of  fact,  and 
where  a  mailer  of  law,  225 

A  saving  proviso  may  be  given  in 
evidence  On  the  general  issue, 

225  a 

Bj  the  present  practice  examined 
copies  from  the  journals  of  parlia- 
ment are  evidence  of  its  proceed- 
ings, but  a  bare  resolution  of  the 


house,  as  a  foundation  for  other 
proceedings,  is  no  evidence  of  the 
facts  resolved,      Page  226  a.  n.  (a) 

Copies  of  all  records  arc  evidence, 
but  a  copy  of  a  copy  is  not, 

226a.  &  n.(Jb) 

Exemplifications,  which  are  copies  of 
records  under  the  broad  seal  of 
the  court,  are  of  more  credit  than 
sworn  copies  not  uudrr^al, 

226  b.  &  228,  n.(fl) 

Every  matter  that  can  be  tried  by 
the  record  must  be  so  tried,  but 
matters  of  fact  connected  with  a 
record  must  be  tried  by  a  jury, 

226  c.  in  noiis 

Deeds,  though  exemplified  under  the 
broad  seal,  not  being  evidence,  the 
originals  must  be  produced, 

227  a 
Nothing   but  records  can   be  under 

the  seal  of  the  court,  228 

But  a  recovery  under  the  seal  of  the 

court  of  grand  session  in  Wales,  is 

evidence,  ibid. 

And  so  of  any  court  established  by 

parliament,  ibid.  n.  (c) 

But  exemplifications  under  the  seals 
/  of  inferior  courts  are  not,  ibid, 
'  ibid. 

Records   not  under  seal,  which  are 

the   rolls  of  the    court,   may   be 

proved  by  sworn  copies,  228  a 

And  no  evidence  can  be  received  to 

contradict  them,  ibid.  n.  (a) 

A  copy  of  a  lost  rcc6rd  is  evidence, 

without  swearing  it  a  true  copy, 

228  a 
Where    a   sworn  copy  of  part  of  a 

record  is  admissible,  228  b 

In  what  cases  proof  of  the  examina- 
tion of  an  otfice  copy  with  the  ori- 
ginal must  be  given,  ibid*  & 

n.  (6.  c) 

How  the  inrolraent  of  a  deed  muse 

be  proved,  229,  229  a.  & 

n.  (a) 
Office  copies  of  depositions  are  evi- 
dence in  chancery,  but  not  at  law 
until  examimd  with  the  roll, 

229  a 
If  a  fine  is  to  be  proved  «*  *  n  procla- 
mations, the  latier  must   be  exa- 
mined with  the  roll,                   230 

Where  a  record  is  to  be  tried  by  a 
jury  on   the  facts,  copies    under 

seal. 
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seal,  or  office  copies,  are  good  evi- 
dence, Page  230  a 

To  shew  a  recovery,  seisin  in  the  te- 
nant must  be  proved,  unless  it  is 
before  time  of  memory,       2(2^.  & 

n.  (o) 

Where  evidence  of  a  judgment  shall 
be  confined  to  parties  and  pri- 
vies, 231  a 

For  and  against  ^vhom  a  verdict  shall 

be  given  in  evidence,         232  a.  to 

233  a.  &  notes,  passim 

Exceptions  to  the  rule  that  a  judg- 
ment is  evidence  between  the  par- 
ties only,  233  a 

A  commission  under  the  seal  of  the 
exchequer,  and  inquisition  there- 
on, 18  admissible,  but  not  conclu- 
sive evidence,  ibid. 

A  special  verdict  between  other  par- 
ties, stating  a  pedigree,  is  evidence 
to  prove  a  descent,  233  b 

It  is  a  rule,  that  a  fact  once  decided 
shall  not  be  again  disputed  be- 
tween the  same  parties,    ibid.  n.  (a) 

A  verdict  is  not  evidence  without  a 
copy  of  the  judgment  founded  on 
it,  234 

but  a  postea  is  good  evidence  of  a 
trial  being  had,  234  a.  n.  (a) 

A  writ  is  not  a  record  till  returned 
and  filed;  therefore,  where  it  is 
the  gist  of  ihe  action,  a  copy  from 
the  record  must  be  had ;  secus, 
where  it  is  only  inducement, 

234  a 

Public  matters  inferior^  are  court 
rolls,  and  proceedings  in  chancery, 
but  they  arc  not  records,      234  b. 

235 

So  the  rolls  of  inferior  courts  are  not 
records^  235  a.  &  n.  (a.  b,  c) 

The  rule  is,  that  where  an  original 
of  a  public  nature  would  be  evi- 
dence if  produced,  a  sworn  copy 
shall  be  so,  235,  n.  (a) 

Decree  under  seal  of  the  court  of 
chancery,  and  invoked,  is  only 
evidence  of  the  decree  itself;  and 
ut  semb.  of  so  much  of  the  bill  and 
answer  as  is  recited  in  the  decree, 

ibid,  n.  (b) 

Where  a  bill  in  chancery  may  be 
read  to  prove  the  matters  alledgcd, 

235  a.  n.  (c) 


Where  letters,  confessions,  and  ad. 
missions  in  writing,  may  be  prov- 
ed by  comparison  of  hands. 

Page  236.  &  n.  (a) 

An  admission  of  a  debt  satisfactorily 
proved,  or  of  particular  articles  be* 
ibrean  arbitrator,  is  good  evidence^ 
but  an  offer  of  compromise  is  not, 

236  b.  k  n.  (b) 

An  answer  in  chancery  is  good  evi- 
dence against  a  defendant,  but  it 
must  be  all  read  together;  and  not 

'    in  parts,  237*  &:  n.  (a.  b) 

But  not  an  infant's  answer  by  guar- 
dian on  a  trial  at  law ;  nor  shall 
a  trustee's  answer  be  admitted 
against  ccstuy  que  trusty  237 

Where  an  executor  by  his  answer 
admits  one  fact,  and  thereby  in- 
sists on  another  fact  by  way  of 
avoidance,  he  must  prove  the  lat- 
ter, and  plaintiff  may  dbprove  the 
whole  if  he  can,  237  a.  n.  (c) 

Though  an  answer  is  good  evidence 
against  a  defendant,  yet  not  so 
against  his  alienee,  237  a 

A  voluntary  affidavit  may  be  read 
against  a  deposition,  238.  ic 

n.(5) 

Difference  between  the  admission  of 
an  affidavit  and  an  answer,     238, 

239 
Depositions  in  chanCery  may  be  read 

where  deponent  is  dead,  or  cannot 

be  founds  239 

So  where  he  becomes  blind,  if  he  be 
produced,  ibid. 

Sed  qilare  where  he  falls  sick,  239  &• 

&  n.  (a) 

A  deposition  cannot  be  read  against 
one  not  a  party  to  the  suit,  239  b. 

&n.  (6) 

Exceptions  to  this  rule,  239  & 

Depositions  before  answer  cannot 
be  read,  unless  defendant  is  in 
contempt,  240 

Nor  where  defendant  becomes  inte- 
rested afterwards,  240  a 

Depositions  temp.  Eliz.  may  he  read 
without  bill  and  answer,  ib^ 

Where  depositions  may  be  read  in  a 
new  cause  between  the  parties, 

241.  &n.  (a) 

Or  in  a  cross  cause,  241  a 

Where 
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Where  depositions  taken  in  a  court 
not  of  record,  may  be  read  else- 
where, Page  242.  &  n.  (a.  b) 

In  what  cases  depositions  under  com- 
missions of  bankrupt  may  be  read, 

242  a.  &  n.  (a) 

Mode  of  perpetuating  the  testimony 
of  (deceased)  witnesses  at  a  trial 
at  law,  242  a 

"Where  a  postea  may  be  given  in  evi- 
dence, 243  a.  &  n.  (a.  b) 

On  a  matter  tried  in  a  collateral  way, 
the  decree,  sentence,  or  judgment 
of  any  court  is  conclusive  evidence 
in  a  court  of  concurrent  jurisdic- 
tion,   244  to  247.  &  notes,  passim 

But  tjie  matter  of  such  decree  or 
judgment  must  be  determined  ex 
direct Oy  244  b 

In  what  cases  and  to  what  extent 
probates  of  wills  and  letters  of 
administration,  or  registry  book  of 
the  ecclesiastical  court,  shall  be 
received  in  evidence,       245  a  to 

246  b.  &  notes 

There  are  other  public  matters 
which,  thougli  not  records,  will 
be  admitted-  in  evidence,  such  as 
a  court  baron  rolls,  and  descent 
rolls  of  a  manor,  and  they  may  be 
proved  by  examined  copies, 

247  c.  n.  (c).  &  247  a.  n.  (a) 

So  it  is  with  parish  registers,  247  a. 

&  n.  (6.  c) 

So  with  the  pope's  bull  in  certain 
cases,  247  a.  247  b.  &  n.  (a) 

So  with   Domesday  book,      248.  & 

n.(^) 

So  with  the  survey  of  the  king's 
ports  kept  in  the  exchequer,    248 

So  with  an  old  terrier  of  a  manor 
and   ancient  maps,  248  a  & 

n.  {a) 

But  not  Camden's  Britannia  or  Dui^- 
dale's  JMonasticon,  to  prove  a  par- 
ticular custom,       248  a.  &  n.  (A) 

Yet  an  authentic  general  history 
may  prove  matters  which  concern 
the  kingdom  generally, 

248  a.  249 

So  the  navy  register,  with  the  mark 
D.  d.  will  prove  a  death,        249  a 

So  a  sheriff's  inventory  will  prove 
the  quantity  and  value  of  goods 
taken,  ibid. 


The  Gazette  also  is  evidence, 

Page  249  a.  n.  (</) 

So  are  the  Lords  Journals  to  prove 
an  address,  ibid,  ibid. 

So  are  the  articles  of  war  printed  by 
the  king's  printer,  ibid.  ibid. 

So  are  corporation  books  to  a  certain 
extent,  ibid.  ibid. 

How  far  public  books  and  writings 
should  be  open  to  inspection,  ibid. 

ibid. 

As  to  private  written  evidence^  deeds 
are  first  considered,     '  249  b 

Of  the  profertof  deeds,  249c. &n. (6) 

Where  a  good  title  is  proved,  every 
thing  collateral  to  it  shall  be  in- 
tended, 249(c) 

Di  fie  re  nee  between  a  deed  necessary 
ex  institutioni  iegis,  and  ex  provi- 
sione  hominis,  230  a 

Who  may  take  advantage  of  a  deed, 

ibid.  252 

Distinction  between  things  lying  in 
livery  and  in  grant,  250  a.  to  252 

Who  is  compelled  to  produce  a  deed, 
and  in  what  cases,         252,  253  a 

Of  giving  deeds  in  evidence  before 
a  jury,  and  how  they  must  be 
proved,     254  a.  to  257.  &  notes, 

passim 

Of  the  stamping  of  deeds,  &c. 

26*8  a.  &  n.  (a) 

Of  fraudulent  conveyances,  and  their 
avoidance  under  the  stat.  13  Eliz. 
c.  5.  in  favor  of  creditors,    257- 

Jk  n.(a) 

What  shall    be   deemed   fraudulent 

within  the  statute,  257  a.  6c 

n.  (a),  to  259  a.  &  notes 

Of  the  27  Eliz.  c.  4.  in  favor  of  pur- 
chasers, and  the  decisions  under 
it,     259  a.  to  261  a.  &  n.  (a),  in 

26^0 

Whatever  is  fraudulent  against  cre- 
ditors by  13  Eliz.  is  so  against 
purchasers  by  27  Eliz.  2^0  a 

Of  the  Stat.  3  &  4  W.  &  M.  c.  l*. 
1  Jac.  I.  c.  15.  s.  5.  and  21  Jac.  I. 
c.  19*  s.  11.  and  the  decisions  un- 
der them,  26 if  262  a 

fFills — How  their  due  execution  is 
to  be  proved  under  the  statute  of 
frauds,  (29  Car.  II.  c.  3.)  aiid  of 
the  solemnities  required  by  that 
act,  263  to  265.  &  notes 

Of 
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Of  the  stat.  25  Geo.  II.  touching 
\9itncsscs  to  a  will,  being  legatees 
or  creditors  on  the  land  devised, 

Page  26*5.  &  n.  (A) 
Of  wills  cancelled  or  revoked,     266 
Of  dec<is   razed,    interlined,    muti- 
lated, or  left  with   blanks,  where 
received  in  evidence,  267 

0/ notes  and  bills  of'  cxcliauge^  their 
requisites,  269.  &  n.  (a.  6) 

What  amounts  to  an  acceptance  of 
a  bill,  and  bow  it  may  be  quali- 
fied, 270,  270  a.  &  notes, 

passim 

Of  the  protest,  how  to  be  drawn  up, 

and  in  what  cas4>s  it  is  essential, 

and  when  rcceive<l  us  evidence, 

270  b.   &  n.  («).  27-8.  &  n.  {b) 

Of  the  days  of  grace,         271,  271  a 

Of  the  indufbement  and   liability  of 

the  indorsrrs,  271  a 

Of  an  indorsement  in  blunk  and  ini' 

titious  payees,         27o  a.  &  n.  (a) 

Of  the  6tat.  3  &  4  Ann.  c.  19.  for  the 

regulation  of  promissory  notes, 

272  a 
Whatever  imports  a  promise  to  pay 
is  sufficient,  ibid. 

Of  the  promise  to  pay  on  a  contin- 
gent event,  273.  &  n.  (a) 
Who  are  capable  to  sign  such  notes, 
and  who  disabled,  273 
Promissory  notes,  by  the  statute  of 
Ann.  are  on  the  same  foot i no' 
as  bills   of  exchange,      273.  tc 

n.  (a).  277  a 
What  must  be  proved  in  actions  on 
bills  of  exchange  and  promissory 
notes,  and  herein  of  the  consider- 
ation,   273  a.  to  278  b.  &l  notes, 

passim 
Of    the   distinction    between   notes 
payablp  to.  order  and  to  bearer j 

273  a.  &  n.  ib) 

Of  the  notice  necessary  to  be  given 

of  non-payment  of  a  bill  or  note 

by  the  acceptor  or  drawer,  273  b. 

277 
Of  the  time  allowed  for  presenting  a 

banker's  check,  275  c.  276.  n,  (6) 
Of  the  allowance  of  interest  on  bills 
and  notes,  275.  ^  n.  (/>) 

W^hat  evidence  is  necessary  in  as- 
sumpsit on  a  note  or  bill  before 
the  sheriff  on  a  writ  of  enquiry, 

278  a.  278  b.  &  n.  (a) 


By  the  statute  of  frauds,  many  things 
must  be  now  evidenced  by  writing 
or  mark,  which  before  might  have 
been  proved  by  parol  evidence. 

Page  278  b.  &  notes 

Decisions  on  the  several  clauses  of 

this  act,  as  to  this  point,  279  a  to 

282  a.  &  notes,  passim 

Of  the  effect  of  promises  mutua!, 

conditional,  antl  collateral,  280  c« 

281  a.  &  notes 

How  the  law  is   now  settled  as  to 

collateral  promises,     281,  n.  (</)• 

282.  n.  (ft) 
Further  decisions  on  private  written 
evidence,  and  of  the  production 
of  books,  282  a.  &  n.  (6) 

As  to  unwritten  or  tiraroce  evidence, 
it  is  a  rule,  that  witnesses  shall  be 
excluded,  who  arc  deficient  in  in- 
tpTrity  nr  «Msrrrnfnr!:t,  283  b 

Persons  excluded  for  want  of  in- 
tegrity, arc  persons  interested ; 
and  it  is  enough  if  they  think 
themselves  so,  ibid,  &  n.  (a) 

But  to  this  rule  there  are  five  ex- 
ceptions,      288  to  291  •  &  notes, 

passim 
Personsstigmatized  by  glaring  crimes, 

291.  &  notes 

Infidels  who  profess  no  religion,  to 

bind    their   consciences,     292  <c. 

n.  (c) 
Persons  excommunicated,         292  b 
Popish  n-cusants,   but  not  persons 
outlawed,  ibid. 

Persons  excluded  for  want  of  dis- 
cernment, are  idcots,  madmen, 
and  children,  293.  &-n.  (a) 

Of  the  examination  of  witnesses  on 
the  voir  dire^       283  b.  283  c.  & 

n.  (a) 
There  are  nine  general  rules  to  be 
observed  in  the  admission  of  evi- 
dence, 293  a 

1.  The  best  evidence  which  the  na- 
ture of  the  -thing  is  ca|)abie  of^* 
must  be  given,  ihid^ 

2.  No  persons  interested  can  be  wit- 
nesses, ^9% 

3.  Hearsay  is  no  evidence,  nor  can 
any  testimony  be  received  but 
upon  oath  ;  but  in  some  cases 
this  rule  has  been  departed  from, 

294  b.  ^  notes 

4.  Where  general  character  \%  put 

IB 
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in    issue,  cTidenee  of  particular 
facts  may  be  admitted,   but  not 
vbcn  it  comes  in  collaterally, 
Page  295  a.  to  297  b.  &  notes 

5.  AmbigmiM  lerbomm  lafens  verifi- 
eafione  suppUiur  nam  qvod  ex  facto 
oritur  amhiguum  xerificaiiaae  Jacti 
iollitur,  and  berein  of  tbe  distinc- 
tion taken  by  Lord  Bacoi^  between 
ambiguity  fatens  et  iatensy     297  b 

6.  In  every  issue  tbe  afHrmatife 
must  be  proved^  for  a  negative 
cannot  be  proved,  but  to  tbis 
tbere  is  an  exception^       29S  a.  & 

n.  (a) 

7»  Tbat  00  evidence  need  be  given 
of  wbat  is  agreed  by  tbe  plead  ings, 

ibid.  &  i>.  (c) 

S.  Wbea  a  man  cannot  have  advan- 
tage of  the  special  matter  by  plead- 
ings be  may  give  it  ia  evidence  on 
tbe  general  issue,  298  c 

9.  It  is  sufficient  if  tbe  substance  of 
tbe  issue  be  proved,    299-  &  »•  (a) 

Except  wbere  wodQ  et  fovma  is  the 

substance  of  tbe  issue,  and  then 

thai  must  be  proved  alsoy.     300. 

&  n.  (a),  €t  seq.  to  302 

Any  tbtng  tbat  destroys  the  right  of 
action  may  be  given  in  evidence, 

78 

For  tbe  evidence  necessary  to  sup- 
port the  several  actions  triable  at 
Ni9i  Privs,  see  the  respective  titles. 

Of  demurrer  to  evidence,  *ee  D&- 

MV&EER. 

EXAMINATIONS, 

Of  witnesses  dc  bene  esitf  are  not 
evidence,  without  an  order  of  tbe 
court  of  chancery,  '  240  a 

See  also  Oepositioms,  Evidence. 

EXCEPTIONS,  BILL  OF. 

To  tdese  allegations  the  judges  are 
boQttd  to  put  their  seals  by  stat. 
Westminster  2,  315 

Bui  they  must  ba  tendered  at  the 
trial,  ibid. 

In  what  cases  exceptions  will  lie, 
and  in  wbat  the  judges  are  not 
bound  to  seal  them,       SI6  a.  & 

n.  (fl) 

No  bill  of  exceptions  will  lie  where 
a  writ  of  error  lies  not^        31 6  b 


Where  this  remedy  is  resorted  to, 
there  can  be  no  new  trial  on  tbe 
same  points.       Page  3l6  b.  n.  (a) 

Form  of  a  bill  of  exceptions,      317 

EXECUTORS  AND  A  DM  I. 
NISTRATORS. 

Wbat  belongs  to  the  executor,  and 
what  to  the  heir,  34  a 

An  executor  is  not  liable  m  detinue 
without  a  possession  >n  himself, 

5a 

Of  trover  by  and  against  executors 
and  administrators,      47.'&n.(tf) 

48 

An  executor  cannot  bring  assmnpsil 
for  rent  due  to  bis  testator,  and 
rent  due  in  his  own  time.  Sed 
qucere,  if  helped  by  a  verdict,  138  a 

Of  the  plea  of  plene  administrtnii  m 

assumpsit,  and  in  debt,  and  how 

far  it  is  a  good  plea,        140.  & 

A.  (&).  143.  &  n.(«).  144 « 

What  may  be  given  in  evidence  on 
this  issue,  and  berein  of  tbe  exe- 
cutor's inventory,     140  a.  &  n.  {b)^ 

141  a.  142  b.  144  a 

How  tbe  executor  may  discbarge 
himself,  and  herein  of  bis  right  ta 
retain,  ibist.  &  u.  (c>.  143.  5c 

n.(4) 

What  administratioa  must  be  ob- 
tained, wbere  bima  noiabiiia  are  ii» 
several  dioceses,  141  a 

In  what  cases  an  adminbtration  is- 
void,  and  wbere  voidable  only^ 

141 

Of  the  confession  ef  assets  by  the 
plea  of  the  executor,       142.  St 

notes. 

Of  tbe  plea  of  mui  auets  nttroy  and 

the  replication  perfraudem^    ihid» 

Judgment  by  default  in  an  executor, 

is  a  confession  of  assets^  but  a 

eogmmi  actionem  is  not,     142  a. 

n.  (a) 

What  is  allowed  to  an  executor  for 

funerals,  143 

What  evidence  may  be  given  on  ire 

unques  executor  pleaded,  14S 

The  assent  of  an  executor  to  a  pei^ 

sonal  bequest  is  indispensiblc,  and 

once  given  it  cannot  be  rcTofccd, 

145  a.  n.  («> 
Where 
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Where  the  assent  of  an  executor  is 
necessary  to  the  devise  of  a  term, 
and  how  it  must  be  proved. 

Page  102  b 

An  executor  must  sue  in  the  detinet 
only,  though  this  would  be  aided 
after  verdict,  I69 

So  debt   against  an   executor,    he 

.  shall  be  charged  in  the  detinet 
only,  ibid.  n.  {a) 

But  after  judgment  one  may  have 
debt  in  the  debet  et  det'met,  sug- 
gesting; a  devastavit  y  and  char  ore 
him  (/e  bonis  propriis,  ibid. 

Where  an  executor  has  pleaded  plene 
adminiatrazit  to  the  original  ac* 
tion,  and  plaintiff  takes  judgment 
against  assets,  guando,  tiC,  no  evi- 
dence of  assets  before  the  judg- 
ment shall  be  admitted,         169  & 

An  executor  miiy  sue  before  probnte. 
but  he  cannot  declare,    ibid,  n.  (a) 

Of  the  right  of  sett  off  by  or  against 
an  executor  or  administrator, 

179  a.  ISO  a 

Detinet  for  rent  against  an  executor, 
must  be  brought  where  the  lease 
was  made,  but  debet  et  detinet 
for  rent  in  his  own  time,  must  be 
where  the  land  lies,  I/O 

An  administrator  may  be  sued  in 
debt  for  rent  for  the  time  he  was 
in  possession,  in  the  same  manner 
as  an  assignee,  17^  &•  ^'  {d) 

Debt  against  an  c.vecutor  on  a  judg- 
ment, suggesting  a  (/era^/avtV,  may 
be  brought  in  Middlesex^  where 
the  judgment  is  entered,  or  where 
the  devastavit  is  laid  to  be,  I78  a 

An  executor  is  not  bound  to  notice 
a  judgment  obtained  against  his 
testator,  ibid. 

What  is  evidence  of  a  man*s  being 
executor,  246 

Executors  and  administrators  may 
indorse  bills  and  notes,  273 

But  they  bind  themselves  personally 
thereby,  273.  n.  (rf) 

Where  executors  shall  pay  costs, 
and  where  not,       331  b.  Be  n.  (A)* 

332  a.  &  n.  (6) 

EXECUTOR  DE  SON  TORT. 
}n  an  action   against  him   by  the 


rightful   e.Tecntor,  be    nay  git« 
payment  of  debts  in  evidence. 

Of  the  liabilities  for  an  executor 
de  ton  tort,  and  how  he  must  be 
sued,         143  a.  &  n.  (a).  144.  Be 

n.(*) 

EXECUTION. 

If  a  woman  marries,  pending  a  suit, 
execution  shall  issue  against  her 
in  her  former  name,  22  c 

And  the  execution  must  follow  the 
judgment,  ibid,  n.  (b) 

Of  trover  by  and  against  the  sheriff 
for  goods  taken  in  execution, 
36,  in  notiSf  41a,  n.  («),  etseq, 

46,  n.  (A) 

Distinction  between  the  writs  ofjieri 
facias  and  levari  facias ^  91  & 

The  prnprity  of  a  defendant,  against 
which  execution  has  issued,  is  not 
altered  till  the  execution  is  exe- 
cuted, ibid. 

An  ejectment  will  only  lie  for  that 
of  which  the  sheriff  can  give  pos- 
session, and  not  for  those  things 
quie  neque  tangi  nee  videre  possnnt^ 

59» 

EXTENT, 
Gives  only  a  possession  in  law,  1044 

EXTINGUISHMENT. 

What  amounts  to  an  extinguishmetlt 
of  a  debt,  155  a,  178  a 

A  bond  for  a  legacy  is  an  extinguish- 
ment of  the  latter,  1S1  b 

So  is  a  bond  for  a  simple  contract, 
unless  it  be  the  debt  of  another, 

ibid^ 

But  a  bond  will  not  extinguish  « 
simple  contract  if  given  after  aa 
act  of  bankruptcy,     ibid,  U  n.  (a) 

An  infant's  bond  for  necessaries  will 
not  extinguish  his  simple  contract 
debt.  Secus  if  it  be  a  single  obli- 
gation. Sed  quoere,  if  not  other- 
wise by  the  statute  of  4  Ann  c.  16. 
s.  13.  ihid,  Be  n.(6) 

A  note  of  hand  for  rent  due  docs  not 
extinguish  the  right  of  distress. 
Secus  if  the  note  be  not  presented 
when  due,  182  a 

A  bond 


S6^ 


A  bond  for  rent  arrear  is  no  extin- 
gnxshment^  Page  1 82  a 

But  a  judgment  on  a  bond  will  ex- 
tinguish it^  ibid. 
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FALSE  RETURN. 
See  Mandamus — Sueritf. 


FACTOR. 

Tfover  lies  not  against  a  factor  for 
goods  entrusted  to  him  for  sale, 

55  a.  n.  {b) 

Where  a  sale  by  a  factor  shall  bind 
the  owner  of  the  goods^  ibid. 

Of  the  power  of  a  factor  orer  the 
goods  of  his  principal,  35  b.  in 

notis* 

Cases  where  a  factor  becomes  bank- 
rupt 42.  43.  &  n.  (a) 

Assumpsit  lies  against  a  factor  upon 
a  contract  made  in  his  own 
uame^  130 

But  a  factor  is  not  liable  in  all 
events^  7l,etseg. 

How  far  a  factor's  sale  creates  a  con- 
tract between  buyer  and  seller, 
and  how  far  he  is  liable  to  his 
principal,  130  a.  &  u.  (a) 

FALSE  IMPRISONMENT. 

What  constitutes  this  offence,     22  a 
What  sort  of  detention  is  unlawful, 
or  may  be  justified,       22  a.  n.  (a) 
Limitations  of  this  action  four  years, 

22  c 

Where  defendant  nwiy  be  ousted  of 
his  plea  by  a  continuando^       ibid. 

Where  trespass  and  where  case  is 
the  proper  remedy,        ibid.  n.  (a) 

Of  judgment  in  this  action  against  a 
married  woman,  23.  &  n.  (b) 

Justification  by  an  officer,  or  by  one 
in  his  aid,  23  a.  83.  &  n.(a) 

Whett  the  sheriff  is  bound  to  dis- 
charge a  man  arrested,  ibid.  n.  (fi) 

Justification  by  justices  of  the  peace, 
or  those  acting  under  their  war- 
rant, 23  a 

Of  the  general  issue,  and  by  whom  it 
may  be  pleaded,  24 

Of  the  cobts  in  this  action,  24  a 

Of  the  tender  of  amends,  ibid. 


FARRIERS, 

Are  liable  for  any  injury  arising  from 
their  want  of  skill  or  giving  bad 
medicines,  Poge  7S  b 

So  for  refusing  to  shoe  a  horse,  t^'d. 

FEME  COVERTE- 
See  Bakok  and  Feme. 

FENCES. 
Case  lies  for  not  repairing  fences,  7^ 

FICTION  OF  LAW. 

To  what  extent  matters  in  law  may 
take  effect  by  fiction  of  relation^ 
88.  137.  i38.  &  n.(a) 
See  also  Relatfok. 

FERRY. 

Case  lies  for  obstructing  an  ancient 
ferry  by  setting  up  a  new  one 
near  it,  76.  &  n.  (cO 

FIERI  FACIAS. 
See  Execution — Siibeiff. 

FINE. 

Fine  and  non-claim,  as  taking  away 
the  right  of  entry,  is  a  good  bar 
to  plaintiff  in  ejectment,  88,  n.  (c) 

Of  the  effect  of  a  fine  in  barring  an 
ejectment,  103 

A  fine  is  proved  by  the  chirograph 
thereof,  229 

And  the  proclamations  must  be  exa- 
mined by  the  roll,      230.  &  n.(^) 

FIRE. 

A  carrier  shall  be  liable  for  goods 
burnt  in  his  warehouse,    70,  n.  (a) 

None  in  whose  house  a  fire  breaks 
out  shall  be  liable  for  the  damage 
done  to  his  neighbour's,  74 

IIow  far  an  under  lessee  shall  be 
liable,  74  a 

Loss  by  fire  will  not  excuse  a  cove- 
nant to  repair,         l66a.  &  n.  (r) 

FIXTURES. 
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FIXTURES-  I 

Appendants  to  tlie  freehold  where 
distrainable,  and  of  the  tenant's 
interest  therein,     Pagt  33.  &  n.  ip) 

FLEET  BOOKS. 

Not  evidence  of  a  marriage  in  fact, 

28.  n.  (6) 

FOLLY. 

Of  injuries  arising  from  negligence  or 
folly,  see  CoNSEguENTiAL  Da- 
mages— Negligence. 

FOREIGN  JURISDICTION. 

Trover  lies  for  goods  condemned  by 
foreign  court  of  competent  juris- 
diction. Sed  secua  where  the  juris- 
diction is  limited,      SS  b.  in  noti* 

FORFEITURE. 

Who  may  bring  an  ejectment  for  it, 

107  a 
FORGERY. 

The  indorscr  of  a  forged  bill  is  liable 
to  pay  it,  273  b 

FORMEDON. 

In  what  cases  grantable,      115  a.  b. 

&  notos 

Of  the  pleas  in  this  action,     116.  Sc 

notes 

FORM  OR  SUBSTANCE. 
What  is  so  in  a  declaration,  65 

FRANCHISES. 

What  may  be  claimed  by  prescrip- 
tion, and  where  ii  is  necessary  to 
shew  the  giant,  212a 

Not  lost  by  obtaining  a  new  charter, 

213.  &  n.(a} 

FRAUDS,  STATUTE  OF. 

What  things  are  required  by  this  sta- 
tute to  be  evidenced  by  writing  or 
mark,  279 

Decisioi^  on  this  part  of  the  statute, 

279  a.  280,  n.  (a) 


Of  the  authority  of  a«  agent,  where 

it  must  be  executed  in  writing, 

Pa^e*279a.  280. 11.(6) 

How  far  this  statute  extends  to  con- 
tracts executory,     280  b,  &  ii.<a) 

Or  to  mutual  promises,  280  c 

Or  to  promises  on  a  condition  which 
may  be  performed  within  a  year, 

ibid,  &  n.(a) 

Of  collateral  undertakings  to  pay 

the  debts  of  others,    280  a.  n.  (a). 

280  c.  to  282.  &  notes,  fMsim 

A  contra<:t  for  the  sale  of  a  bare 
chattel  need  not  be  written,  282  a 

The  intent  of  the  statute  seems  to 
be,  that  all  parol  contracts  should 
be  performed  within  a  year,  and 
not  longer  to  trust  to  the  memory 
of  witnesses,  282  a.  &  a.  {a) 

FRAUDULENT  CONVEY- 
ANCES. 

Of  these  and  other  alienations  and 
payments  in  contemplation  of 
bankruptcy,  '37 ^  &  n.  (c),  262  a 
What  conveyances  are  deemed  fraud  u- 
lenX  as  against  creditors  by  13  Eliz. 
c.  5.  and  what  sales  are  thereby 
rendered  void,  257*  n.  (a) 

None  shall  be  so  deemed  unless  the 
grantor  be  indebted  at  the  time, 

257  a.  &  n.  (a) 
Of  the  effect  of  possession  and  visible 
ownership,  after  a  sale  or  writ  of 
execution,  258-  n.  (a) 

None  but  creditors  can  take  advan- 
tage of  this  statute,       258.  259  a. 

k  n.  (a) 
A  voluntary  settlement  is  only  evi- 
dence of  fraud,  258 
If  an  heir  make  a  fraudulent  con- 
veyance to  defeat  his  father's  cre- 
ditors, any  one  of  them  may  take 
advantage  on  this  statute  on  the 
pica  of  ricns  per  discent,      259  a. 

n.  (a) 

What  conveyances  aredccmed  fraudu- 
lent as  against  bond  fide  purchasers 
by  27  Eliz.  c.  4,  259  a 

Whatever  is  deemed  fraudulent 
against  creditors  under  the  former 
statute  is  so  against  purchasers 
under  the  latter,  260  a 

A  deed,  fraudulent  in  its  creation, 
may  become  good  by  matter  ex 
post  facto,  if>id. 

FURNITURE. 


S6S 


A    TABLE 


FURNITURE. 


Of  the  remedy  of  a  landlord  of  a  fur- 
joished  house  for  the  loss  of  his 
furniture^  Page  81a.  n.  (6) 


G. 

GAME, 

May  be  killed  by  a  servant  in  the 
presence  of  his  (qualified)  master, 

196  b 

GAMING. 

A  note  lent  knowingly  to  a  man  to 
game  with,  is  void  in  the  hands  of 
an  innocent  holder,  274  a 

But  the  statute  does  not  extend  to 
bare  loans  of  money  for  that  pur- 
pose, vt  sevible,  27 4>  a.  n.  (fl) 

GAOLER. 

The  marshal  of  king's  bench  prison 
is  not  bound  to  receive  a  declara- 
tion against  his  prisoner  before  bill 
filed,  64  a 

If  baron  and  ferae  are  both  in  execu- 
tion, and  the  feme  only  escape, 
case  lies  against  the  gaoler,     6*5  a 

So  for  the  discharge  of  an  insolvent 
debtor  by  the  justices  at  an  im- 
proper adjournment  of  the  quarter 
sessions.  65  a.  n.  (a) 

So  for  a  discharge  by  a  court  not 
having  jurisdiction,  ibid. 

For  a  voluntary  escape  case  lies 
aaainst  a  gaoler,  67,  &  n.  {e) 

Under  an  execution  a  moment's  li- 
berty will  fix  the  gaoler,         ibid. 

How  far  a  gaoler  is  justified  by  a 
habeas  corpus  \ii  bringing  up  a  pri- 
soner in  execution,       67  b.  n.  {a) 

GAZETTE. 

Of  what  matters  it  is  evidence,  249  a. 

n.  (fl) 

GENERAL  ISSUE. 

What  may  be  given  in  evidence  under 

tjie  general  issue   in   assumpsit, 

X52h.  n.(fl).  153  a.  n.  (a) 


What  in  debt,       Tage  \7lh.et  seq. 

What  in  general  is  evidence  under 

this  plea,  298  a 

GIST  OF  AN  ACTION. 

In  slander,  the  special  damages  is  the 
gist,  7.  11. 

In  adultery^  the  crim,  con,  per  quod 
consortium  amisit,   27-  n.(Jb).  27  &• 

n.(«) 

In  deceit,  the  scienter  of  a  defect, 
30  a.  n.  (a).  3  lb.  n.  (a) 

In  trover 9  the  conversion  is  the  gist, 
and  the  finding  the  inducement 
only,  33 

In  detinue  the  detainer  is  the  gist,  51 

In  assumpsit,  the  fraud  and  delusion, 

152a 

Where  a  specialty  is  not  the  gist  of 
the  action  but  inducement  only,  a 
general  defence  is  allowed  by  the 
plea  of  nil  debet  in  debt,  which, 
like  non-assumpsit,  puts  the  whole 
case  in  issue,  and  no  averment 
need  be  proved  which  goes  not  to 
the  gist  of  the  action,  17O  a.  n.  (a) 

GLEBE. 

In  what  cases  a  terrier  is  evidence  of 
the  extent  of  a  glebe,     248  a.  n.(a) 


H. 

HABEAS  CORPUS. 

How  far  a  gaoler  is  justified  in  tak- 
ing up  a  prisoner  in  execution 
under  this  writ,  67  b.  n.  (a) 

HAND-WRITING. 

In  what  cases  a  writing  shall  be 
proved  by  comparison  of  bands, 

236.  &  n.  (b) 

How  the  hand-writing  of  a  party  is 
to  be  proved,  256  a 

In  what  cases  entries  of  payment,  or 
of  the  delivery  of  goods,  made  by 
a  person  since  dead,  are  good  evi* 
dence,  282  a.  n.  (6).  283  a 


HEARSAY, 

Is  good  evidence  of  a  pedi 
so  is  reputation, 


and 

233  b 

la 
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In  geaeral  kearsay  is  not  evidence, 

^Qgc  S94b.  etaeq. 

But  this  rule  has  ia  some  cases  been 

departed  frora,  2^4  b.  n.  (p,  d) 

HEIR. 

What  chattels  belong  to  the  heir, 
and  what  to  the  executor,  54 

An  heir  may  bring  detinue  for  an 
heir -10001,  50. «.  (a) 

By  what  coveoants  an  heir  shall  be 
bound,  and  of  what  he  may  take 
advantage,       158  b.  &  n.  («).  159 

Of  judgment  in  ejectment  against 
him,  105 

Of  assets  real,  and  herein  of  the 
plea  of  rtens  per  discent^  whicb, 
though  it  admits  the  deed,  does 
not  admit  assets,  175 

And  it  is  enough  if  |)iaintiff  prove 
assets  any  whece,  for  assets  or  not 
is  the  issue,  ibid. 

The  heir  is  considered  to  take  by  de- 
scent, though  his  ancestors  devise 
to  him  chargeable  with  debts,  for 
that  docs  not  make  him  a  pur- 
chaser, ibid. 

So  if  the  heir  take  under  a  voluntary 
settlement,  which  is  void  as  to 
creditors,  175  a 

Under  the  plea  of  riens  per  dUcent 
an  extent  may  be  given  in  evi- 
dence, ibid. 

Where  the  whole  of  the  lands  can  be 
taken  for  the  ancestor's  judgment 
debt,   and  where  a  moiety  only, 

ibid, 

Thout^h  an  heir  alien  before  suit,  he 
shall  be  liable  to  the  value  of  the 
land  descended,  iHd. 

An  heir  cannot  have  a  defence  at 
common  luw,  and  on  the  statute 
of3&4  W.  &  M.  c.  14.  176* 

A  man  cannot  be  charged  as  a  col- 
lateral heir  without  a  special  de- 
claration, 176  a 

A  reversion  expectant  on  an  estate 
^ail  is  not  assets  to  charge  the  heir 
on  the  general  issue  reins  per  dls- 
cent,  but  one  expectant  on  an 
estate  for  life  must  be  specially 
pleaded,  ibid. 

If  an  heir  make  a  fraudulent  convey- 
ance to  defeat  his  father^s  credi- 
'  tors,  any  one  of  them  may  take  ad- 
.  vantage  of  it  on  a  plea  of  riens  per 
discentf  259  a.  o.  (a) 


An  heir  may  examine  mil  the  wit- 
nesses to  his  ancestor's  will. 

Page  264.  &«.(*) 

And  he  may  shew  fraud  in  obtain- 
ing it  without  going  into  equity, 
though  the  will  be  sworn  to  be  duly 
executed,  26& 

HEIR-LOOM. 
For  this  detinue  lies,  SO.  n.  (a) 

HERALDS  BOOKS, 

Are  good  evidence  to  prove  a  pedi- 
gree, ^48  a 
HISTORY. 

A  general  history  may  prove  a  mat- 
ter relating  to  the  kingdom  in  ge- 
neral, 1248  a 

But  an  anonymous  prinCed  history  is 
no  evidence.  ib.  n,(b) 

HORSES. 

Of  the  sale  and  purchase  of  horses 
under  a  warranty  by  the  vendor, 

32.  n.(«) 

HUE  AND  CRY. 

The  statute  of  Winton  gives  an  action 
against  the  hundred  within  which 
an  open  and  violent  robbery  is 
committed,  and  that  hundred  is 
liable  where  the  party  is  robbed, 

184 

So  if  the  {)arty  is  robbed  between  two 
hundreds,  both  arc  liable,       ibid. 

But  not  where  a  man  is  robbed  by 
his  own  servant,  ibid. 

Nor  if  the  robbery  be  in  the  night* 

lS4a 

Nor  if  on  the  Lord's  Day,  unless  in 
the  way  to  or  from  church,     ibid. 

There  must  be  light  enough  to  dis- 
cern a  man's  face,  ibid. 

By  27  Eliz.  c.  16.  notice  of  the  rob- 
bery must  be  immediately  given, 
and  such  notice  must,  by  8  Geo.  IL 
c,  36.  be  given  to  some  neighbour- 
ing constable,  &c.  t^.  185 

Notice  need  not  be  given  in  the 
nearest  village,  185  a 

The  party  robbed  must  be  examined 
by  a  justice  twenty  days  before 
action  brought,  and  give  a  bond 
to  prosecute  the  robber  when  di«- 
covered,  ibid,  &  n,(a),  187 

And  though  the  justice  live  twenty 
miles  from  the  place  it  is  enough, 
even  though  others  are  nearer,  186 

A  justice 
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A  justice  of  the  county  cannot  refuse 

to  examine,    .  P(^5^  liJ(>a 

How  the  examination  inubt  be  taken, 

ibid. 
The    party,  robbed   must    advejtise 

within  twcjity  days  in  the  Gazette, 

Ihid. 
Not  more  than  ^COO  is  recoverable, 

unless  the  robbery  be, proved  by 

two  witnesses,  1S7.  &  n.  {a) 

Action  must  be  brought  within  a  year 

and  a  day,.  .    ibid,  Sc  lu  {b) 

If  one  robber  is  taken  the  hundred  is 

not  liii^hle,    -  -  187» 

M'ho  may  bring  this  action,  ^  ibid. 
The  robbery  need  not,  be  .|>rovcd^  at 

the  place  where  laid»  ibid. 

For  nvgligence  of  fresh  suit,  another 

couiity  bhuU.  answer  for  half  da- 

nKigcs,  ibid, 

B}*^  what  evidence  thisaption  sballbe 

supported,  187  a.  n.(^) 


I. 

'JEOFAILS.    '*  ' 

Defects  amendable*  after  verdict  or 
aided  by  it,  230.  ct  seq. 

Rule  for  the  allowiance  of  amend- 
ments, ibid.  &  n.  («) 

lYhat  defects  may  be. amended,  and 
in  what  manner,     '3?0  a.  it  n.  (a) 

A  verdict  will  aid.  a  title  defectively 
set  out,  but  iiOt'a  drfectivc  title, 

321' 

Surplusage  will  not  vitiate  a  verdict, 
but  if  rep-Qgnhnt  it  will    be  void, 

ibid,^ 

If  the  gist  of  defendam'sj  bar -be  bad, 
a  verdict  will  not  cure  4t,      321  a 

A  verdict  cannot  help  an  immaterial 
issue,«>  though  it  will  an  informal 
one,  •  Hid, 

Decisions  on  the  several  early  sta- 
tutes of  jeofails)  and  particularly 
oa  32  Hen.  VIII.  c.  30. 

322.  &  notes 

The  like  on  stat.  IB  Eliz.  c.  14.  323a 

The  like  on  21  Jac.  I.  c.  18.        ibid. 

The  like  on  1.6\&  17  Car.  II.  c.  8. 

324.  a 

The  Stat,  of  4  &  5  Ann.  c  l6.     325 

None  of  the  above  statutes  extend  to 
criminal  proceedings,  325  a 


But  by  9  Ann.  c.  20.  all  the  statutct 

*  of  jeofails  are  extended  to  writs  of 

mandamus  and    informations   xjuq 

warranto,  -   '"         PageSQ5ji 

Ry  50co.  I:  c.  13.  'after  verdict 
judgment  shall  not  'be  stayed  or 
rc^e^sed  for iarny  xlcrfcct  of  procred- 

'   ins  in  form  or  substance,  '      tiirf. 

A  defect  in  plaintiff's  chrijstian  name 

•  c'aitnot  IjC  amended  in  a  declira- 
VliOTi  6ytb6H5ye,  \    \    ibid,  i^-^otis 

All  amendments  are  discretionary  ifi 
the* court,  and  cah  oti^y  b^  allowed 

'    ort  paym<*lit  of  coils;  '  *  ' '       iiid. 

Further  decisions  on  defects  afncp.d- 
able,  '  »f  *^- 

JE^VS.  " 

Their  cens^itution  J|ijC?$^^r4ssault 
and  battery,  21  a,  2.J 

IMPROPRIATION!- .    • . 

*        •  •         ... 

The    pope's    licence'   witho\>t/  tha 

'  kin'ii's  has  been  held  good  evidence 

of  ap  imnropriatipn,      *         247  a 


INCLOSURE. 


ii 


Assumpsit  lies  on  an  award  by''tbe 
commibbioners'  Ht^der  a  private  act, 

'  *     •   129 

INDICTMENT. 

Where  an  indictment,  or  the  pro- 
ceedings under  it,  shall  be  admit- 
ted in'  evidence,     *  243 

INFANT. 

An  infant  plainliff  in  ejectment  roast 
give  security  for  costs,  Ilia* 

&  D.  (a) 

Infancy  considered  as  a  plea  in  as-' 
sump$it,  154.  &  notes 

Though  infants-  arc  only  liable  for 
necessaries,  the  law  will  not  allow 
them  to  impose  on  mankind,  154  a 

An  infant  is  liable  in  assumpsit  for 
a  copyhold  fine  paid  to  benefit  his 
estate,  but  debt  Hes  not  in -such  ' 
case,  yet  he  may  be  charged  in 
debt  for  rent  as  a  lessee  for  years, 

ibid.  155 

Ad 
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>A.n  iofani  may  take  advanCiige  of  a 
promiM*  made  to  him.  Page  155  a 

But  he  may  be  sued  for  nc^esMriesi 
for  his  wife  and  child,  ibid. 

So  in  all  casas  ex  dglicto^    ibid.  n.  (a) 

.And  he  may  bind  himself  by  single 
bill*  but  not  by  bond  with  a  pe* 
nal^,  ibid,  wu  (c) 

On  a  plea  of  infancy  to  debt  for  rent 
reserved,  t^e  lease  was  held  vpid* 
able  only  at  the  election  of  the 
Vifant  when  of  age,  177  * 

An  infant's  bond  for  necessaries  will 
not  eatingoish  his  simple  cootract 
debt.  SecMi  of  a  single  bill  for 
the  tfxact  amount.     1S2.  h  m  (b) 

A  note  payable  to  an  infant  when  he 
comes  of  age  is  good,  S7S 

INFERIOR  COURTS. 

Inferior  courts  cannot  hold  pleay  of 
any  thing  donie  out  of  the^r  juris- 
diction, fer  as  to  that  their  whole 
proceedings  are  void,  65  a.  &  n.  (a) 

How  far  a  man  acting  under  the  pre* 
cess  of  an  inienor  court  may  jus- 
tify, a^d  what  the  plaintiff  m«y 
repjy,  83 

IVhere  a  cause  is  remov^fj  into  a  su- 
perior court,  plaintiff  shall  have 
jqll  costs,  though  he  do  not  r^ 
ciover  40#.  350.  &  n.  (d) 

INFORMATION, 

Criminal,   relating  to  civil  rights, 

199.  $10 
f  n  nature  f>(  a  quo  varrantOf  see  Qyo 
Warranto'. 

INNKEEPERS. 

In  what  case  they  may  retain  until 

payment,  4^.  45  a.  &  u.  (c) 

Of  their  liability  for  goods  committed 

'  to  their  catv,  73  a.  n.  (e) 

For  selling  unwholesome  provisions 

or  bad  wine«  case  jies,    79»  n.  {b) 

INQUEST, 

Of  office,  and  of  the  tri^verse  thereof, 

215.  et  nq*  U  notes 
'^Where  evidence,  ^od  how  proved, 

2^8  b 


INQUIRY. 


After  a  nonsuit  of  plaintiff  in  re- 
plevin, defendant  may  have  a  writ 
of  inquiry  of  the  rent  due,  and 
value  of  the  distress  by  statute  17 
Car.  II.  c.  7f       Foge  58.  h  notes 

In  what  cases  this  writ  may  or  may 
not  be  granted  after  verdict,  where 
no  damages  arc  given,        ibid.  Sk 

'SS  a.  n.  (a) 

On  writs  of  inquiry  at  Nisi  Frius 
the  judge  is  only  the  sheritTs  as« 
sistant,  $8  n 

The  want  of  a  judgment  by  »  jury 
on  a  mandamus  cannot  be  sup- 
plied by  a  writ  of  inquiry,    203  a 

Special  juries  lire  not  granted  on  the 
execution  of  a  writ  of  inquiry,  but 
where  it  is  to  be  executed  before 
a  judge,  the  court  is  moved  for 
the  return  of  a  good  jury,    304  a. 

On  a  writ  of  inquiry  plait^tiiT  shall 
recover  full  costs,  though  he  do 
not  recover  40f  •  329  n 

INQUISITION  POST  MORTfiM. 

A  return  to  such  an  inquisition  as 
a  private  office  cannot  be  read 
without  a  commission ;  «fctf«  as 
to  tbe  minister's  return  to  /eom;nis- 
sions  to  inquire  into  ihe  value  of 
livings  imp.  Hen.  VIII.        228  b 

INROLMENT. 
See  Daans. 

INSOLVRNT  DEBTORS. 

For  a  disjch/trge  by  the  justices  under 
the  ^ct  37  Geo.  III.  c,  112,  at 
ai>  improper  adjoyrnment  of  tho 
Quarter  Sessions,  case  lies  against 
the  gaoler^  65  a.  n.  (p) 

On  a  plef  of  an  insolvent  ac{  to 
dfbt  of^  bond,  the  proceedings  of 
the  justices  will  be  good  evidence 
of  notice  to  the  pJajntifT  e>  n  cre- 
ditor, 173  a 

In  debt  by  an  assignee,  the  certifi- 
cate of  the  sessions  is  primd  facie 
^videnpc  of  the  idebtpr's  discharge, 

ifiid. 

Insolvent  acts  are  always  construed 

favourably  to  the  debtor,  but  he 

Q  Q  must 


/- 
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must  being  himself  clearly  within 

it.    He  is  <iischargetl  thereby  fiwm 

.    debitum  utprasenii  sokend.  inju- 

turo^  Page  173  b.  n.  {a) 

iMSPfcCTlON, 

Of  corporation  books,  where  grant- 
ed, .  210  b.  &  n.  (fl) 

INTEREST  OF  MONEY. 

Wher€  plaintiff  can  prove  payment 
of  int«?n»t  at  any  time  after  the 

'  day  defendant  must  plead  solvit 
post  ^tem^  174  a.  b.  &  rt*>tes 

'What  is  evidence  of  payment  of  in- 
terest on  an  old  bond,  Aid. 

Where  plaintifl'  shall  recover  interest 
after  action  brought,  QJS.h'w.ib) 


INVENTORY. 

On  flent  adminifftraxit  pleaded,  plain- 
tiff cannot  give  in  evidence  a  copy  I 
of  defendant's  inventory,  delivered 
by  him  into  the  spiritual  court,  un- 
less it  be  signed,  but  other  evidence 
of  assets  may  be  given,         140  a. 

n.  (a) 

An  inventory  taken  by  a  shi&riff,  uft- 
der  an  execution,  is  good  evidence 
of  the  quantity  and  quality  of  the 
'goodfe,     -  24<)a 

.  JOINT.  AN D  6 EV  ER AL.  . 

A  joint  action  for  slander  cannot  be 

brought  against  two  speaking  the 

same  words,  5 

Of  two  partners,  one  only   may  be 

sued  on  a  deakng  iwith  boih*, 

152  b 
Plaintirf  declared  separately,    ^fter 
having  held  two  to  bail  on  a  joint 
writ.     These  proceedings  were  set . 
aside.  ihid.  o.  (a) 

Where  a  joint  action  lies  against  se- 
veral', whose  names  are  nbt  known, 
the  oihcrs  may  be  declared  against 
simUi  cum,  Spc.  ; '  ibid. 

Of  actions  on^  joiiit  bnd  eieVefal  cbve- 
nants,  1^7  a 

In  debt  founded  on  a  tort,  one  de- 
fendant may  be  acquitted,  and 
the  bthei^  found  guilty;  but  in 
debt  on  a  contract  (which  is  en- 
'  tire)  the  verdict  must  be  a'gai'nit 
Allorrtoht,     ■      •  '188  c 


So  in  debt  for  a  penalty  against 
*  veral,  only  one  penalty  can  be  re- 
covered, -Pflg^  189 

•Where  several  join  in  ftpplving  for  a 
mandamus,  they  mir&t  An  jdifa  In 
an  actibu  for  a  Mfst  neturn,      202 


JOINT  TENANTS. 

Where  one  joint  tenant  tnay  maintain 
trover,  34  b.  35.  &  n.  (A) 

Or  repfevih,  53 

Ot  ejectment,  102.  107.  I09,a 

!See  Tenant  in  CoiikoK. 

rssuE, 

As  a  word  of  procreation. 

In  what  cases  the  issue  aife  bound 
by  a  recovery  against  tenant  in 
tail,  230  a 

ISSUE  AT  LAW. 

Wbere  the  substance  is  found  by  the 
verdict,  the  issue  is  well  main- 
tained, 6i.  66 

An  issue  on  the  sufficiency  of  lands 
descended  to  an  heir  is  oad,     176 

If  the  issue  hejeoffavit  vel  non^  and 
a  deed  of  feoflfraent  and  livery  be 
proved,  no  evidence  can  be  given 
that  it  was  made  by  covin;  seats 
if  the  issue  be  seited  or  not  seised, 

257.  258  a 

The  truth  of  a  plea,  which  is  to 
be  proved,  must  have  reference  to 
the  time  when  the  issue  was  taken « 

1       •  -     ^^^ 

On  non  est  factum  pleaded',  the  issue 

is  not  proved  by  producing.a  deed 

with  the  seal  torn  off,  ibid. 

Whatever  is  material  to  the  issue, 
each  party  must  be  prepared  to 
support  ot  deny,  297 

What  constitutes  an  issue  well  joined, 
299  to  303.  &  notes,  passm 

By  w^at  evidence  issues,  joined  in 
replevin,  may  be  supported — Sec 

R£FL£VIN. 


,        J. 

JUDGMENT. 

Upon  a  judgment  on  a  sei^fa,  oa  « 
recognizance  in  K.  )B.  debt  lies  in 
C.B.  167.  n.(iO 

Se 
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S«  if  the  ncogakance  be  iakeu  in 

-    chancery,  debt  lies,        PagelGj' 

n.  (fl) 

So  in  B«  R*  on  a  judgmeat  in  C.  B. 
after  a  wrii  -of  error,  ibid. 

So  in  B.  R.  after  error  brought  in 
Exchequer  Chamber,  ibid, 

5o  after  error  depending  in  parlia- 
ment, ibid. 

So  on  a  judgment  in  a  London  court, 

ibid. 

So  on  a  fofeign -judgment,      ibid.  6c 

]67a.  n.(6) 

So  for  a  simple  contract  debt,    ibid. 

Cases  in  which  debt  lies  not  on  a 
judgment  recovered,  and  herein 
of  the  remedy  proved  by  statute 
48  Geo.  UI.  c.  l€.  %.  4.  l6r.  a.  (b) 

Of  tile  difference  between  an  errone- 
ous and  a  void  judgment,  66 

Where  the  sheriff,  on  executiog  a 

Ji,  fa.f  muat  abew  she  judgment, 

or  a  copy  of  it,  91  a 

Where  judgment  in  one  action  shall- 
bar  another,  49 

Where  a  judgment  shall  bind  fi^ra 
the  time  it  as  given  only,  and 
where  from  the  filing  of  the  ori* 
ginal,  105  a 

How  far  a  judgment  shall  bind  ad 
heir,  104.  105 

What  judgment  shall  begiven  against 
Mn,  \7&.€i$eq, 

JURISDICTION. 

Trover  lies  ibr  goods  condemned  hf 
a  court  of  limited  jurisdiction,     ' 

83  b.  in  fmti$ 
See  tUto  CouaTfi — Fooaicii  Jvais^ 

DICTION. 

JURY.   V 

Process,  of  the  venive  as  now  regiv- 
lated,  304  a 

Irfdde  of  impaneling  a  jury  under 
S.Geo.  II.  €•  15.  ibid. 

Juries  try  issues  a&  ^tt,  either  at 
mki  priuif  or  at  bar,  according  to 
•their  importance,  tbid.,n.{a) 

Special  jurie^,  how  struck,  jbii^  ic 
•  V      [  '     ^  ii^tes 

ilpedal' juries  not  granteble  «•  a  urrit 
of  enquiiy,  ibid,  n.  (e) 

The  party  moving  for  a  spacM  jury 


shall  jpay  for  ii,  unless  the  judje 
certify  it  was  necessary, 

Poge305a.335 

Wher^  the  jury  is  insufficient  either 
party  may  pray  a  tales,        SOS  a 

But  not  in  indictments  and  informa- 
tions without  a  warrant  from  the 
attorney-general;  so  in  a  county 
palatine,  t'^t'd.  &  n.  (a) 

In  what  cases  a  view  is  granted,  and 
how  it  is  ta  be  had,  303  b.  ^ 

n.  (a.  b) 

The  practice  of  granting  rules  for 
views  is  settled  per  ord,  cur.    306 

Challenges  may  b^  to  the  array  or 
to  the  polls,  f  ibid» 

For  what  the  challenge  to  the  array 
nay  be,  ibid,  at  n.  (e).  et  stq. 

By  whom  it  may  be  made,  30&.  n.  (a) 

I  On  what  four  grounds  the  polls  may 
be  challenged,    ibid.  307-  &  n.  (a) 
The  polls  must  be  challenged  before 
a  j  uryman  is  sworn,  307 

In  what  manner  the  jury  sholild  con* 
duct  themselves  after  they  are 
sworn,  30$ 

%  what  misconduct  in  a  jury  their 
verdict  may  be  impeached  or 
avoided,  .  ibid* 


JUSTICES  OF  PEAtiE. 

Of  actions  ag^nst  justices  of  the 

peace  and  other  officers,  and  of 

the  previous  notice  required   by 

statute  to  be  given  to  them,  S3  b, 

24.  k  notes.  24  a.  n.  (a.  b) 

Of  the  requisites  of  such  notice, 

24.  n.  (a.  b) 

For  refusing  to  examine  a  robber, 
case  lies  against  a  justice, .      64  a 

For  money  levied  on  a  warrant  upon 
a  conviction,  ivhich  was  quashed, 
assumpsit  lies,  131  a 


JLANDLORD  AND  TENANT. 

Wken  trees  afe  excepted  i«  a  lease, 
the  landloid  may  justify  an  entry 
on  the  premises,  to  shew  bis  trees 
to  a  purchaser,    '  85 

What  ckaMeb  belong  to  the  land* 

lord,  aad  what  to  the  tenaat,    34 

Q  q2  la 


S7« 
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In  what  cases  the  laadlord  may 
bring  an  ejectment,  without  pre- 
vious notice,     Paget  96.  &  n.  (c). 

^  a.  n.  (a) 

Ddinet  for  rent  against  an  executor 
must  be  brought  where  the  lease 
was  made,  but  debet  and  detinet 
for  rent  in  the  executor^s  time 
must  be  brought  where  the  land 
lies,  170 

Yet  for  rent  against  the  lessee,  debt 
may  be  brought  in  either  place, 
but  his  assigiiee  is  only  chargeable 
on  the  privity  of  the  estate,    ibid, 

LAPSE. 

Where  the  ordinary  is  not  named  in 
the  writ,  be  may  present  by  lapie,^^ 
if  six  months  incur  pendente  bnvh 

124 

And  a  lapse  will  incur,  though  the 
ordinary  be  named,  if  there  be  not 
an  actual  disturbance,  ibid. 

The  computation  ioi  time  for  a  lapse 
to  incut,  is  by  the  calendar  month, 

125 

Vide  QaA&lK  IlcPEbtT. 

LATITAT. 

• 

To  take  advantage  of  the  time  of 
suing  out  this  writ,  to  oust  a  plea 
of  the  statute  of  limitations,  it 
must  be  returned,'  and  khewn  fo 
be  continued,  and  cannot  be  given 
in  cvtdeAce,  I&l  a.  &  h.  (a) 

A  latitat  may  be  deemed  the  com- 
mencement of  a  suit,  or  only  to 
bring  the  defendant  into  court,  and 
in  the  last  case  it  may  issue  before 
the  cause  of  action  accrued ;  but, 
if  plaintiff  reply  the  former,  the 
defendant  may  rejoin  iioji  Uismn/nii 
%Q{ote  it  issued,  ^d, 

'     LAW. 

The  distinction  between  ageneral  and 
particular  I'a^  ia  this,  that  what* 
<  ever  concerns  the  king,  or  the 
whole  kingdom,  is  a  general  law ; 
bat  whatever  concerns  individuals 
is  a  particulai*  law,  2dd 

■ 

LEASES. 

Distinction  between  a  lease  for  years, 
and  at  will,  84  a.  4  n.  (5) 


I  Wbere  an  acceptance  of  rent  is  not 
a  confirmation  of  a  lease, 

P^ge,  96  b.  n.  (a) 

A  parol  lease  for  a  year  and  a  haK^ 

to  commence  after  a  lease  within 

a  year  of  expiring,  is  good  withra 

the  statute  of  frauds,  177  a* 

&  n.  (aX 
A  lease  must  be  made  and  executed 
in  the  name  of  the  principal,  bat 
where  made  to  two,  and  one  only 
seals  it,  the  other  shall  be  equally 
bound  if  he  occupies  the  land, 

Ufid.  &  n.  (() 

LEGACY. 

Assumpsit  lies  for  a  legacy,  wbere 
the  executor  has  assets,       131  a. 

&n.(«) 

The  assent  of  the  executor  to  a  per- 
sonal bequest  is  indi&pe'nsible^  and 
when  once  given  it  cannot  be  re- 
voked, 145  a.  n.  (a) 

LEGITIMACY. 

What  evidence  is  necessary  to  sup^ 
port  an  ejectment  in  cases  where 
the  legitimacy  of  the  claimant  ia 
called  in  question  ;  what  rules. are 
necessary  to  be  observed  in  such 
cases,  and  herein  of  the  acknow- 
ledged time  of  parturition,  bit 
gamy,  sentence  of  nullity,  &c. 
Ill  b  tq„^l4a«  &,  notes, ^mma^ 

The  rule,^  npiio,|>as)tardi3e  issue  aftc  r 
death,  boias^  only  between  bastard 
tigne  tLvd  muiier  jfuifgif^  114b.JI( 

,..  ,    ,      n.{a) 

A  sentence  in  the  ecclesiastical  court 
in  a  cause  of  jactiutioo  is  con- 
clusive, .244  a 

The  parish  registiy  is  good  evidence 
of  a  marriage,  247  a 

The  legitimacy  of  a  child  may  be 
prov^  by  either  parcsit/       M7  a 

LETTER  OF  ATTORNEY. 

If  A.  gives  B.  a  letter  6f  attorney  ft 
receive  money,  and  afterwards 
sues  for  it,  the  power  is  thereby 
revoked,  l$3  a 

LEVANCY  AND  COUCUANCY. 

Mcaas  the  posaesMon  of  sacfa  land 
as  will  sapport ^cattle  dvmg  ^ 
wimer,  59a.o.(i^. 

tta 
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Oa  an  avowf^  damage  feasaut  if 
plaintiff  justify  for  common,  and 
aver  thai  the  cattle  were  levatti 
and  ceiic4a»f,  he  matt  shew  that 
all  were  so,  Ftige  299 

LEVARI  FACIAS. 

Thii  writ  u  de  fsHtibiu  terrm^  and 

therefore  the  cattle  of  a  stranger, 

lecwi  and  cbacAimf ,  may  be  taken 

'  under  it,  91  ft 

UBEL. 

Libels  distinguished  from  words 
spoken,  3.  n.  (a) 

Libels  may  be  described  by  ihe  words, 
'  or  by  the  scnsci  6 

Sale  of  a  libel  in  a  shop  will  convict 
'  the  owner  of  the  shop,  iHd. 

Variance,  where  fatal,   ibid,  k  n.  (a) 

Venue,  where  to  be  laid,        ibid.  & 

n.(6) 

An  advertisement  banajide  to  investi- 
gate a  fact  is  not  actionable  though 
injurious,  10.  n.  (a) 

Kor  is  a  fair  critique  on  a  composi- 
tion, ibid. 

Nor  a  fiur  comment  on  a  public 
amusement,  ibid, 

Kor  is  one  newspaper  charging  ano- 
ther with  scurrility,  ibid. 

Kor  is  a  true  account  of  what  passes 
in  Court  or  in  parliament,       ibid. 

Nor  is  the  pubHcacioo  of  a  court 
marshal  sentence  by  tka  president, 

ll.n.(6) 

Kor  to  carijoature  an  author's  lito« 
rary  character,  ibid. 

Where  separate  passages  of  a  libel 
are  set  out  in  the  declaration, 
they  should  be  described  as  dii- 
tinct  parts,  ibid. 

Limitation  of  this  action,  a 

Sie  ScARD.  Maovat.  SLAKDaa. 

UEN. 

What  gives  a  right  of  lien,  and  how 
far  the  same  extends,    45  a.  n.  (c) 

UGHTS. 

For  stopping  up,  or  obstructing  an- 
cient lights,  case  lteS|and  by  whom 
at  may  be  brought,        75  a.  b.  & 

notes 


UMITATIONS,  STATUTE  OR 

This  statute  does  not  extend  to  an 
action  for  an  escape,  for  it  is 
founded  ia  aialr/fcto,       Pagt  69  b 

This  statute  must  be  pleaded  (for  it 
cannot  be  given  in  evidence  on  the 
general  issue),  148  a 

And  it'lrelates  to  the  time  of  plead* 
ing,  iW  n.  (*) 


It  is  pleadable  in  two  forms— aojs 
a$auntptU  infra  its  oaaof,  and  o^ 
tio  non  accrevii  Uffra^  ^c.        ibid* 

And  it  IB  a  complete  bar  to  every 
demand,  notwithstanding  intei^ 
^ning  acu,  ibid. 

Except  accounts  current,    ibid»l50 

And  also  rights  interrupted  by  dis- 
ability, as  a  departure  beyond  seas, 

sW.. 

But  where  plaintiff  or  defendant  ate 
beyond  sea  this  statute  runs  not, 

ildd^ 

Ireland  is  considered  beyond  the  seas, ' 
but  Scotland  is  not,  ibid* 

When  the  statute  has  begun  to  run^ 
no  subsequent  disability  will  stop 
it,  ibid.' 

Cases  of  a  new  promise,  by  which 
this  statute  is  prevented  from  at- 
taching, 148  b.  &  n.  (n) 

Also  of  a  plea  of  this  statute  by  seve* 
raly  and  a  new  promise  by  one  only* 

149  «•  &  u-  (fl) 

Of  this  plea  by  executors  and  against 
them»  150.  150  a.  &  n.(a)> 

Where  actio  non  accrtvit  is  the  pro- 
per plea,  151.151b 

Of  the  issuing  and  return  of  process^ 
to  take  cases  out  of  the  statute, 
150.  &  n.  (a).  151.  &  n.  (a) 

An  informal  writ  will  save  the  sta- 
tute, 151.  n.(a) 

And  so  will  a  plaint  in  an  inferior . 
court,  t^id. 

But  the  statute  will  attach  pending 
a  suit  in  equity,  unless  the  plain* 
tiff  be  stayed  by  an  injunction,  ib. 

Of  the  issuing  of  a  writ  to  save  this 
statute-^ce  Latitat. 

LIMITATIONS  OF  ACTIONS. 

In  slander,  two  years,  wheie  the 
words  are  actionable>  and  the  spe* 
cial  damage  is  not  the  gist  of  th^ 
actioni  '  1 1 


Sf4 

Iir  assault,  four  yesLts,       Page  92  a 
In  adultcFy,  six^yaan,  28  a 

la  assumpsit,  six  years,  148  a 

In  trespass  for  mesoa  profits,  six 
years,  S.  &  n.  (c) 

On  Stat,  of  hue  and  cry,  a  year  and 
a  day,  187-  ^  n.  (b) 

Foot  forfeitures  on  penal  statutes  to 
thekingf  two  years,  194  a 

The  like  to  the  lung  and  prosecutor, 
one  year,  iUd. 

And  in  default  (for  the.  king  only) 
only  within  two  years  after  that 
year  ended,  ikid. 

N.  B.  The  statute  of  Tillage  is  ex- 
cepted out -this  statute. 

tlVERY  OF  SEISIN* 
See  Sbisiv. 

LOCAL  CUSTOMS. 

Assumpsit  lies  against  a  parson  for 
not  keeping  a  bull  and  boar  where 
there  is  a  custom  that  he  shall  dq 
so,  73  b 

And  that  too  at  the  suit  of  CTery  in- 
habitai^  prejudiced^  ibid, 

LOCAL  ANP  TRANSITORY, 

In  slander,  where  the  place  laid  in 
the  declaration,  as  that  where  the 
words  were  spoken,  is  not  laid  as 
S  ?enue,  it  must  be  proved,       5  b 

So  where  the  justification  is  local, 
the  trial  must  be  had  in  that  place, 

On  a  plea  of  jtatification  defendant 
is  not  bound  to  traverse  the  place 
laid  in  the  declaration,  go 

Actions  against  justices,  Arc.  must 
be  laid  in  the  proper  county,     23 

Trover  is  a  transitory  action,  there- 
fore the  conversion  may  be  laid 
here,  and  proved  in  Ireland,   46  a 

But  in  tr.  qua.  claus,  fregft\  it  is 
otherwise,  ibid.  n.  (c) 

An  action  for  a  false  return  may  be 
brought  either  in  Middlesex  or 
where  the  return  was  m^a^ic,'  ^4  a 

In  covenant  where  the  privity  of 
^iiofi  h  tr^nsfenred,'  ^  m^  be 
brought  where  the  covenant  was 
made  or  where  the  land  lies,  l60  a 

Action  on  bond  dated' at  Port  St. 
David  iB>  thereby  made  locid,  170 
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Debt  fof  rent  or  the  stat  S2  Hea. 
VIIL  c.  37 9  is  a  local  action, 

Poge  177  » 

By  21  Jae.  L  c.  1.  t.  B.   in  all  suits 

on  penal  statutes  the  offence  must 

be  laid  in  the  proper  county, 

195  a.  &n.  (0.  196.  &n.(a) 

LORD'S  DAY. 
See  Sunday. 

LUNACY. 

In  debt  on  bond,  lunacy  of  the  ob* 
ligce  may  bo  given  in  evidence, 

172  a 

How  an  inquisition  of  lunacy  is  to 
be  traversed,  2l6a 


!fe« 


M. 

MAIHEM, 

In  what  cases  justifiable,       18,  19. 

Be  notes 

Damages  may    be  increased  itrj^r 

visum  xulntriSf  21  a 

MALICIOUS  PROSECUTION. 

DiiTercnce  between  a  civil  suit  and 
an  indictment,  1 1 

A  suit  being  a  claim  of  right,  this 
action  lies  for  suing  me  ahqud 
causd,  ibid. 

So  for  a  suH  in  a  court  tiot  having 
cognizance,  .  Und.  tc  n.  (p) 

There  are  three  grounds  for  this  ac- 
•  tion :  1 .  Damages  to  a  man's  fame  j 
2.  Danger  of  life,  limb,  and  li- 
berty.; 3..  Damages  to  a  man's  pn>- 
perty,  as  payment  ef  costs^  &c. 

ibid.  n.  (a).  13 
For  holding  to  baiU  the  bail  requir- 
ed must  be  excessive,  12  c 
And  the  declaratipn  ipust  shew  the 
special  grievance,  12 
This  action  lies  not  till  the  first  is 
'  doterminecL  and  is  shewn  to  be 
unjust,                      ^.!^  %  4(  B.  (a) 
Nor  until  the  plaitftiff  is  d^ni^ed, 

15 
No? 
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Nor  wlicre  the  first  SQit  was  vexati- 
ous only,  P^gf  13 

Other  groan Jfl  of  action  are — pt^in- 
tiif 's  damages,,  his  innocence,  and 
defendant's  malice,  J  3  a*  14 

These  actions  not  favoored,  14 

Want  of  probable  ca4se  au(]  malice 
in^ust  both  be  proved,  ibid. 

The  jury  find  the  facts  implying;  a 
want  of  probable  cause,  and.  the 
judge  determines  if  they  amount 
to  want  of  probable  cause,      ibid. 

Other  evidence  necessary  to  support 
this  action,  14,  15 

In  an  action  against  several,  if  one  is 
found  gnilty  it  is  enough,      14?,  & 

Damages,  if  to  be  severed,  quctre,  15 

Where  trespass  is  the  proper  remedy, 

and  where  case,    '  *  15, 

n.  (fl) 

MANDAMUS. 

The  granting  of  this  writ  is  discre- 
tionary in  the  court,  199 

The  court  will  nut  grant  this  writ 
where  there  is  any  other  specific 
remedy,     }^J9,  n.  {a).  199  b-  n.  (a) 

A  writ  of  this  nature  wilt  be  granted 
to  examine  witnesses  in  India  or  in 
the  British  Colonies,      199.  n.  {b) 

This  writ  is  never  granted  till  the^e 
is  a  default,  199^'  201 

Nor  against  a  mere  ministerial  offi- 
cer to  ^o  his  duty,  ifnd. 

Nor  against  a  visitor  to.  compel  a 
visitation,  ibid. 

But  to  determine  a  disputed  election 
it  lies  against  a  visitor,  tbid.-  u.  (A) 

This  writ  lies  to  restore  as  well  as  to 
admit  one  to  his.  right  in  numcr* 
ops  cases,  199  ^«  &  n.  (a) 

Cases  of  the  grant  and  refusal  of  this 
writ,  199  h,  n.  (fl) 

The  nature  of  the  office  must  appear 
to  the  court,     199  a.  1A9  ^  Q-.(p) 

With  a  private,  ofiice  th^  court  will 
not  iiUer fere,  199  h.  ;>,  (a) 

The  writ  must  be  directed  tp.the 

,  party  ^omplf^i^e^  of,  ,and  on  him 

the  rule  to  shew  cause  must  be 

served,  20(K  6c  n.  (a) 

IVhere  the  writ  is  directed  to  several, 

20t).  n.(a) 

Where  it  will  be  granted  in  the' first 
instance,  200.  &  n.  (ff) 


Wbeie  ao  aiBdavit  must  J^  filed. 

Page  200  a.  &  u,  (ff) 
Wjiere  the-court  will  order  books  and 
records  to  be  inspected  and  copies 
Uken,  ibid. 

One  writ  will  9ot  Ue  to  restore  seve- 
ral persons,  ,  200  b.  6c  n«  (a) 
But  two  writs  may  be  granted  on  the 
application  of  different  parties,, 

201  a.  n.(Ji) 

To  the  steward  to  hold  a  court-leqjr, 

the  court  will  grant  this  writ,-  IJOl. 

201  a.  n.  {b) 

How  the  court  will  force  obedience 

by  a    corporation   to.. the   king's 

charter,  and  to  its  o^o  writ,  ^00. 

201  b.  202 

Where  no  return  is  mi^4l&  tb^  coajft 

will  grant  an  attachment,       202. 

&  n.  (4) 

If  the  return  be  good,  but  the  mat* 
ter  false,  case  lies  in  B.  R.  only, 

202.  202  a.  203  a 

And  in  such  case  the  return  may  be 
traversed,  o4  a 

But  no  action  lies  for* a  false  return 
unless  judgment  be  given,       ibid. 

n,(6) 

Where  a  false  return  is  made  by 
several,  how  the  action  must  be 
brought,  :  202 

If  no  person  be  so  interested  as  to 
bring  an  action  for  a  false  return, 
the  courrwill  grant  an  informa- 
tion against  the  person  making  it, 

.  ibid,  203  a 

But  before  information  the  rctur^ 
must  Uc 'filed  and  allowed,     203'a 

Where  thf?  return  is  falsified  a  pe- 
remptory roahdamuswill  be  grant- 
ed, 202  a 

Where  the  issue  on  the  facts  of  a 
return  is  to  be  tried,    202  a.  n.  (c) 

The  Stat.  9  Ann.  enacts,  1st.  thilt 
a  return  shall  be  made  to  the  first 
writ ;  2d.  that  the  persons  prose- 
cutiiig  'may  plead  to  or  traverse, 
the  facts  in  the  return  on  which 
i>suc  may.be  taken  on  a  demurrer, 
ujid  'costs  shall  be  given  if  the 
par,ty  l^tve  judgment ;  an^l  3d.  a)l 
the  Stat,  of  jcottkils  shall  extend 
^Q.a.roa|[>damus,  205 

TJie^want  pf  judgment  by  a  jury 
canno^  be.  sjupplied  by  a  writ  of 
enquiry,  20^  a 

In 
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In  caM%  to  which  the  stat.  of  9  Ann. 
do  not  extend^  fbe  partiet  must 
proceed  by  councef-Q^mmen  law, 

A  wnt  01  error  is  no  supefMdcas  to 

A  pertmpiory  miuidanHiv       «6id, 

IVbat  »ball  be  deemed  a  gopd  writ, 

2Ma.  &  n.  (a) 
Wbi^ta  good  return  ^bePDto«   Md.  to 

209.  ii  notes,  fOMt/M 

The  return  must  be  certain  to  every 

anteat^  205«  &  n.  («).  206  s. 

&  n.  (a) 
And  where  the  Writ  is  to  restore,  tbe 
return  mnst  accurately  shew  the 
power  and  cause  of  amotion, 

205  a.  &  n.  (h) 

How  a  misnomer  in'ibit  writ  is  to  be 

taken  advantage  of,      -  $05 

How  a  power  of  amotion  by  a  «>r- 

poration' is  to-be  ex^utcd,      206 

What  shall  be  deemed  gofnl  evidence 

ou  the  traverse  of  a  r«lurn»  209  a 

ICANQR. 

The  boundaries  of  a  manor  tnay  he 
proved  by  an  old  terrier  or  survey, 

S48a 

Maps. 

Ancient^  where  admitted  in  evidence, 
\'   -  24a.  Ik  n.  (fl) 

MARRIAGE. 

What  is  evidence  of  a  marriage  in 
fact,         27  a.  h.  (c).  28.  Sc  notes. 

112.  l3d,pdMfw 

Not  necessary  to  be  by  the  rights  of 
the  English  church  to  maintain 
an  ictson  for  adultery,     '      28  a 

Nor  docs  the  act  extend  to  marriages 
between  Qstakers  or  JetVk,  or  to 
nmrriages  in  Scotland,  or  bipyond 
sea,  lisb,  H4 

A  sentence  of  nullity  of  marriage  in 
the  ecclesiastical  coQrt  is  good 

'  until  repealed.        Hid.  244  a.  & 

In  what  cases  tbe  toartios  Must  pfove 
^     all  the  ceiemoMes,       ..       li4a 
Of  the  plea  0/  unqua  aeantple  whf  re 
,  good,  11$  a.  136  a 

Under  tliis  issue  the  IQn&^ria^c  shall    [ 
not  be  uicd  by  a  juiy^  lis  a 


An  infant  may  maintahi  an  actios 
for  breach  of  a  promise  of  tfftaf- 
"««•.  Page  15*  a 

Pronrises  of  marriage  arc  not  within 
the  Stat,  of  Frauds,  280f 

The  parish  registry  or  a  copy  of  It  U 
good  evidence  of  a  marnage, 

247  A 

MASTER  AND  SERVANT. 

A  master  m^y  have  an  action  for 
money  received  and  given  away  b^ 
'his  servant*  35  a 

Where  a  taking  by  a  servant  will 
charge  his  master  in  uover,  and 
.    where  a  refukltl   by  a  servant  it 
>  evidence  of  a  conversion  by  the 
■  -  masted*  47 

In  what  cases  a  master  is  liable  for 
the  acts  or  misconduct  of  his  ser- 
vant, 70  b.  &  n.  (11).  77.  Sc  n.  (/). 

7S.  n.  (b) 

Where  the  roaster  shall  sue  Cur  an  in- 

^  jury  done  to  his  servant,         19  a« 

78.  &  n.  (6) 

Who  shi|ll  be  deemed  a  servant,    f*. 

A  servant  may  justify  iin  assault  in 

defence  of  his  master,        '.      18 

MATTERS  OF  LAW. 

If  they  go  not  to  the  gist  of  tfae-M* 
tion  they  are  to  be  pleaded,  bat  t| 
they  do  and  Amount  to  the  geiie^ 
ral  issue,  they  may  be  pleaded  gr 
^ven  i»  evidence,      153.  it  a.-^ 

MAY-FAIR  REGlSTRTr 

Ilai  becft  admitted  aft  evidence  of  ^ 
tearri^,  and  also  rejected,    *  28. 


-  »»         • 


MEMORANDUM. 

Though  the  memorandom  in  aded^ 

ration  refera  to  a  time  befota  iha 

cause,  of  action  a<96rtted,<yel  it  is 

no  ground  of  noiiiasi;;.  '.  ..17^.  lb 

lu  (4).  137'  137  a.  a.  (a) 

MERCHANDlZEt 

Sale^  of,  their  validity  m4y  be  tned 
in  trover,  35  a.  fu  JJj) 

MERCHANT. 
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MERCHANT. 
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,lf«rcbaiits  accounti,  or  accounts 
current,  tneAtioned  tb  tbe  SutJille 

^  of  Limitatiausv  are  only  fuch.  as 
consult  of  muuial  and  i«ci|pNirtkl 
drmands  bciwvcn  two  penoq^  in 

^    ti^c,  Pag€  150 

-  MESl^E  TftOFITSw 

tn  an  action  for  them  after  ojecfmcht 

plaintiff  can  aniy  recover  from  the 

'-■    time  of  the  demise  laid,    87.  S^  a. 

«.(«), 

The  costs  of  ejectment  mav  be  reco-  j 

*  vered  in  this' form  of  action,  87  a.  \ 

*    ^1.  (c).  88  a.  89  \ 
IVhAl  must  be  proved  to  maiDta»A  it, 

§7.  87  a.  «e  rt.  (fr) 

i¥bere    brought    liy'   the.  nomtn&i 

plaintiffy  he  must  give  security  for 

cost«,  89 

Limitation  for  bringing  this  actidn  is 

BIX  years,  88.  Ac  ii.  (c) 

MtSBEliAVlOR, 

By  sheriiTs.  and    other  mimstcrial 

officers^  64 

A.sberiQf'^  oflSce  i^  lx>Ui  judicial  und 

, .  miniocrial.  (U.  nAa) 

Tor  what  j^rt  of  misbehavior  in  a 

.    sheriff^  case  lies,  .     •    ihid, 

(^oic  Jies  for  any  misbehavior  if  a 

'ministerial    office,    whereby   the 

.plaiotiffis  dagmified;  as.a.&lsc 

retuni-Hau  cscapc^-cxtortioti — an 

^  improper,  execiitiaii-^eoyjiift.  a 

*  poll  to  a  candida;u7-a  maUcious 

*  suspension  from  an  oflic««  *kc. 

64  to  66*  &  notes 


MISNOMER. 

Hoai  imd  jn*  whatcases  &  corpointion 

•  *  may-take  advantage  of'  a  mitno- 

^  mcrjn  a  mandamus,       - .     205 

IfODO  ET  FPRltfA. 

«p  *«  *.    «     .^^     *^     •>      * 

Wiiere  .modo  et  forma  is,  the  sub« 

\  itance  of'  tbo  issued   it  must  bcf 

-proved,  300  to  302.  &  notes 


Where  txfdMbVk'  appufteiiiiat  Id  k 
fon  is  inclosed,  ami  part  <»f  ft  is 
a(Hotf6d  to  Yh«  farm,  the  former 
viodus  iball  extead  to  die  inclo- 
sure^  -  P«^  191 A 

The  similituda  of  a  deceased  pcnon'a 
writing  nayte^|iv«D  in  evidenet 
to  prove  hiS'  entry  of  a  modus, 

-  . .  . . .  *  ^       S8o  b 

But  in  such  a  ^ase  tKe  same  evidence 
wma  njccted  by  YmH^  J.        UnSL 

MOKOPOLlW/        i 

All  %m  declfured  illegal  by  statuta 

:  21  Jhc.  I.  c.  3.  and  Lst^  $.  J.  laid 

down    <livert     rUlea   coocevaiaf 

tb^m,  7^4 

There  arc  tbico  ioctdante  to  awry 
monopoly,  'i6\ 

See  Pateht."  ,  •     .     . 

MONSTRAM»  .DC  DROIT.    ^ 

Wh<»  first  tttbstitdted  fora^palllsoft 

ofrigbt*     .       ,    .,  ^lim 

Diif^nce  between  traverse  and 
fkonttrans  de  droit ^  in  pleading, 

5cc  a/«o  Travcrsb. 

MOW  D'ANCESTOR. 

For  whom  tb|^  AvrttrliMi  and  what 
damages  are  recbvcirable  uodev  iC 

-  ^      '•  '  -  1120 •;  ik(ay 

. ."    \  f     *     ';      .^  '■•         ^'*-*  .* 

-  ;.  -        MOXTGAGE. 

Of  prpoecdingii  in  ejectment  b}* .  a 

mortgagee,. and  in  xvliai cases  he 
..  yoMA  Mixe  .the ,  tenant.- iiutico .  t^ 

quit,  *  _  '  96j.^.n46) 
What  sort  of  title  ^.  nvutga^,^  must 

prove  4o4iupport  an  cjcctment|and 
,  wKcQihc  sbi^ll  have  thcx, bcjitciit  of 

anr"  outstanding  term  to  protect 

^  bi'm,^  ^n^  herein  of  the-  condition 

^  >oC  a  secoDct  mortgagee,'  1 10  tL  & 

•  .  **  •  'j.  *:  .T'*-.  *       *    vu  '  ».ii«W 

,^/      MOVBAALES. 

» 

W^lkt  are'sb,  and  what  things  ate  ap- 
pcudub^  tojk  freehold,   ,    /      34 
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W8^ 

MUTUAL.  DEBTS. 

*Wbi|t  are  sadeexQcd,  and  capable^o 
be  }tt  9fi;  Pifges  17a  «.  to  1852^  & 


A  TABLK 


NAVY  OFFICE. 

Tkw>f  of  thft  custom  of  plotting  Dd. 
against  a  name  m  this  regis  try,  is 
good  evidence  of  a  deatb^      249  a 

NE  ADMITTAS, 

It  a  wfil  to  the  hishop  to  stop 
strangers  from  presenting  pending 
a  writ  of  ptare  tmpedit^  124 


NEGATIVE, 
Where  to  be  proved. 


^97 


NEGLIGENCE  OR  FOLLY. 

(V  injuries  arising  from  these  causes, 

25 
fV  the  distinction  between  involun- 
tary injuries,    and  those   arising 
from  folly  or  negligence,  the  jury 
are  lo  judge,  25.  ic  n.  (a) 

For  w)iat  this  action  lies,       iiid.  & 

25  a 
What  must  concur  lo  support  it, 

20  a.  D.  (a) 

Where  trespass  is  the  proper  remedy, 

and  where  case,  26  a 

NEW  ASSIGNMENT. 

In  what  cases  it  is  expedient  for  the 

plaintiff  to  make  a  new  assignment 

17.  92  to  9&«  k  notes 

NEW  TRIAL. 

Ancie&t  and  modern  rules,     325  b. 

n.  (fl) 
As  to  the  principle  on  which  a  ver« 
diet  may  be  set  aside,  and  a  new 
trial  granted,  there  is  ho  absolute 
rule,  for  it  depends  on  circum- 
stances, and  the  legal  discretion  of 
the  coujrt>  325  b*  to  327.  &  notes, 

passim 


Cases  in  whiclb  the  court  wiH  grant 
or  lefase  a  new  toial,    Tagg  325  b. 

No  new  trial  will  be  granted  aflcr 
motion  in  arrest  <^  judgment,  if 
the  parly  has  ktiowied^  of  the 
fact  at  the  time,  325  c 

Nor  upon  part  of  the  record,  or  for 
one  defendant  only,  326  U 

Mode  of  proceeding  on  aiotion  for  a 
new  trial,  327* 

In  what  cases  payment  of  costs  is  re- 
qaired — costs  however  are  discre- 
tionary in  the  court,       328,  &  n. 

{-) 
NIL  DEBET,. 

Is  the  general  issue  in  ao  actioB  iur 
not  setting  out  tithes,     189.  u«  (^> 

Of  this  plea  i|i  debt  for  reat>  se» 
Rent. 

NIL  HABUIT  IN  TENEMENTIS. 

M'here  a  g€K>d  pica,  139 

Of  this  plea  in  debt  for  rent — Stc 
Rent. 


NON  EST  FACTUW- 

What  may  be  grren  in  evidence  u^ 
der  this  general  issue  in  debt, 

171  b.  172  a.  n.  CO 

NON  PIMISIT. 

A  proper  plea  in  debt  for  rent  whera 
there  is  no  deed,  |70 

NOTICE. 

In  what  eates  a  londlord  nanst  give 
notice  before  be  can  eject  liis  te- 
nant— ^what  sort  of  notice,  and 
how  notice  may  1^  wiuved,      96 

€i  seq. 

Wbeie  aefressary  to  be  give^i  op 
avoidance  of  ^  liiri^g,  124 

Where,  on  tht  re«iovi4pf  9  B^^eiDi^ 
or  corporate  officer,         208  a.  4 

n-GO 
NOVEL  DISSEISIN. 
Ste  Assizes. 

NULLUS 


OF  PBINCI^AI.   IfATTEBS. 
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i^CLLUS  VENTP  AD  OSTEN- 
DENDUM  BONA,  &c. 

In  what  cuses  this  is  a  good  retura  by 
tke  Bbwiff,  F^ge  53  a 

NUPER  OBIIT, 
Writ  of,  for  what  it  lies,    120  a«  n. 

NUSANCE. 

For  aoy  parttcalar  muance,  as  lay- 
ing logs  in  the  way,  case  lies,    26 

So  for  any  obstroctioa  of  a  private 
or  public  right,  74  a.  &  n.  (fl).  75 

And  every  continuance  of  it  is  a  new 
MVfie  of  action,  75.  nt  uq. 


OBLIGATION. 

« 

An  obligation  moral,  legal,  or  equit- 
able* Implies  a  duty  and  raises  an 
assumpsit,  though  no  promise  N 
nade,     130.  &  n.  (a).  132.  «.  (^) 

OFFICE. 

For  a  disturbance  in  office,  and  tak- 
ing the  profits,  case  lies,    7^  c.  & 

n.(c) 

But  plaintiff  need  not  set  out  his 
title  to  it,  though  he  must  shew  it 
was  an  ofice  in  fee,  ibid. 

And  be  may  prove  the  value  commu- 
nibus  annis^  i^i^' 

For  misbehaviour  in  an  office  of  trust 
or  duty  an  action  lies,  .  d4 

There  axe  two  sorts  of  offices,  that 
of  intituling,  and  that  of  instruc- 
tion, which  may  be  traversed, 

215 

OFFICER. 

An  officer  is  justified  in  taking  a 
man  into  custody  on  the  charge 
of  another,  though  no  felony  is 
con^mitt^d,  15.  n.(c) 

What  description  of  officers  are  en- 
titled to  notice  before  action 
brought,  and  who  may  plead  the 
^i^ral  issue,      '       23^.  24(<i) 


Under  what  sort  of  waitafito  efficcfs 
may  justify,      Peff*  23 'b.  24  a. 
33.  &  n.  (a).  83  a.  &  n.  (a) 
In  what  cases  officers  executing  pro- 
cess sra deemed  trespassers,  when 
a6tfittto,and  where  by  relation, 

ib%d» 

In  trespass  against  a  sheriff,  who  had 
levied  on  Kji.fa.  plaintiff  need  not 
shew  the  judgment,  91 » 

Secus^  where  the  plaintiff  claims  by  a 
prior  execution  that  was  fraudu* 
lent,  *trf.  &  n.  («> 

Vide  Qiyi%TAn\Mi 

OVERSEERS. 

How  far  protected  in  their  offi^ff  bj 
21  Jac.  I.  c.  12.  and  24  Geo.  lU 
c.  44.  when  actions  are  teought 
against  them,  28  b.  24  a 

Assumpsit  lies  against  all  for  lh« 
cure  of  a  pauper  at  the  requMtof 
one  only,  125  • 

OYER. 

Where  oy^r  of  a  counterpart  is  good^ 

253  a.  n.(a) 

Wherever  plaintiff  is  bound  to  make 
prot'ert,  defendant  is  entitled  to 
oyer,  254 


p. 

PAPISTS. 

Of  their  disability  to  present  to  % 
church,  125.  &  n.  (a) 

PARCENERS. 

Where  the  possession  of  one  is  <?ie 
possession  of  all,  34  h\  102  a 

They  may  join  in  a  lease  to  bring  an 
ejectment,  102 

After  partition  each  is  seised  of  a 
sq>arate  part,  and  they  may  pre-, 
sent  to  a  living  by  turns,         123.* 

&n.  (fl) 

Where  two  sisters  cannot  agree,  the 
ordinary  should  admit  the  pre- 
saiteC'of  the  dilcst,        ibid,  n.  (6) 

Thertf 
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Tkere  taty  be  m  delivery  from  one 
parcener  to  another,  or  of  things 
'  in  parcenary  to  a  third  perbon, 

Fagc  262  a 
^ee  also  T£iraKT»  iv  Coxmok. 

PARENT  AND  CHILD. 

where  a  father  may  bring  an  action 
^  for  the  seduction  of  his  child,  78. 

n.(^) 

PARTITION. 

If  co-parceners,  joint-tenants,  or  te- 
nants in  common^  make  partition 
to  present  to  a. benefice  by  turns, 
each  shall  be  seised  of  bis  several 
part  to'  present  in  his  turn,      123 

A  deed  of  partition  between  tenants 
in  commoi),  will  not  revoke  a  will, 

.266a.'n.(a> 

'•  .  i        . 

PARTNERS. 

"Partners  must  be  sued  jointly, ' 

I53b 

But  whei^  the  natnes  of  all  arc  un- 
i^nowu,  plaintiff  may  declare 
against  the  known  partners,  #t- 
muLcuM  alM^  6lc.        i6id.  n.  (a) 

PASaENG£RS»   . 

In  a  stage  coach,  how  far  the  own- 
ers are  liable  6)r  tbcir  Juggage,  if 
lost  or  stolen,  70  a.  n.  (c) 

So  in  caac  of  alpcident  or  personal  \\v 


jury, 


ibUl, 


PATENTS. 


For  an  infringcmeat  on  a  patent 
rights  case  lies,  76 

Rules  conctmipg  patents,  and  the 
specifications  thereof,    76  to  76  d, 

&  notes,  passim 

A  patent  may  be  had  for  an  old  in- 
vention newly  brought  into  £ng« 
land,  76  a 

But  not  for  a  mere  improvement  on 

.  an  old  invention  in  this  country. 

To  every  monopoly  there  are  three 
inseparable  incideuts,  76  b 


To  repeal  a  patent  a  scin  facias  \w% 

P«ge  76  c 

PAWN, 

A  banker  may  not  pawn  jeweb  en- 
trusted to  bis  care,  33 
The   owner     may    recover     gooch 
pledged   by    his   factor,   withcat 
any  tender  to  the  pawnee^     33  a., 
n.  {a\  35  b.  ta  waiis 
Where  debt  lies  by  the  owner  against 
the  pawnee,    for  goods    pawned, 
and  where  assumpsit  or  trover, 

72  a.  168 

A  pawnee  must  not  use  his  pawn 

but  in  certain  caaea,       72  a.  & 

n.(^ 

In  what  cases  the  pawnee  is  liabk, 

where  the  pledge  is  loat»     ikid,  h 

n.  (0 
VHt  Bailmevt, 

PAYMENT. 

Of  the  power  of  applying  genend 
paymenu,     174  a.  &  n.  (A).  174  b. 

&n.  (a) 

What  Is  evidence  of  payment  of  in^ 

•tercst  on  an  old  bond,  iW. 

Payment  before  the  day  may  be  gtveir 

in  evidence  on  a  plea  o(  solvit  ad 

'      diem^  ,  m^^ 

i  Where  interest  be  proved* to  have 
been  paid  at  an>  tinM  after  the' 
d«y,  defendant  must  ^Icad  sohit 
post  dii-m^  itid. 

...PEDIGREE. 

By  ancient  rolls,  or  the  bboks  in  the 
heniid's  6fBce,  a  pedigree  may  be 
proved,  ^484 

So  it  may  by  reputation,  295 

PENAL  STATUTES^ 

General  rules  conccmiug  them,. 

^   I  194  a 

Forfeitures  to  the  king,  by  statute 
31  Eliz.  c.  5.  must'be  sued  for  in 
two  years,  iM, 

And  to  the  king  and  prosecitor, 
within  one  year,        '  tfitrf. 

And  in  default  (for  the  king  only) 
within  two  years  after  that  f»t 
year  ended,  ^i^; 

But  the  Stat,  of  tillage  is  excepted 
out  of  th|s  rule,  194  b 

Wink 
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^Wliat  casc9i  krc  wkliiii  the  stat.  of 
31  Elii.  c.  5,      Pff^CT  195  c.  \96 

n.  (tf) 
Afn  what  county  or  court  these  ac- 
tions are  to  be  brought^       19^  a. 

&  n.  (6.  c) 

How  plaintiflT must  declare,  and  what 

he  must  prove,      195  a.  &  n.  (a) 

The  stat«  31  Eliz.  gives  no  new  ju- 

risdiction,  190  a 

,  To  what  cases  the  stat  2lJac.  I. 

c.  4.  extemky  ^d. 

'  A  parly  aggrieved  U  not  restrained 

by  the  Matule,  ibid. 

No  common  informer  caji  compound 

without  leave  of  the  court,     ihid, 

^Or  sue  for  less  than  the  penalty, 

196b 

An  infehiMr  must  sue  ia  proper  per- 

spo,  or  by  attorney ;  therefore  an 

infant  cannot  inform,  ibid. 

'  Defendant  may  pay  the  pendty  into 

court,  with  costs,  197 

'  No  security  for  costs  allowed  unless^ 

a  feigned  name  is  used,     197*^ 

Not  guilty  and  nil  deht  are  good 

pleas  to  a  jpenal  statute,         197 

'  Of  the  plea  of  a  recovery  in  an  ac- 

.  tion,  and  where  the  record  of  such' 

recovery  may  be  given  in  evidence 

cgknUdet€t^  197  a.  Ac  n.  (a) 

If  a  plea  ^f  a  former  recovery  be 

found  fraudulent,  defendant  shall 

be.  imprisoned  two  years,      197  a 

Several  mafters  cannot  be  pkaded 

to  a-penal  action,  tWV.  &•(«) 

The   proviso    in    the  Oxford    act, 

16  ic  17  Car.  II.    c.  8,   extends 

only  to  popular  actions,        197  a 

]  The  vexirc  shall  he  of  the  body  of 

the  proper  jcounty,  ibid. 

'  Where  a  new  trial  will  be  granted, 

ibid.  n.  (fi) 
Of  the  evidence  on  both  sides,   ibid. 

PENALTY. 

Debt  lies  for  a  penalty  given  by 

statute,  or  by  a  bye-law,  where 

/     no  mode  of  action  is  prescribed, 

167.  n.  (a).  168 

PERFORMANCE, 

,  Coniider?d  at  a  ple%  iu  covenant, 

l64a 


' 


To  covenants  in  the  affirmatlte,  de- 
fendant may  plead  perforroaoce 
generflly ;  but  ff  they  are  in  th« 
negative,  he  must  plead  it  spe- 
cially :  so,  if  they  be  in  the  con- 
junctive, defendant  must  shew 
which  he  has  performed,  and  per- 
formance must  be  in  the  term^  of 
the  covenant,  Pag€  r64  a. 

Hr  n.  (p).  to  166 

Where  two  things  are  to  be  per- 
formed, one  by  each  party,  and 
the  remedy  is  not  mutual,  plain* 
tiff  must  aver  performance  on  hjs 
part,  165  a 

Where  the  covenant  is  for  the  acu 
of  a  ttianger,  defendant  must  shew 
how  he  has  performed  it,        I66 

PERJURY. 

An  office  copy  of  an  answer  in  chan* 
eery  is  not  sufficient  evidence  to 
convict  a  man  indicted  for  jkr* 
jury,  though  perhapf  it  might  be 
enough  for  the  grand  jury  to  find 
a  bill,  239 

On  ao  indictment  for  perjury,  the 
person  injured  cannot  he  a  wit* 
n^s,  289  a 

PEW. 

For  a  disturbance  Sn  the  seat  of  a 
church  case  lies,  and  herein  of  the 
e^denceto  maintain  such  an  ac- 
tion, 76  e.  &  n«  {b) 

PLEADINGS. 

Where  the  plaintiflT  nay  take  i^d- 
vantage  of  a  fault  in  his  own 
declaration,  77  a 

Where  several  facts  m^ke  but  one 
point,  they  may  be  traversed }  and 
where  the  substantial  thing  is  put 
in  issue,  plaintiff  ought*  tO'  coik- 
dude  to  the  country,  93  a 

Where  a  deed  itself  must  be  shewn 
ill  pleading,  aqd  where  not,  249  e 
to  254.  6f'  notes,  pauim 

The  manner  of  pleading,  wh^re  a 
person  claims  by  deed,  is  not  al- 
tered by  tM  statute  »f  frauds,  851 

No  evfdence  need  be  given  of  what 
is  agreed  io  by  the  |;kadiun,  298. 

&  n.(e) 
Where 
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Where  dei^ihlant  is  unable  to  plead 
the  «pecial  matter  of  his  defence, 
IW  may  give  it  iu  evidence  under 
4  he  general  issue^        Page  298  c 

PLENE  ADMINISTRAVIT. 

In  assiimpsit  on  this  issue,  plaintiff 
mubt  prove  his  debt;  but  in  debt 
he  need  not,  for  It  is  admitted  by 
the  pica,  J 40 

This  is  a  bad  plea  ta  a  scire  facias, 
without  shewing  how,    ibid,  n.  (fi) 

Where  this  plea  is  a  good  bar,    ibid. 

To  this  plea  plaintiff  may  pray  judg- 
ment for  the  sum  adpitted,  and 
reply  assets  uUrOy  ibid, 

POLICY  OF  INSURANCE. 

On  a  dcclaratkui  for  a  total  loss,  a 
partial  loss  may  be  recovered  in 
assumpsit,  129 

POOR.  ' 

r 

Assnni^jsit  lies  against  the  ovefsecrs 
fur  the  cure  of  a  pauper  at  the 
request  of  one  only^  1*29  a 

POOR   RATE, 

Alay  be  distrained  for  before  the 
time  expires,  for  which  the  rate 
is  made,  S2  b 

Avcria  carracct  may  be  distrained) 
for  pt)or  rate,  ibid. 


POPE. 


i 


His  bull  is  evidcnco ,  on  a  special 

prescription  to  be  dMicharg«id  of 

.    lit  he,  £48 

And  the  bull  may  •be  provinl  by  an 

cxcmpliticalioa  under  the  bishop's 

seal,  ib^d^  p.  (a) 

.       -  PORTS. 

• 

The  exchequer  survey  of  the  king's 

poi'ts  is  evidence  of.  their  c^tent^ 

.  ,         .  ,      .      124S 

POSSESSIOJ^, 

Of  lands  is  «o  evidence  of  title,  but 
'possession  of  goods  is,  262  a 


Of  the  effects  of  possession    mai 

visible  ownecship,  after  a,  sale  or 

execution  against  goods.  Page  257 

a.  («}•  253.  &  n.  («> 

POWER   OF  ATTORNEY. 

See  LsTTEa  of  Attorket. 

PREROGATIVE- 

The  crown  is  not  bound  by  a  banlr- 
tuptcy  till  actual  assignment,  42^ 

The  king  cannot  lose  his  right  of 
presentation  to  a  benefice,     1 23  l> 

The  king  is  not  obliged  to  join  io 
demorrer  to  evidence,  313  m. 

-    PR£SCRIPTK>K. 

Where  the  prescription  proved  varies 

from  that  which  is  alledged,  594l- 

fi.  (6).  60'a.  n.  (a).  209 

One  prescription,  is  not  pleadable 
against  another,  74  b 

What  franchises  may  be  claimed  by 
prescription,  and  where  it  is  iie-> 
cessary  to  shew  a  grant,       212  a 

History  is  not  evidence  of  a  pam- 
cular'  custon^  secus  of  a  public 
matter,  248  a 

But  an  anonymous  pnntcd  history  is 
no  evidence,     .   ^.      ,     ilnd.  n.  (I) 

Hearsay  is  good  evidence  ,af  a  pre- 
scription,  .  295 

PRESENTATION..     . 

tthat  is  good  evidence  of  a  presenta> 

tion,  and  where  it  niay  be  proved 

'  by  parol,  105  a 

Where  the  presentation  to  a  benefice 

is  iu  the  king,  he  cannot  lose  it, 

125  b 
A  presentation  may  be  hy  parol,  and 
parol  evidence  of  it  is  good,     S95 
See  Quake  Impuut,  pauim. 

PRISUttPtlOflS^,  * 

Of  pvytti^t  «fter  a  Icaglh  of  time;, 
and  of  this  doctrine  from  the  tima 
of  Hale,  C.J.         Xf^tu&u.  (a) 

After  'thirty  yeAfs  a  ghtnt  may  be 
pr^^died,  7* 

PRIMCIPAI. 


OF  PRlNCifrAt  IfATTEES.  Stt 

PRiKCrPAL  AND  AGENT.      I  How,  wlicre  the  pfrrty  is  ordered  to 


Of  ^befT  relative  situationt  and  lia- 
bilities, oC  the  power  of  the  agent 
over  the  fsroperty  of  his  principal, 
and  herein  of  coBsignnieats,  and 
of  the  validity  of  sales  of  mer- 
chaadice,  Bage  35  a.  n.  (6) 

PRISONERS, 

How  made  over  by  the  ^heriflf  to  his 
successor,  ^8  a 

K^hcrc  a  prisoner  escaping  may  be 
retaken,     68,  69,  &  notes,  passim 

Tor  felony,  an  examination  of  pri- 
soners before  a  j  ustice  must  be  on  \ 
oath,  242  a 

Seefl2ffoEsCAP£ — Misbsxiatiour — 
Rescous — Sh  e&iff. 


PROBATE, 
t>f  a  will  is  no  evidence  of  lands 

devised,  2^^  ft 

Bed  teats  of  matters  which  concern 

the  personal  estate,  246 

Aad  it  IS  the  only  proof  of  a  right 

to^etlional  furopcrty  under  a  will, 

246a.n.(«) 

PROCLAMATION 

Of   peace,    printed    by  the    king's 
printer,  is  good  evidence,     226  a 

PROFERT. 

A  letter  of  attorney,  under  which  a 

lease  was  made,  need  not  be  pro- 

..  duced,  177  a 

Of   a  deed,   where  necessary,   and 


declare,  ^^g^  218 

How,  in  cases  of  tithe,  *cc.  whe» 
many  things  are  in  controversy^ 

ibuL 
Cases  in  which  the  court  will  grant 
or  refuse  a  prohibition,  219.  a.  (a) 
In  prohibition  plaintiff  can  ojily  re« 
cover  Is.  damages,  but  after  judg- 
ment quod  stet  prokibitio,  plaintiff 
ma^  bring  case  for  his  damages, 

219* 
How  costs  are  "recoverable,     2 1^  h. 

n.(fl) 
Distinction     between     prohibitioaa 
granted  pro  defectu  jurisdictioms 
ct  triatioais,  219  h.  &  n.  (4) 

No  prohibition  will  be  gfaiitcd 
against  the  ecclesiastical  court, 
where  they  confine  their  proceed- 
ings to  matters  merely  spiritual, 

219  b 
Allowance  of  costs  to  be  ffotn  tba 


suggesuou, 


331b 


PiROMISfi. 


A  promise  before  it  is  broken  may  be 
discharged  by  parol  agreement, 
but  not  after,  U2a,  152  b.  n.  (6) 

Oa  a  promise  to  pay  monthly,  an 
action  lies  as  often  as  the  promise 
is  broken,  156  a.  n.  (a) 

What  promise  is  required  by  the 
Stat,  of  frauds  to  be  in  writing, 

279  a.  &  280.  n.  (k) 

PROMISSORY  NOTES. 


afhtre  not,  245^.  to  254-  &  notes,  I    j^  „,ijat  cases  a  promissory  note  may 

^M«»«M«  .        •  •  •  I       ^     '_  .^^..:i 


^1 


peustm 

Where  a  copy  of  a  deed  inroUcd  is 
sufficient  evidence  on  a  profert 
made,  ^53 

If  the  matter  of  a  plea  puis  dar, 
contin.  arise  by  deed,  it  ought  to 
te  pleaded  with  a  profert,     310  a 

PROHIBITION. 

Prohibitions  are  granted  to  stay  those 
proceedings  of  inferior  courts, 
which  arc  not  warranted  by  the 
law  of  the  land,        218.  &  n.  (a) 

Mode  of  proceeding  in  prohibition, 

218  a.  U  n.  (a) 


be  given  in  evidence  in  assumpsit, 

136  b.  137 
Set  more  at  large  ante,  tit.  Bills  op 

ExCiiANOE. 

PROPERTY. 

By  what  sort  of  delivery  the  pro** 
perty  of  a  chattel  becomes  alter- 
ed, 36.  50.  n,(fl).51 

PROVISIONS. 

For  selling  unwholesome  provisions, 
case  lies,  79  h 

PUIS 
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PUIS  DAURAIN  CONTINU- 
ANCE, 

May  be  pletdcfl  in  bar  at  the  assizes, 

'  it  plaintiff  enter  into  part  after 
issue  and  before  trial;  bat  the 
judge  may  receive  it  at  his  dis- 
cretion, Pege  gf  a 

Scd  quttre  as  to  the  discrctionaty 
power  to  refuse,        ibid.  &  n.  (a). 

309.  &  D.  (a) 
What  pleas  puis  darram  coiUimmnce 

*    nay  be  tendered  at  Nisi  Frim^  and 

'  may  be  pleaded  either  in  abate- 
m^nt  or  in  bpir.         309.  &  o.  (a) 

In  what  caaet  this  is  a  dangerous 
plea,  3Q9 

This  plea  waives  all  former  pleas  in 
abatement,  but  not  matter  subse- 
quent, 310.  &  n.  (c) 

And  it  may  be  pleaded  after  the  jury 
have  left  the  bar,  but  not  after 
their  verdict,  310  a 

If  the  matter  of  the  plea  arise  hy 
deed,  it  ought  to  be  pleaded  with 
a  profert,  ibid. 

Form  of  this  plea,  ibid. 

Defendant  can  have  but  one  plea 
after  the  la^t  continuance,  ut  semh. 

3Jla 


QUO  WARRANTO. 


Q. 

QUARE  IMPEDIT. 

P'or  uhom,  against  whom,  in  what 

cases  this  writ  may  be  brought, 

and  by  what  evidence  maintained, 

1^2  a.  to  V25  h.pasiim 

Where  a  presentation  must  be  shewn, 

and  where  the  want  of  it  may  be 

aided  by  a  verdict*  122  a 

Of  what  the  jury  must  enquire,  123 

In  case  of  coparceners,  joint-tenants, 

and  tenants  in  common  of  an  ad> 

vowsoB,  who  shall  picsent,      ibid, 

&  notes 
.Of  the  judgment  and  damages, 

123  a.  Ac  n.  (a) 
Jn  cases  of  lapse  who  shall  prpsent, 

124.  &  notes 
Of  the  disability  of  papists  to  pre- 
sent, J25.&n.  (a) 
Of  jtbe  writ  of  error  to  impeach  the 
judgment  in  quare  impedit^    123  b 


Of  an  information  in  nature  of  thb 
writ,  for  which  it  is  now  9ub»ti« 
tuted,  and  it  lies  to  shew  by  what 
authority  any  office  or  jurisdictioii 
is  exercised,  P^gf  2 10  a 

No  information  can  be  filed  withnut 
leNve,  ibid^ 

Of  the  method  to  obtain  leaTe»  t6tdL 

&  n.  {k) 

Corporation  books  are  allowed  to  te 

inspected  in  certain  cases,    2l0  b* 

n.(«) 
For  usurping  offices  this  informatic« 
lies  against  private  persons  as  well 
as  against  corporations,  21 1 

But  the  statute  9  Ann.  c.  20.  wu 
made  to  regulate  the  proceedings 
relating  to  corporations,     ibid,  ds 

D.  (c) 
Of  the  prooeedings  against  a  corpo* 
ration  for  an  usorpaiion  on  tba 
crown,  21Kn«(c) 

What  will  subject  a  party  to  jthk 
information,  SI  I  a 

Not  guilty  and  iron  umrpavit  are  bad 
pleas,  for  defendant  must  «either 
justify  or  disclaim,  ibid., 

In  what  cases  parties  will  be  deprived 
of  this  information  with  respect 
to  elections,  21 1  a.  n.  (^) 

What  bye  laws  are  lawful,    21 1  a.  b. 

h  n.  (a) 
For  usurping  franchises  this  Informa- 
tion also  lies,  and  in  what  cases, 

212a 
Of  the  further  rules  in  these  cases, 

212  a.  b.  &n.(^) 

Of  the  effects    of  a   new  charter 

granted  to  a  corporation,      212  a. 

213.  &  n.  (g) 


R. 

RECAPTIONT. 

Of  a  prisoner  escaping,  where  it 
may  be  made,  and  by  whom,  69*. 

11.(5) 

RECITAL 

When^  the  ircital  of  a  will  in  ^ 
admittance  to  a  pc^hold  is  g6o4 
evidence,  lOt 
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WHcrie  the  recital  of  one  deed  in  an- 
other shall  be  deemed  sufficient 
evidence  of  the  recited  decSd,  and 
where  not,         Fagt  256  a.  n.  (a) 

RECORD^ 

Of  conviction,  at  the  suit  of  the  king, 
fof"  a.  battery^  is  no  evidence  of  it 
in  an  action,  .16 

Where  a  copy  of  a  record  may  be 

^given  in  evidence  ;  where  the  ori- 

;ginal  roust  b^  produced,  and  v^hat 

ai^  considered  as  records^     226  a. 

to  229.  &  notes,  passim 

A  t6cord  may  be  pleaded  without  a 
profert,  252 

r        .  •  ..  •  .     • 

RECOVERY. 

Sefsin  in  the  tenant  to  the  precipe 

'must  be  shewn  in  a  modern  feco* 

*  vefy,  but  it,  may  be  pretumed  ii>. 

aii  ancient  recovery,  230  a 

.     /rectory. 

Wh&C  proof  is  necessary  in  ejects 
ment,        ^"    '  165  a 

REFUSAL.      . 

What  amounts  to  a  refusal  of  a  cor- 
porate office,    '  205  a 
5f|  TsNDERAKD  Refusal. 

..    REGISTRY. 

A  parish  registry  is  ^ood.  evidence 
of  a  bixthii  ioarriage«  anid  death, 

247a 

And  so  is  the  vestry  boo(:  of  the 

appointment  of  a  treasurer,    ilnd. 

The  navy-fcgistry  is  good  evidence 
of  a  seaman's. di^ath,  249  a 

RBLATIOK. 


4, 


Tox^kat  extent  matters  in  law  may 
take  affect  by  ^tioa  of  illation, 

OCcert  executing  process  cannoi  be 
A»a4e  CresjE^assers  by  relation, 

83  a.  n.  (a) 


Where  relation  shall  he  to  the  first 
^ayyf  the  terip,  and  where  to  the 
filing  of  the^bill^only.  Pages  137. 

,"      1:38,  &.n.  (a) 

.    reLease,     . 

Of  vlt  tlemands  cannot  be  pleaded  in 

bar  before  the  covenant  is  broken, 

.;     •  166a.  &n,  (a.*) 

-  ItE M! tltlTJIl  ItAji  ir^^ 

^  Where  ft  may  be  entered  oii  record, 
!  in  a.  180  a 

RENt. 

\yfiiVit  fetexHiiott  o(  rent  will  create 
?  ,  a  yearly  .teoami]^  3^.  &  n.(A) 
t What  tfcje.  giMtce  of  a  rent-charge 
.     tnnH  prove  on  ejectoant  btdaghlt^ 

;     .  •        104a.  n. (a) 

•\Vhejie  tb^-^raBteQ  of  a.  reversi<^n 
fjUky  take  advanUge  of  at  right  «f 
«ntry  for  non.  payment,        l60.dc 

:  ,         "  n.(fl).  161 

WJwkt  dcfeadant  may  ^lead  in  cove- 
nsLXit  for  non-payment  of  rent, 

166.  J66a.  &n.(a.^.) 

In  debt  for  rentrreserved  by  deed  the 
plea  is  fioa  est  fact  urn  i  if  no  deed, 
^^nnoHdimisity  170 

If  defendant  plead  tdl  debet  he  can* 
not  give  ^a^evidence  quod  qvcerens 
nil  heJmU  in  tenementis ;  but  if  de- 
fendant plead  nil  hahvit,  ^c.  tho 
jury  shall  find  the  truth,       170  a 

Rent  is  not  suspended  unless  there 
be  An  actual  eviction,  177 

Definet  for  rent  against  an  executor 

,  nu9t  be  brought  where  the  leaae 
uas  made,  but  ddet  an4  detinet 
tot  r^ne  in  the  executor's  time 
must  be  where  the  land  Uei,     17a 

Debt  for  rent  against  the;  lessee  may 
be  broQght  it  either  p^ace,  but 
'his  assi^aee  is  only  chargeable  on 
the  privity  of  the  etUte,         Und, 

A  t^U  or  bond  given  for  rent  diye, 

'  do(^  ooi  extinguish  the  right  to 
distrain,  182  a 

Mm  the  rftbdet  liy  which  rent  in 
arred^r  ts  recoverable-«-F]ufe  >^s- 
«uMpaiT,  CovxvAifT,DcBt,  Dia- 
TaEsa,  EfKtytu^T,  Rsfx^tsv. 


ft  a 
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REPLEVIN, 

Defined  by  Lord  Coke,  Poge  53 

'iliis  action  is  of  Iwo  sorts,  in  the  de- 
tinct  and  in  the  detinuit,  52 

It  lies  for  goods  taken  by  distress  or 
otherwise,  ibid.  6c  n.(d) 

Where  this  action  lies  not,        53,  &c 

notes 

Of  the  statute  of  Marlehridge^  and 
to  what  it  extends,     ibid.  &  n.  (6) 

Of  the  modern  practice  against  the 
sheriff  for  taking  insufficient  pledg- 
es,   and    what    steps  the    sheriff 
should  take  on  replevin  brought, 
52.  n.  (6).  60  c.  &  n.  (a) 

No  action  is  now  brought  in  the  de- 
tinet,  52 

Of  the  removal  of  the  cause  by  writ 
of  pone  re,  fa,  lo,  or  accedes  ad 
curiam,  ibid.  n.  {b) 

Of  the  proceedings  in  the  superior 
court,  ibid. 

Of  this  action  by  joint-tenants  or 
tenants  in  common,  by  executors 
and  by  baron  and  feme,  53 

Flaintiflf  must  have  an  absolute  or 
a  special  property,  ibid. 

How  property  in  the  defendant  must 
be  pleaded,  54 

Where  several  may  join  in  this  ac- 
tion, 53 

What  the  declaration  must  contain, 
and  where  a  defect  may  be  cured 
by  an  avowry  or  a  plea,     53  a.  & 

notes.  56.  n.  (a) 

What  may  be  pleaded,     53  a.  n.  (b). 

54 

Where  plaiutiflT  may  demur,  53 

Of  the  general  issue,  and  what  may 
be  given  in  evidence  under  it,  54  a 

Of  the  plea  ot  justification,  and  its 
distinction  from  an  avowry,      55, 

n.  (a) 

Where  the  venue  roust  be  laid,  and 
where  the  avowant  may  traverse 
the  place  laid  in  the  declaration, 

54.  55.  n.  (a) 

Of  the  avowry,  and  its  causes,  where 

'  good  in  part  only,  and  where  there 
shall  be  a  return  without  one,   53 

to  56,  &  notes 

An  avowant  must  make  a  good  title 
tn  omnibus f  56,  &  n.  (6).  302 

Ik  man  may  distrain  for  one  thing, 
and  avow  for  another,  55 


The  servant  of  a  corporation  may 
make  cognizance  for  taking  a  dis- 
tress under  a  demise,  by  the  cor- 
poration not  under  seal,  Page  55  a. 

n.  (a) 

An  avowry  for  rent  at  a  later  day 
is  no  bar,  56  a 

Where  a  defect  in  the  issue  is  cured 
by  the  verdict,  ibid,  n.  (6) 

Of  the  writ  of  inquiry  in  this  action, 
and  where  the  same  may  be  after 
a  nonsuit,         57  b.  58  a.  &  notes 

Where,  and  how  judgment  shall  be 
for  the  rent  in  arrear,  and  not  for 
rctorno  habendo^  58 

Of  replevin  after  a  distress  for  poor 
rates,  58  a.  n.  (a) 

What  pleas  may  be  pleaded  in  this 
action,  and  what  may  be  given  in 
evidence,  59 

Nontenure  is  not  good  evidence  on 
a  plea  of  riens  in  arrere,  ibid* 

For  what  sort  of  common  right 
plaintiff  in  this  action  may  pre- 
scribe, ibid.  60  a.  Sc  notes 

Of  the  replevin  bond  and  proceed- 
ings under  it,  60  a 

Of  the  payment  of  money  into  court 
on  a  plea  of  tender  of  amends, 

6o  a.  n.  (c) 

Of  the  costs  in  this  action,  6l.  n.  (c) 

REPUTATION. 

In  what  cases  admitted  in  proof  of 
a  pedigree,  233  b.  2<)4  b.  6c  n.  (d) 

,    See  EviDBNCE — Hearsay Pb^ 

DioasE. 

RESCOUS, 

This  is  twofold  :  1.  Of  goods  disr 
trained,  6l  m 

2.  Of  a  person  arrested,  62  a 

1.  It  lies  for  the  disturbance  of  one 
distraining,  6l  a 

Who  may  have  this  writ, 
Where  rescous  may  be  made. 
What  distress  may  be  lawfully  made, 
and  where  the  distress  may  be  fol- 
lowed, ibidm 
Of  the  general  issue,  and  what  may 
be  given  in  evidence  under  it,  ikidm 
This  action  seldom   brought,  casm 
htitg  the  modern  remedy,    t^. 

62  a.  &  notes 
2.  It 


2.  It  lies  against  the  rescuers  of  a 
person  arrested,  ^oge  62  a 

What  is  necessary  to  support  this 
action,  ibid. 

The  person  rescued  may  be  a  witness, 

ibid. 

What  constitutes  an  arrest,  and  where 

th£  sheriff  shall  stand    excused, 

ibid,  &  n.  (c).  63.  &  notes 

Of  an  arrest  on  a  Sunday,       63.  & 

notes 

Of  a  recaption  on  fresh  suit,  and  of 
the  sheriff's  remedy  against  the 
rescuers,  63  a.  n.  (a) 

Of  the  sherifT's  return  on  a  rescous^ 
see  Returk. 

IIETAINER, 
See  Executors— Lien. 
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RIGHT,  WRIT  OP. 
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RETURN. 

A.  being  arrested,  was  two  months 
in  prison,  and  then  made  a  bank- 
rupt: during  his  confinement,  the 
sheriff  sold  his  goods  under  Kji.fa, 
— nulla  bona  is  a  good  return  to 
this  execution,  41  b.  42 

The  sheriff  cannot  return  a  rescous 
to  a  writ  of  execution,  but  to 
me&ttc  process   he  may,       63  a. 

n.(ft) 

In  the  return  of  a  rescous,  it  is  not 
necessary  to  aver  the  place  where 
it  was  made,  63  b 

Where  nuUus  venit  ad  ostendendum 
bimOf  ^c.  is  a  good  return,     53  a 

REVENUE  OFFICERS. 
Vide  Seizure. 

RIENS  PER  DESCENT, 

As  a  plea  in  debt,  admits  the  deed, 
but  not  assets,  175 

What  may  be  given  in  evidence  un- 
der this  plea,  175  a 

RIGHT,  PETITION  OF. 

This  remedy  is  now  substituted  by 
iraverses,  and  moustran^  de  droit, 

aX5u 


In  what    cases    granted,  and  how. 

barred.  Page  115  a.  &  n.  (c) 

What  is  recoverable  under  it,    t^. 

n.  (a) 

ROBBERY, 

In  the  day-time,  vide  Hub  avd  Cet, 

184.  et  seq. 

RULE  OF  COURT, 

Signed  by  the  proper  officer,  is  good 
evidence,  229.  &  n*  (^) 


S. 

SALE. 

When  a  sale  is  considered  complete^ 
so  as  to  alter  the  property,  vide 
Pkopertt. 

SALES  OF  MERCHANDIZE. 

Their  validity  may  be  tried  in  trover, 

35  a.  n.  (6) 

SCANDALUM  MAGNATUM. 

In  what  cases  an  action  will  lie,  3  a 
Plaintiff  must  aver  he  was  unut  mag- 

nalutn^  4 

Words,  how  construed,  ibid. 

Whether  defendant  may  justify,  and 

how,  4.  n.  (a).  8  a 

Not  barred  by  the  statute  of  limita* 

tions,  II 

SCHOOL. 

For  setting  up  a  new  school  near  an 
ancient  one,  case  lies  not,      75  b 

SCILICET. 

What  may  be  properly  laid  under  a 
sdlitet,  22  c.  66 

SCIRE  FACIAS. 

To  repeal  a  patent  this  writ  lies,  76  c 
How  costs  are  to  be  allowed,  331  a 
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6EC6ND  DELlVtilANCfi. 

Tbis  writ  i$  judicial,  and  given  by 
the  statute  of  WtstmiuUcr  2. 

Page  58  a 
ftf  use  and  effect,  5S  b.  59,  &  u.  (b) 

SEDUCTION. 

to  what  cases  a  man  may  bring  an 
action  (or  the  seduction  of  his 
child,  78.  B.  (0) 

SEISIN, 

Of  a  tenant  to  prtteipty  when  it  must 
be  proved  in  giving  a  recovery  in 
evidence,  230  a 

IVhere  livery  may  be  presumed,  and 
where  it  must  be  proved,      256  a 

SEIZURE, 

Of  goods  contraband,  or  for  taxes, 
in  what  cases  the  officer  is  liable, 

46.  46  a.  n.  (a) 

If.  the  judge  will  certify  probable 
cause,  there  shall  be  no  costo,  and 

*  only  2if.  damage^  besides  the  va- 

^   lue  of  the  things  seized ,  Md^  ibidm 

SENTENCE. 
Ste  CduftTS— Fo&Eioir  Jueisdic- 

TiOV. 

SERVANT. 
Set  Mastka  aiid  Servant. 

SETT  OFF. 

Ddbts  which  can  be  tiiett  off  agunst 
each  pther,  under  the  statutes 
2  Geo.  n.  c.  2!?,  and  8  Geo.  II. 
C'  24,  are  such  only  as  are  cer- 
tun  and  liquidated,  178  a.  178  b. 

&  n.  (a) 
And  not  sums  in  nature  of  a  pe- 
^nalty,  i^id. 

The  debt  sett  off  must  be  a  cross 
demand  or  mutual  debt»         s6ii. 
A  man  cannot  sett  off  against  his 
'    own  bond  a  debt  due  in  right  of 
hiswife^  179* 

Mor  any  debt  which  is  not  due  to 
'    It  man  'in  bis  own  right,         ibid. 


This  pica  is  no  bar.  unless  it  be  of 
an  equal  sum.  Page  179  <l 

A  debt  by  simple  contract  may  be 
sett  off  against  a  specialty,     ibidm 

An  executor  may  sett  oil  the  debt 
of  his  testator,  ibid.  180  a 

A  debt  barred  by  the  statute  oi  li- 
mitations cannot  be  sett  off,  179* 

Of  the  right  of  sett  off  in  cases  of 
bankruptcy,    181.  181  a.  &  notes 

(fl).  ib),  (c) 

The  statute  of  2  Geo.  11.  c.  'i2,  does 
not  extend  to  cases  of  distress,  de- 
tinue, or  actions  of  wrong,    181  b 

SHERIFF. 


In  what  cases  trover  will  lie  for  or 

against  a  sheriff,    in   respect  of 

goods  taken  in  execution,     35  b. 

ta  noiiif  41  a.  n.  (a).  46.  n.  (6) 

In  what  cases  of  trespass  for  levying 
goods  the  sheriff  must  shew  the 

judgment,  91  «•  &  >&•  («)•  ^^ 

What  steps  the  sheriff  should  Uke 
on  replevin  brought,  and  of  the 
modern  pro<;eedings  against  him 
for  insufiicieat  pledges,  52.  n.  (6). 

60  c.  n.  (a) 

What  constitutes  an  arrest,  and 
where  the  sheriff  shall  stand  ex- 
cused,         62.  o.  (c).  63.  dc  notes 

Of  an  arrest  on  a  Sunday,  and  in 
what  cases  it  may  be  made,  65.  & 

milet 

Of  a  recaption  on  fresh  sntt,  and  of 
the  sheriff*!  remedy  against  the 
rescuers,  63  a.  n.  (a) 

Case  lies  against  a  sheriff  (whose 
office  is  iMth  judicial  and  mlmiK 
terial)  for  any  misconduct  where- 
by the  party  is  damnified,        64 

So  for  the  misconduct  of  his  under* 
sheriff  or  bailiff.  Mi.  n.  (^ 

In  what  cases  for  an  e»uie,      6^a. 

to  09. 8t  AOtOt 

lti6  confesuon  of  an  oiider-sheriff  is 
evidence  against  the  sheriff,       66 

How.  prison^  are  to  be  made  over 
to  the  succdjsor  in  office,        68  a 

How  a  sheriff  mi^  iostify  In  an  ac- 
tion against  Ittm  tot  kniyMg  under 

ajK.yii.  91 

la  executing  an  elegit,  the  sheriff 

must 


OF   I'^INCIPAI,   MATTERS. 


Tnust  dfslivcr  a  valued  moiety  of 
the  whole  prcroii4;s,      Ptf^e  l(>4a. 

n.(6) 

The  sheriflf  must  not  use  force  on 
tev^iug  an  execution,  104  a 

Di'bt  against  a  shiTit)  for  money  le- 
vied on  a  H.  J  a,  is  nut  within  the 
statute  ot  MinitiLi>(^HS,  I6'8 

'Nil  debtt  is  a  good  plea  where  |he  ^. 

fa,  has  not  been  returned.    AlUcr 

noHf  170 

See    aho    Escape — Rescous — ^Rp- 

Tt7KN — UkDBK  SH£Rirr. 

SHIPS  AND  SHIPPING. 

Where  trover  will  lie  for  a  ship  sold, 
or  any  share  in  it,  and  what 
amounts  to  a  conversion,       33  a. 

n.(a) 
A  captain  has  no  liei)  for  his  wages 
or  ri'pair  of  his  ship  in  England. 
Seats  if  incurred  abroad, 

45  b.  til  notif 

SHOP  BOOKS. 

|Iow  far  the  shop  books  of  a  trader 
shall  ho  evidence  withip  a  year 
under  the  sjtat.  7  Jac.  I.  c.  12.  and 
herein  of  the  production  of  such 
J)ook9  a9  piivate  written  evidence, 

282  a.  &  n.  {p) 

§I,ANDER, 

6lapidc*r  dji*fined,       3  to  10.  iic  Qotrs 

Words  spokci)  distinguished  from  li- 
bels, 3.  n.  (a) 

What  wor4«  are  actionable,     3.  3  a. 

k  notes 

Rules  for  /constructiop  of  \vord«t, 

3.  n.(«i) 

Charge  of  la  bafc  in^pntion  not  ac- 
tionable, ibid. 

Words  written  may  be  actionable, 
though  nut  so  if  spoken,  9  a.  n.  (n) 

Words  spoken  by  way  of  imputation 
may  be  actionable,  4 

CoUoquiuw^  where  itecessary,  und 
when:  it  may  be  presumed, 

3  a.  w.  («) 

One  action  cannot  be  brought  against 
two  spenking  the  same  words,     6 

Special  damage  sustained  is  the  gist 
of  this  action,  and  it  must  be  spe- 
cially laid  in  the  declaration,  6, 7 

Words  actionable  imply  an  injury, 

6.  n.<^).7.n.(ii) 


* 

Instances  of  special  damages,  where 
to  be  given  in  evidence, 

Fage  7.  &  n.  (4^. 

Words  spoken  in  confidence,  or  by 
way  of  regrety  aire  not  actionable, 

8,  9.  &  notes 

Damages  entire  may  be  severed,   8  9 

Where  words  are  actionable  only  in 
part,  the  court  will  grant  a  xenirc 
d€  noro,  ^ 

What  evidence  may  given,  et  }  con^ 
ira^  5.  9i  10.  &  notes 

What  in  mitigation  of  damages,  9.  & 

n.(a) 

What  may  b^  pleaded  in  justifica- 
tion, ^  a 

Costs  not  governed  by  the  d^^roages, 

)0,  11.  &  notes 

Secvif  where  consequential  damages 
(on  the  per  quod)  are  the  gist  of 
the  actioQi  ^  1 1 

Limitation  of  this  action.  ibid. 

Bail  npt  tp  be  had  in  this  action  with* 
out  a  special  order,        ibid,  n,  (6) 

See  LifiE^— -ScANP.  Maokat. 

SMUGGLING, 

Assumpsit  lies  for  money  paid  to  ^n 
officer  to  run  goods  which  werw 
seized,  132  a 

SOLVIT  AD  DIEM, 

Considered  as  a  pica  in  debt,  and 
what  may  be  given  in  cfvidence 
under  it,  tf* 

Of  the  presumption  of  payment  un* 
dcr  this  p1(i;a  ftfter  a  lapse  of  timr, 

ibid.  &  n.  (6) 

Length  of  time  is  a  ground  to  pre>* 
sume  payment,  but  not  ft  legal  bar; 
and  hereiu  of  the  doctrine  of  pre- 
sumption from  the  time  of  Hale^ 
C.J.  f»irf.ii.(iO 

SOLVIT  POST  DIEM, 
When  tQ  be  pleaded,  ibid. 

SPECIAL  MATTER. 

fiy  Stat.  21  Jac.  I.  c.  12.  peace  officer^ 
may  plead  the  general  issue,  aorf 
give  the  special  matter  in  evidence, 

23J> 

When  a  n^an  cannot  have  advantage 

of  the  siH'cial  matter  by  pleading, 

he  inay.£ive  It  in  evidence,  29fi.c 

SPIRITUAL 
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SPIRITUAL  COURT. 
See  Courts— Jurisdiction. 

STAMPS. 

A  surrender  or  assignment  of  a  term 
need  not  be  stamped,  unless  made 
by  deed  under  seal,  Page  1 1 1 

YihsLi  deeds  must  be  stamped,  268  a 

STATUTES. 

General  statutes  need  not  be  proved,  4 
General    rules    relating  to  actions 
given  by  statute,  194,  19^ 

General   and   particular  laws,   dis- 
tinction between  them,  223 
Private  statutes  in  general  must  be 
shewn,                                        222 
But  in  some  cases  it  is  not  necessary, 

224 

Stat,  of  Gloucester,  c.  1.  (6  Edw.  I. 

c.  1.)  (Costs),  328  a 

-  .  ,      .  c.  5.  {ibid,  c.  5.) 

(Waste),  119  a 

of  IVlarlebridge,  c.  3.  (52  Hen. 

III.)  (Distress),        302.  &  n.  (c) 

-of  Merton,  c.  1.  (20  Men.III.) 

(Dower),  ll6a 

of  Winton,  c.  2.  (13  Edw.  I. 

c.  2.)  (Hue  and  Cry),  184 

of  Westminst.  1.  c.  34.  (Scand. 
Magn.)  3, 4. 

c.  39.  (Dower), 

116  a.  n.(a) 

2.  c.  1.  (Fines), 

224  a 
c.  5.  (Usurp- 
122  b.  123  a 
c.  25.  (Novel 
121 
c.  30.  (Quare 
123  b.  304 
c.    31.     (13 


I  Stat.  25  Edw.  III.  c.  5.  (Account), 

Page  127 

3X  c.  11.  (Account), 

ibid, 

42 c.  1 1.  (NisiPrius), 

304  a 
1  Rich.  c.  12.  (Escape),  68 
9  Hen.  V.  c.  4.  (Jeofails),  322 
4  Hen.  VI.  c.  3.  (ibid,)      ibid. 

8  c.  12.  (ibid.)     ibid, 

8 e.  15.  (ibid,)     ibid. 


ation), 


Disseisin), 


Impedii — ^Jury), 


Edw.  I.  c.  31.)  (Bill  of  Excep- 
tions), 315 

c.    46.    (13 


«H 


Edw.  I.  Stat.  1.  c.  46.)  (Noctanter), 

217 
:  13  E^w.  I,  c.  2.  <Second  De- 
liverance), 58  a 

c.  11.  (Escape),  68 


13  Edw.  III.  c.  23.  (Account), 

127 

14  ■  c.  6.  (Jeofails), 

322 


—  3  Hen.  VII.  c.  10.  (Writ  of 
Error),  125  b 

—  4  '  c.  20.  (Fraudu- 
lent Recovery),  197 » 

—  11 c.  20.  (Fraudu- 
lent Recovery),  101 

—  21  Hen.  VIII.  c.  13.(Benei5ce), 

124.  196  R 

c.  15.  (Entry — 

Termor),  Ilia 

c.  19.  (Avowry), 

67  a.  fc  n.  (a) 

23 c.  15.  (Costs), 

330  b. 
31. c.  13.  (Tilltr), 

1^9 


32 


Righl). 


continuance). 


c,   2.    (Writ    of 
li5& 

-  c.  27.  (Distress), 
66  a 

-c.28.(Fine,Dis- 
100a 

-c.  30.  (Jeofails), 
322  a 

-  c.  34.  (Condi- 
159  c 

c.  37.  (Rent  Ar- 

rcar),  177  a 

—  a  &  3  Edw.  VI.  c.  13.  (Tithe), 

ISS,  et  seq,  331  b.  &n.(o) 

—  5 c.  14.  (Ingross- 

ing),  225  a 


lion), 


1  P.  &  M.  c.  12.  (Distress), 

54  a.  n.  («) 

—  2  &  3 c.  10.  (Exa- 
mination of  Felons),  242  a 
c.  13.  (Exa- 
mination of  Felons),  ibid. 

—  5  Eliz.  c.  4.  (Trade),         192 
13 c.  5.  (Fraudulent  Con- 


veyances), 257 

c.  7.  (Bankrupt),  37  b 

^ c.    12.  (Presentation), 

124a 

—  18 c.  5.  (Informers  Com- 

pouQding),  1 96  a.  333  a 

Stat. 
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Stat.  18  Eliz.  c.  14.  (Jeofails), 

Page  323  a 
27 c.  4.  (Fraudulent  Con- 
veyances), 90  a.  259  a 
c.  13.  (Humired — Rob- 
bery), 184  a.  185  a.  187  a.  &  n.  (A) 

31 c.  5.  (Limit.  Pen.  Stat.) 

194  a 

43 c.  2.  (Bastard), 

58  a.  112  a 
C.6.  (Costs),        329 


1  Jac.  I.  c.  1 5.  (Bankrupt), 

38  a.  43.  262 

3^ (Recusants),  223 

4 c.  3.  (Costs),  331  a 

7 c.  5.  (Costs), 

332  b 

. C,  12.  (Evidence), 

282  a 
21 c.  3.  (Monopo- 


lies), 


tions). 


ccrs), 


76a 
c.  4.   (Local  Ac- 
54  a.  n.  (a).  195  a 
c.  12.  (Peace  Offi- 
23  b.  332  b. 
c.  13.  (Jeofails), 
323  a 

c.  15.  (Bankrupt), 

26\> 
'    c.    16.    (Limita- 
tions), 10.  22  a.  c.  102, 103.  115  a. 

148  a.  150 

—  c.  19«  (Bankrupt), 

38.  42  a.  262  a 

—  13  Car.  IL  (Sacrament),  209  a. 

210  a.  n.  (fl) 

—  il c.  24.  (Bankrupt),  38 

—  16  &  17 c.  8.  (Oxford 

Act— Jeofails),  10.  88a.  II9. 

169.  197  a.  324  a 

—  Ij c.  7.  (Replevin), 

57  b 
c.  8.  (Error),  312  a 

—  22  &  23  Car.  II.  c.  9-  (Costs), 

329  tt 

c.  25.  (Plea — 

Special  Matters),  49 


29 


c.  3.  (Frauds),  9^  a- 
26'3 a.  266  a.  2/9 

., c.  7.  (Arrest — ^Sun- 

day),  63.  184 

—  1  &  4  W.  &  M.  c.  14.  (Heir), 

175  a.  261  a 

—  4  &  5 c.  11.  (Costs), 

333 
5 c.  18.  {Quo  War- 
ranto)^ 210  a.  334  I 


9&  10 


ment). 


Exchange), 
— 10&  11- 


Stat.  7  &  8  Will.  III.  c.  23.  (Jury)! 

Page  305  a 

8  &  9 ' c.  11.  (Costs), 

330  b 
c.  26.  (Escape), 
66.  a.  68 

-  c.  11.  (Abate- 
312 

c.  17.  (Bills  of 
272  a.  277  a 

-  c.  16.  (Eject- 
ment), 105  a 

—  3  &  4 c.  9.  (Promissory 

Notes),  272  ft 

—  4  Ann.  c.  \6.  (Fine),  103. 169. 

278.  325. 

—  4  &  5 .  (Jeofails),  59. 

&n.(fl.6)127.  171.1978. 

n.  (fl).  325 

—  6 c.  18.  (Holding  over), 

85  a 

—  7 (Usurpation),  1 23 

—  9 c.   14.  (Gaming), 

195.  274  a 

c.  20.  (Informations), 

64  a.  210  a.  3258 
c.   18.  (Inrolmcnt), 

253  a.  256  a 
c.  14.  (Papists — Fre- 

125 


10 


12 


sentntion), 

—  3  Geo.  I.  c.  15.  (Sheriff),    68  a 

—  5 c.  6.  (Corporate  Of- 
fices), 209  a 

c.  13.  (Jeofails),  325  a 


—  11  Geo.  I.  {JMandamus)y  201  a 

—  2  Geo.  II.  c.  22.  (Sett-off), 

178  a 

—    c.  24.  (Attorney), 

145  a 

—  .........  c.  24.  (Bribery  at 

Elections),  224  a.  n.  (a) 

—  3 C.25.  (Jury — View), 

304  a.  305  b 
c.  28.  (Distress — 


4 


05.96  c 


Holding  over),  5 

—  5 c.  30.  (Bankrupt)* 

38  a.  43  a.  181  a 

—  8 —  c.  16.  (Hundred — 

Robbery),  185,  186  a 
c.  24.  (Sctt-off),  179 

c.  19.  (Replevin), 

55.  60 a.  82  a.  95  k 
■  c.  20.   (Recovery), 

2aia 
'     ■  » c.  38.  (Dittress)i 

82  a 

Stat. 


11 
14 

17 


39^ 
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22 


24 


But.  19  Geo.  II.  c.  34.  (Bankrupt), 

Page  42 
(Costs— Sei- 
zure), 4(J  a 

c.  2  k  (Hundred), 

1 86  b.  &  n.  (a) 

c.l8.(i>p('cialjury), 

197  a.  305  ».  335  b 

—  c.  44,   (Justices   of 

23  b.  83  a 

(Witnesses),       26'5 

c.    33.    (Marriage 

113  b 

c.    20.  (Justice  of 

83  a 


Peace), 
■—25  - 
—  25- 


Act), 

27 

Peace), 

41  Geo.  III.  c.  64.  (Prisoner), 

69  a.  n.  (a) 

43 C.46.  (Costs  of 

Execution),  167  a.  n.  (6) 

. 49 c.  121.  (Bank- 
rupt), :J7  a.  n.  C^) 

STATUTES  PENAL. 
Vide  Penal  Statutes. 

STATUTE  MERCHANT. 

What  must  be  proved  in  ejectment 
by  the  conusee,  104  a 

STOCK. 

For  the  differences  on  a  contract  for 
stock,  assumpsit  lies  against  the 
receiver,    ..  131a 

STOPPAGE  IN  TRANSITU. 
Vide  Transitu. 

SUNDAY. 

in  what  c^ses  an  arrest  may  be  made 
on  this  day,  63.  ^  potes 

SURGEONS. 

Surgeons  ptre  liable  for  any  jnjury 
arising  from  want  of  skill, 

•     73b.n.i;a) 

SURRENDER. 

A  bare  receipt  on  tbe  back  of  a  mort- 
gage, with  a  release  from  the  tntn 

.  of  years,  amounts  to  a  surrender 
of  the  termt  bat  it  need,  not  be 

stamped,      '       ?  m 


SURVEY. 


An  old  survey  of  a  manor,  whether 
ecclesiastical  or  temporal,  is  gcxi 
evidence  of  the  boundaries, 

Page  248  a 

Where  ^.  survey  shall  be  evidence 
bi'tvrcen  lords  of  neighbouring 
maupfs,  283  a 


T. 

TAl.ES. 

There  can  be  pone  on  an  indictmeat 
or  information,  without  ^  warrant 
from  the  attprney-generalf    305  a. 

&  D.  (c) 

Nor  in  a  county  palatine,  ibid.  fi.(a) 

TPNANT5  IN  COMMON. 

Where  the  possession  of  oqe  is  the 

possession  of  another,    34  b.  35. 

&  n.  (6).  102  a.  115  a 

Where  trover  lii*si  at  their  suit,  or 

against  them,  and  for  what,  35 
Where    one    may  maintain    (rover 

agaiust  the  other,      34  b.  35.  & 

n.(6) 
Whore  thoy  may  bring  replevin,  53 
What  creates  a  tenancy  in  common 

of  a  tree  growing,  85  a 

When  and  now  this  tenure  is  tp  be 

pleaded  and  given  in  evidence, 

34  b.  35.  91 

Of  ejectment  by  pne  against  another, 

what  it  is,  and  what  evidence  will 
maintain  it,  102.  107-  109  a.  116 

Where  there  are  tenants  in  common, 
coparceners,  or  joint-tenants,  of 
an  advowspn,  who  shall  present, 

123.  &  notes 

Where  they  must  join  or  sever,  157  ^ 

158 

TENANT  FOR  LIFE. 

Hoiy  rent  shall  bo  apportioned  on 
tbo  death  of  a  tenant  for  life,  or 
10  tail,  w  thoffil  ssue,  138  a.  n.  (6) 

TENANT 
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S9S 


TENANT  IN  TAIL, 

Expectant  aft^er  an  estate  for  life, 
sam  waste,  cani^o^  maintain  trover 
for  timber  severed,        Page  35  a. 

n.(a) 

TENAUT  VEARIpY. 

What  constitutes  a  tenanpy  from 
year  ^o  year,  85.  &  n.  (p) 

TENDER  AND  REFUSAL. 

Tender  and  npfusal  anioiints  to  a 
payment,  Jt  a 

On  a  plea  of  tender  of  attends,  de- 
fendant need  not  bring  |be  money 
into  pourt,  ^  a.  &  p.  (c) 

Tender  cpnsidejned  as  a  plea  in  as>- 
sumpsit,  155  b 

What  is  a  good  tender,  and  of  the 
form  in  which  it  is  to  be  made, 

156*  &  n.  (a),  1 56  a.  n.  (a) 

A  tender  cannot  be  pleaded  aAer  an 
imparlance,  without  leave  of  the 
court,  Urid.  &  p.  (f) 

)n  covenant  the  damages  and  not 
the  debt  being  the  thing  in  de- 
mand, {tender  and  refusal  may  be 
pleaded  without  an  uncore  prisi^ 

X66 

TENOR. 

Cujiis  tenor  sequjiur  imports  a  true 
copy  of  a  libel,  and  a  variance  is 
fatal,  €a 

TERM  FOR  YEARS. 

A  bare  receipt  for  the  mortgage 
money  on  the  back  of  a  demise, 
by  way  of  mortgage,  with  a  re- 
lease from  the  term  of  years, 
^mounts  to  a  surrender  of  ^be 
whole  term,  11] 

TERM  IN  LAW. 

Where  relation  shall  be  to  the  first 
day  of  the  term,  and  where  to  the 
iling  of  th^  bill  only,     137-  138. 

&  n.  (a) 

TERMOR. 

By  21  Hen.  VIIL  c.  15,  he  may  enter 
immediately  after  an  hab,  fie.  sets. 


on  a  recovery,  and  give  his  term  in 
evidttnoe  on  an  ej^tment  against 
hiint  Page  III  u^ 

TERRIER. 

An  old  ferrier  is  good  evidence  of 
the  boundaries  of  a  manor,  248  a 

Ecclesiastical  terriers  were  made  por^ 
suant  to  the  87th  canon,  and  are 
kept  in  the  bishop's  registry,  ibid^ 

n.  (a) 

Of  a  glebe,  where  it  is  good  evidence 

for  or  against  the  parson,     248  a 

tillagb; 

The  statute  of  tillage  is  excepted 
out  of  the  statute  of  limitatious, 
of  31  Eliz.  c.  $•  J94b 

TIMBER, 

In  what  cases  trespass  will  lie  against 
a  tenant  for  cutting  timber,   84  a* 

&  n.  (a).  8< 

To  whom  it  belongs,  84.  et  seq. 

Whose  property,  where  it  grows  on 
extreme*  bounds,  85  a 

Where  timber  is  excepted  in  a  Icasci 
the  landlord  may  enter  to  shew  it 
tp  fL  purchaser,  ibid. 

Timber  may  be  cut  by  a  tenant  in 
tail  under  a  voluntary  settlement, 
with  a  power  of  relocation,  ^  a 

TITHES. 

Of  the  aC'tion  on  2  &  3  Ed.  VI.  c.  13. 

for  not  setting  them  out,  on  for* 

fciturc  of  treble  value,  188 

By  whom  to  be  brought,      iM.  8c 

n.(fl) 
How  plaintiff  may  declare,  and  what 

he  must  prove  as  proprietor  or 

farmer,  188  a.  188  b.  &  n.  (a) 
How  and  what,  where  he  claims  as 

parson.  ibid,  &  n.  (5^ 

One  defendant  may  be  found  guilty, 

and  others  not,  188  c 

Non  dccimando  cannot  be  given  in 

evidence  on  the  pleani/  debety 

189 

But  a  modus  or  customary  payment 

n^ay,  ihid.  &  n.  (b) 

Nil 


% 
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Kil  delct  U  tbe  geaeral  issoc^  Uut 
nol  goill J  U  a  good  plca^  P^g^  1 89> 

&  n.  (6> 

Ikfcndaflit  cannot  pitad  the  statute 
of  limitatioiis,  ibid.  ibid. 

Xo£  Ibat  plaiauff'  sowed  corir^  aRd 
sold  it  kiiDy.  ibid,  ibid, 

WLat  is  a  good  discharge,  1 89 

Spiritual  persons  may  be  discharged 
iouT  ways»  three  of  which  arc  ab- 
solnte^  189  a.  190.  &  notes 

Bui  temporal  persons  may  be  dis- 
charged two  ways  ouly»  1 89*  &  o»(c) 

A  layman  cannot  prettcribc  a  non 
dtehntmdiy  190.  &  d.  [h) 

The  statute  31  Flen.Vril.  has  created 
a  new  discharge^  u  e*  unity  of  pos» 
session^  190  a.  &  n.  (a) 

Every  sort  of  discharge  must  be  pro- 
perly pleaded,  1 90  b 

It^kat  lands  are  exempt  as  barren^ 

191 
IS'hcii  svch  become  fertile,  they  shtvU 

pay  tithe,,  ibid. 

Land  gained  from  thcsea,and  plough- 
ed^ shall  pay  tithe,  aad  so  shaU 
land  covered  with  water,     191  a. 

*    &  n.  (a) 
The  statote  of  Ed.  VK  extends  only 
to  predial  tithes,  191  a 

liVhal  tithes  are  deemed  predial, 

191  a.  &  n.  (&) 

Of  theTcrdict,  costs>  and  judgment, 

in  this  action*         l9l  h.  in  nattM. 

331a 

TOWING  PATHS, 

Oo  the  banks  of  narigable  rivers,  are 
of  common  right,  90  a 

Std  fvu  Where  the  banks  are  impair- 
ed»  if  a  man  may  have  way  in  the 
nearest  fields  ibid, 

TRADE. 

For  Tgnorai»ce  or  negligence  rn  the 
exercise  of  a  trade,  an  action  lies, 

73  b 

Of  the  action  on  5  Eliz.  c.  4.  for  ex- 
ercising trade  without  a  previous 
apprenticeship,  192 

No  trades^  bat  sncb  as  were  used  at 
the  time  of  this  statute,  are  within 
if,  t6td. 


And  only  such  as  rcq.utre  skiU,  are 
within  the  equity  of  it,  Fage  T92  A 

What  shall  be  deemed  a  sufficient 
service  of  apprenticeship,     19?  to 

194  a 

The  plaintiff  is  not  e»titkd  to  costa^ 
in  this  action,   though    he  must 
pay  them  if  he  loses,  194  a 

The  Stat,  of  5  Eliz.  so  far  as  it  re* 
quires  a  previous  apprenticeship^ 
is  repealed  by  54  Geo.  III.  c.  9& 
but  justices  may  hear  complaints 
m  other  matters  as  before,  194  a. 

n.  (a) 

The  custom  of  London-,  respecting 
appfenticcs,  not  10  be  afiectcd,  t'K 

TRADING, 

Act  of,  and  who  as  traders  arc  sub- 
ject to  the  bankrupt  laws^  ru/e 
BaNxuupT. 

TRANSITU. 

Of  the  right  of  stoppage  of  goods  tit 
transitu^  35  b.  n.  (0) 

Carriers  are  responsible  for  goods  tjt 
ivansitw^  7aa.  is.  (ft) 

TRAVERSE. 

In  what  cases  traverses  are  neces* 
sary,  either  by  plaint  of  in  re« 
plevin,  55y  56 

A  false  return  to  a  ffnmdamut  laay, 
in  many  cases,  be  traversed  by 
9  Ana.  c.  20.  s.  9.  £4  a 

Where  a  justification  is  local,  de- 
fendant rs  not  bound  to  traverse 
the  place  kid  in  the  declaration. 

In  what  cases  it  is  necessary  for  the 
pi  a  in  tiff  to  traverse  the  defend- 
ant's title,        93  to  94  b.  k  noCea 

Of  traverses  of  inquisitions  of  office^ 

214 
Wliat  is  meant  by  the  traverse  of  aai 
office,  215.  n.(fl) 

By  what  statutes  subjects  were  en- 
abled to  traverse  inquisitions, 

215a 
Distinction   between  traverses    and 

mwutroM*  de  droits  2 1 5  a.  b.  2 16 
The  ancient  mode  of  proceeding  was 

by  petition  of  lights        215,  2l6 

la 
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In  "both  cases  ihe  king  must  make  a 
lllle  in  himself,        Page  215  a.  & 

n.  (a) 

Difference  of  pleading  in  each  case, 

216 

Whether  the  party  traversing  is  to  be 
considered  as  a  plaintiti  or  as  a 
defendant — semble  a  plaintiff,     ib. 

The  proceedings  are  in  the  petty 
l>ag-ofHce,  from  whence  the  Chan- 
cellor sends  the  record  into  B.  R. 
to  be  tried,  ibid. 

In  traverse  six  rules  are  to  be  ob- 
served, 216.  n.  (a) 

Where  a  lunatic  or  idiot  can  tra- 
verse an  inquisition — quccre? 

216a 

How  an  inquisition  taken  on  a  writ 
of  noctantery  may  be  prosecuted, 
and  how  the  charges  are  to  be 
borne,  217.  &n.  (a) 

TREES, 
Have  an  inheritable  property,        35 

See  TlMB£R. 

TRESAYLE, 

Tor  whom  this  writ  lies,  120  a. 

n.  (fl) 

TRESPASS, 

Vi  et  armisj  and  on  tke  case^  distinc- 
tion between  them,      79y  79  a-  & 

n.(fl) 

TRESPASS  VI  ET  ARMIS. 

This  action  lies  for  an  act  done, 
which  is  itself  an  injury  to  a  man's 
person  or  property,  26  a.  80 

Requisites  to  support  4 his  action, 

81  a.  n.  {a) 
In  what  cases  a  man  shall  be  consi- 
dered a  trespasser  116  initio,     ibid, 

&  n.  (6) 

Where  trespass  is  the  proper  remedy, 

and  where  trover,  81.  n.  (b) 

'  What  constitutes  a  continuando^   86 

Trespass  after  ejectment,  for  what 

and  how  it  may  be  maintained,  88 

Trespass  quare  claus.freg,  in   what 

cases  it  may  be  brought,  and  how 

maintained,  89 

•  What  evidence  may  be  given  in  this 

BClioD,  90,91 


Miscellaneous  defences  in  this  ac- 
tion, new  assignment,  and  tra- 
verse. Page  90  a.  to  94  b 

Of  the  costs,  95.  &n.  (o) 

TRESPASS  ON  THE  CASE. 

Case  lies  where  the  injury  sustained 
is  a  consequence  arising  out  of  an 
act  done,  which  is  prejudicial  to 
a  man's  person  or  property,  26  a. 

71 

Sec  the  two  first  books  of  this  work 
passim,  where,  amongst  the  various 
injuries  which  affect  the  plaintiff's 
person,  and  his  personal  property, 
the  cases  in  which  this  action  is 
or  is  not  maintainable,  arc  id 
forth. 

TRIAL. 

How  a  marriage  shall  be  tried  to 
establish  the  legitimacy  of  issue, 

113. 114 

In  dower,  upon  a  plea  of  ne  wtques 
accovplcy  the  marriage  shall  not 
be  tried  by  a  jury,  but  a  writ  shall 
isbuc  to  the  bishop  to  certify  it., 

118a 

And  the  death  of  the  husband,  if  in 
issue,  shall  not  be  tried  by  a  jury, 
but  by  the  court,  118a 

Sec  New  Trial. 

TROVER. 

This  action  is  fictitious  in  form,  bu| 

not  in  substance,  32  c.  n.  (b\ 

Wherein  it  differs  from  detinue,  ibi4n 

n.(a) 

There  are  four  requisites  to  maintain 

this  action,  ibid.  n.  (-A) 

For  what  this  action  lies,       32  d.  <& 

n.  (a) 

The  conversion  is  the  gist  of  this 

action,  and  the  finding  the  inducc- 

.  mcnt  only,  33 

The  finding  being  but  inducement, 

need  not  be  proved,  ibid. 

Where  trover  is  the  proper  remedy, 

and  where  trespass,     33  a.  n.  (a). 

4 1  a.  n.  (a) 

What  sort  of  property  in  the  thing 

will  maintain  this  action,     33  a« 

n.  («) 
A  special 


396 


A   T4BLE 


A  special  property  is  sufficient. 

Page  33  b 

And  so  is  a  property  without  posses- 
sion, 33  c 

How  the  plaintiflf  may  declare,  and 
what  certainty  the  declaration 
must  have,  32.  33.  3J 

Of  things  affixed  to  the  freehold,  34. 

h  n  (b) 

Of  this  action  by  husband  and  wife, 

34  a.  n.  (a) 

Of  the  like  against  husband  and  wife, 

46 

Of  trover  for  bank  notes,  bills,  lot- 
tery tickets,  4*^*  ibid,  &  n.  (6) 

Of  this  action  by  join^-tenants,  or 
tenants  in  common,  34  b.  35 

Of  the  like  by  an  executor  or  ad- 
ministrator, 47-  n.  (a).  48 

Also  by  a  tenant  in  tail,  after  the 
demise  of  ten^int  for  life  sant 
waste,  35  a.  n.  (a) 

Of  this  action  fop  lecovering  pro- 
perty arising  under  consignments, 
and  also  to  try  the  validity  of 
sales  of  merchandize,    35  a.  n.  (6) 

Of  this  action  by  or  against  a  shenf, 
in  respect  of  goods  taken  in  exe- 
cution, 35  b.  in  nqfii 

Of  this  action  against  carriers,  35  a 

to  36  a.  &  notes 

In  this  action  by  assignees  of  a 
|>aokrupty  what  piust  be  proved, 

37  a.  b 

What  is  evidence  of  property  in  the 
plaintiff,  and  possession  and  con- 
version in  the  defendant,    42  a  to 

47*  &  notes 

Where  a  bankrupt  may  prove  pro- 
perty in  himself,  or  a  debt  due,  43 

What  gives  a  lien  or  right  to  retain 
in  defence  of  this  action,  45.  45  a. 

&  notes 

What  must  be  proved  in  this  action 
for  goods  at  sea,  44 

Of  this  action  for  goods  seized  under 

a  warrant,  or  as  a  distress,    45  a. 

46.  &  n.  {b),  46  a.  &  n.  (a) 

Where  a  taking  by  a  servant  will 
charge  his  master,     47*  &  notes 

{a.b) 

Where  a  refusal  by  a  servant  is  evi- 
dence of  a  conversion  by  the  mas- 
ter, ibid. 

Of  the  pica  in  this  action,    48  a.  49 

In  what  cases  goods  may  be  brought 


into  court,  ^nd  where  proceedtiigs 
shall  be  stayed  on  delivering  them 
to  the  plaiiuiff.  Page  49  a 

TRUST. 

For  misbehaviour   iq    ^n  office  of 
tru>t,  an  action  lies,      $4.  ct  uq. 


u. 

UNDER-SHERIFF, 

Till  a  new  sheriff  is  appointed  he  it 
liable  by  3  Geo.  I.  c.  15.  s.  8.  68  a 

For  his  misconduct  the  sheriff  is 
liable,  64.  n.  (a) 

His  confession  is  good  evidence 
against  the  sheriff,  66 

USE  AND  OCCUPATION. 

Of  assumpsit  for  this  at  common 
law,  and  by  statute  11  Geo.  IL 
c.  19.  138.  138  a.  tt.  (a) 

This  action  lies  not  wheie  the  pos- 
sessipn  is  ac|verse  or  tortioue,  for 
it  is  founded  on  a  contract  express 
Qr  implied,  138  a.  n.  (a) 

All  executor  cannot  bring  this  action 
for  fent  due  to  his  testator,  and  in 
|iis  own  timf ,  138  a 

Nil  hak^  in  icnemenitt  is  a  bad 
plea  whefe  defendant  holds  by  tlie 
plaintiff'^  permission,  139 

Who  is  liable  where  |h<B  tenant  be- 
comes bankrupt  ^n  the  middle  of 
a  quarter,  139  ^'  f^*  («) 


V. 

VALUE  RECEIVED. 

Not  now  necessary  in  a  bill  or  note. 

269  a.  M  Moiis 

VARIANCE. 

Plaintiff's  declaration  was  00  a  pro- 
mise to  pay  so  much  monev  on  a 
transfer  of  so  much  stock;  the  note 
produced  at  the  trial  was  to  pay 
on  a  transfer  to  defendant  or  his 
order,  this  variance  was  held  fatal, 

145  a 

Where 


OF   PRINCIPAli   MATTERS. 


liVhere  a  Tarinnee  between  the  issue 
and  verdict  is  fatal,  and  where 
not,       Pages  56.  &  n.  (6).  59*  60. 

65.  76  c 

Cases  of  variance  in  setting  out  a 
bond  or  contract,  169  to  172 

VENIRE. 

The  venire  for  the  trial  of  any  issue 
on  a  penal  statute  must  be  of  the 
body  of  the  county  where  it  is 
triable,  197  a 

5ce  Local  axd  TaAVsiroRY. 

VENIRE  DE  NOVO. 

WhiYC  damages  arc  given  entire,  and 
it  appears  the  plaintiff  had  a  right 
to  sever  thorn,  the  court  will 
grant  a  venire  dc  novo  on  pay- 
ment of  costs,  8  a 

Where  the  jnry  do  not  answer  all 
they  are  charged  with^  the  judg- 
ment, if  given,  wili  be  reversed, 
but  if  not,  a  vemvt  dt  momo  will  be 
granted,  178  ft 

See  Bill  or  EaccBrrMNS — Nsw 
Trial. 

VENUEL 

Wliere  tbe  venue  in  replevin  must  be 
laid,  and  wbeie  the  avowant  may 
traverse  the  place  laid  in  the  de- 
claration, 54,  55.  n.  (a) 

For  a  fake  return,  the  venue  may  be 
laid  either  in  Middlesex,  or  where 
the  return  was  made,  64  a 

If  performance  is  aliodged,  and  no 
place  where,  &c.  defendant  may 
^emur  for  want  of  a  venue,  146  a 

See  Local  akd  T&AVssToar. 

VERDICT, 

When  a  verdict  may  or  may  not  be 
given  in  evidence,         33  c.  102  b 

In  replevin  if  damages  are  found  for 
plaintiff  in  part,  and  the  defend- 
ant ought  to  have  a  return,  so 
much  of  the  finding  is  void,  &7  a 

How  the  verdict  ought  to  be  given 
in  detinue,  51.  51  a.  &  notes 

In  wbat  cases  a  writ  of  enquiry  may 
supply  damages,  which  the  jury 
fiave  neglected  1^  give.     51  a.  &%• 

U  notes 


8Df 

It  is  sufficient  if  fhe  substante  of 
the  issue  be  found,   Page*  56.  65* 

76d.e 

If  an  action  for  a  malicious  prose* 
cution  be  brought  against  several^ 
and  one  only  is  found  guilty,  it  is 
sufficient,  14.  &  n.  {b) 

The  jury  rotist  find  all  they  arc 
charged  with,  or  judgment  v^ll  be 
reversed,  17B  a 

A  verdict  cannot  be  given  in  cvi* 
dence  against  a  man  who  was  not 
a  party  to  the  cause,  239  ^  m-  (^) 

In  what  cases  a  verdict  may  be  given 
in  evidence,  S42  a.  tt  ieq. 

Of  tbe  effect  of  verdicts  in  criminal 
cases  on  the  civil  rights  of  the 
parties,  245.  n.  («) 

A  verdict  cannot  be  found  contrary 
to  what  is  admitted  in  tbe  record, 

298  b 

A  verdict  may  be  avoided  for  mis-, 
behaviour  in  the  jury,  308 

What  defects  shall  be  amended  after 
verdict,  or  be  aided  by  it|       320 

VIDELICET. 
See  SciLiCKT. 

VOID  AND  VOIDABLE. 

Acceptance  o^  rent  under  a  void 
lease,  is  an  allowance  of  it,  96  b« 

n.(fl) 
If  a   deed    be  only  voidable,     de* 

fendant  shall  not  avoid  it  by  bit 

plea,  172  a.  St  n.  (6) 

A  lease  made  hy  an  infant  is  void* 

able  only  at  his  election,  177  ft 
Where  the  resignation  of  an  office  is 

voidable,  207 

What  deeds  are  rendered  void,  and 

what  voidable  only,  224 

VOLUNTARY  AFFIDAVITS. 
See  ArriDAviT. 

VOLUNTARY  SETTLEMENT. 

What    considered    fVaudiilent   and 

void,  as -against  creditors,  under 

statute  13  Ells.  c.  5,       257  a-  to 

259  fl«  fOM«K,  &  notes 

WARRANT. 


3g& 


A  table: 


w. 


WARRANT. 

Under  what  warrant  an  officer  may 
justify,.  Fagcs  23  a.  24.  83  a. 

&  n.  (a) 

"Where  a  warrant  is  sufficient  evi- 
dence of  the  writ  and  delivery,  in 
an  action  against  the  sheriff  for 
an  escape,  66.  &  n.  (a) 

A  warrant  to  distrain  for  poor  rate 
may  be  granted  before  the  time 
for  which  the  rate  is  made  is  ex- 
pired, 82  b 

A  warrant  need  not  be  under  seal, 
unless  required  by  statute,      83  a 

WARRANTY  OF  CHATTELS, 

Express  or  implied,  for  breach  where- 
of deceit  lies,  30  a.  n.  {a) 

31  b.  n.  (tf) 

Of  warranties  touching  the  sale  of 
horses^  32.  n.  (c) 

WASTE. 

For  what  this  writ  lies,  and  what  is 
recoverable  uudcr  it,         1 1 9  a.  & 

n.  {a) 

For  nod  against  whom  it  lies,     ibid. 

Of  the  nature  of  this  writ,  and  pro- 
ceedings under  it,  ibid. 

Of  the  declaration,  pleas,  evidence, 
and  judgment,  H9  b.  1 20 

A  forfeiture  for  waste  is  for  the  bene- 
fit of  the  reversioner,  1 60 

How  costs  are  to  be  allowed,    931  a 

5^TlMBBR« 

WAY  OR  WATER-COURSE. 

Case  Ues  for  a  disturbanca  of  thi» 
right,  74  a.  to  75  a 

])y  what  such  a  right  may  be  ex- 
liiiguished,  ibid.  &  notes 

WILL. 

Where  a  recital  of  a  will  in  a  copy- 
hold admittance  is  good  evidence, 
and  against  whom,  108 

What  persons  are  of  sufficient  ca- 

'  pacity  to  make  a  will,  et  }  contra^ 

\\l  a.  n.  (a).  Ill  b.  n.  (a) 

Of  the  requisites  to  the  due  execu- 
tion of  a  will  of  lands  by  the 
statute  of  frauds,       234.  &  n.  (c) 

It  need  not  appear  on  the  face  of 
the  will  that  the  witnesses  were  in 


the  presence  of  the  testator,  fat 
the  jury  will  decide  that,  Page  26*4 

An  heir  at  law  has  a  right  to  ex- 
amine all  the  witnesses  to  his  an- 
cestor's wiil,  ibid.  &  n.  (a) 

Of  the  statute  of  25  Geo.  IL  which 
excludes  creditors  on  the  land, 
and  legatees  from  being  witnesses, 

265.  &  n.  {b) 

An  heir  may,  at  law,  prove  fraud  in 
obtaining  a  will,  though  sworn  to 
be  duly  executed,  266* 

How  a  will  may  be  cancelled  or  re* 
voked,  ibid, 

A  will  may  be  revoked  by  many  wa^'s 
not  mentioned  in  the  statute,  a& 
by  a  fine,  marriage,  or  a  subse- 
quent conveyance,  ibid. 

But  not  by  a  deed  of  partition  be- 
tween tenants  in  common,    266  a. 

n.  (a) 

WITNESS. 

When  defendant  in  an  action  for  a 
malicious  prosecution,  may  prove 
a  felo  uy  com  mi  tted ,  1 4  b.  1 5 

A  son  who  gave  away  his  father's 
money,  is  a  good  witness  to  prove 
it,  •  35  a 

A  bankrupt  cannot  prove  bis  own 
act  of  bankruptcy,  40  a 

Nor  property  in  himself,  or  a  debt 
due  to  himself,  without  releasing 
the  surplus,  43  a 

A  party  rescued  may  be  a  witness, 
though  particeps  criminiSf        62  a 

And  the  party  escaping  may  prove  a 
voluntary  escape,  67  b 

A  servant  cannot  prove  no  ncglecV 
in  an  action  against  his  master, 
for  the  servant's  negligence,    77  a 

If  a  material  witness  is  made  a  de* 
fendant  in  ejectment,  he  must  let 
judgment  go  by  default,         98  a 

One  who  presented  to  a  living  cannot 
prove  the  presentation,  though  he 
were  only  grantee  of  the  next 
avoidance,  1 05  a 

In  what  cases  neither  freemen  or  their 
wives  can  be  witnesses, 

Witness  in  India,  or  in  the  Colonies,, 
how  to  be  examined,      igg,  n.  (fi) 

Of  the  legal  capacities  of  persons  to 
be  received  as  witnesses,  and  who 
arc  by  law  incompetent,  2S3.tt  seq. 

Sec  al$Q  EviDjtNCB  at  large. 

WORDS. 
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WORDS. 

WRECK, 

A  lard  who  bas  seized  a  wreck  may 
maintain  trovor  for  it,    Pa^  33  b 

WRIT. 

If  an  officer  justify  under  a  nieMi€ 
process,  be  must  shew  that  the 
writ  was  returned,  but  a  bailiff 
need  only  shew  the  sheriff's  war- 
ranty  23  a 

Where  the  issuing  out  a  writ  to  save 
the  statute  of  limitations  must  be 
proved,  149  «.  150.  Sc  n.  {a) 


Where  the  issuing  out  a  tmt  it  con 
sidered  aa  the  oommenoement  of  a 
suit,       Pag€$  150f  151 «.  &  n.  (a) 

How  to  be  proved,  where  it  is  tlie 
gist  of  the  action,  and  how  wfaei« 
it  is  only  inducemeot,  234  « 

WRmUG. 

Where  entries  made  in  books  by  per* 
SOBS  deceased,  are  good  evidence, 

236  b.  282b. 

How  the  hand-writing  of  a  party 
must  be  proved,  and  in  what  cases 
a  comparison  of  hands  is 
sible, 

Sec  alio  EvxpBVCS. 


THE    END. 


8.  BmooKs,  Primtir, 
S5|  Patbrxostrr-Row,  Lordor. 
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